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INTRODUCTION. 


This volume is a continuation of the series of Constitutional Documents published 
by the Archives in 1907. In its preparation the present editors have followed the 
principle of selection adopted in the first volume according to which the documents 
were divided into six classes: 


I. Terms of Capitulation and Treaties, determining the limits of | the 
colony and the conditions under which it was ceded or held. 


Il. Royal Proclamations, or British Statutes determining the basis and 
character of the government to be established and maintained in the colony. 


IiI. Commissions and instructions issued to the various Governors, giving 
in further detail the system of government and administration to be established 
in the colony, and the general policy to be followed. 


IV. Ordinances and Laws passed by the local legislative body, determin- 
ing the character and organization of the local system of justice. 


VY. Special reports of a more or less official character, setting forth the 
actual conditions of the country from a constitutional point of view and pro- 
posing necessary changes in the constitution of the Province. 


VI. Miscellaneous papers furnishing the connecting links and general 
constitutional atmosphere of the central documents of the foregoing classes and 
consisting of petitions and counter petitions of the inhabitants of the province, 
minor reports from the Governors and officials of the province on issues _poli- 
tical and constitutional and the correspondence, official, semi-official and private 
between the British Secretaries of State and the representatives of the Crown 
in the colony. 


Such a classification is, broadly speaking, applicable to constitutional documents 
relating to any period of Canadian history. Nevertheless, as the Constitution of 
Canada has undergone gradual change, it is natural to find a corresponding change in 
' the character of the later documents. For this reason those included in the present 
volume differ considerably from the first collection. The period from 1759 ao 1791 was 
- essentially one of preparatory measures and consequently many documents were found 
belonging to the first three classes. The right of the Crown of Great Britain to the 
possession of the Provinces was established by Treaty, and the limits of the pro- 
vinces were defined, though these were subsequently altered as a result of the recog- 
nition of the independence of the United States and subsequent negotiations. A definite 


system of government was established in due course and nominally at least the sys- 
¥ ix 
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tems of law to be applied, in criminal and civil matters had been indicated. Courts of 
Justice had been organized and an administrative system had been put in operation. 
The task of the future was the adjustment of the system of government so created to 
the changing needs and conditions. 


The American war of independence, apart from its influence on the attitude of 
British statemanship towards the government of dependencies acted in a very definite 
manner upon the development of the Canadian constitution. A sudden and copious 
stream of immigration introduced new political habits and aspirations. New districts 
were opened up for settlement; new industries were established; new commercial 
interests were formed and a new political problem was created. The Constitutional 
Act of 1791 was a well-meant attempt to meet the needs of the moment. 


The colony was divided into the separate Provinces of Upper and Lower Canada, 
and the principle of representation in government was introduced by the creation of 
an elective House of Assembly for each province. Each also was to have, as a second 
chamber, a Legislative Council, the members of which, nominated by the Sovereign, 
were to hold office for life. The executive functions of government in each province 
were to be performed by a Governor or Lieutenant Governor assisted by an Executive 
Council also nominated by the Crown. In this volume therefore may be traced the 
development of two constitutions, similar in their essential features, operating in 
the midst of two peoples of widely divergent political habits and tendencies. 


Such, in the main outlines, was the system under which the two Canadian pro- 
vinces were governed, not without vicissitudes for practically half a . century or from 
1792 to 1841. 


The boundary line between legislative and executive functions in government is 
not easily drawn and the history of this period illustrates the growing demands of 
the legislatures to exercise an effective control over administration. The goal of this 
movement or tendency was responsible government and only. with the attainment of 
this result was a true political equilibrium established. 


The decade following the passing of the Constitutional Act is marked by various 
measures intended to promote the satisfactory working of the new system of govern- 
ment. The views of the British Government as to general policy to be followed are 
to be found in the commission and instructions of Lord Dorchester. An Elective 
Assembly was a novelty to the majority of the inhabitants of Lower Canada and much 
attention was therefore given to the procedure necessary in connection therewith. 


The majority of the inhabitants of Upper Canada were already familiar with the 
working of popular institutions and were thus prepared to take advantage of the new 
constitution, and at an early date many statutes were passed conferring on the inhabi- 
tants of Upper Canada rights which have been associated particularly with Anglo- 
Saxon traditions. 


Early in the history of each Province, but first in Upper Canada, Acts were 
passed establishing a judicial system and the arrangements then made remained in 
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force, with inconsiderable modifications, until the union of the provinces. Unfor- 
tunately it was not long before dissensions broke out in both provinces, particularly 
in Lower Canada. In that province there was trouble within the Executive body itself, 
the subject of dispute being the proper interpretation of the regulations respecting 
the disposition of waste lands, the members of the Council being almost unanimously 
opposed to Governor Prescott. It was not long, however, before difference of political 
sentiment and aim founded all too visibly on difference of race and temperament began 
to manifest themselves in the Assembly. The friction thus arising between the 
majority of the Assembly and the Executive is amply illustrated in the documents. 


In Lower Canada, owing to the complete absence of local municipal institutions, 
the situation was aggravated by the concentration of practically the whole adminis- 
trative work of the province in the hands of the Government, subject to the criticisms 
and demands of the Assembly. In Upper Canada municipal institutions were for a 
long time very rudimentary; but such as they were, they relieved to some extent the 
provincial government of a certain amount of detail. In Lower Canada, the Executive 
Council was on the whole more influential than the corresponding body in Upper 
Canada, where the Lieutenant Governor was always clearly predominant. 


The subsequent history of the Constitutional development of Lower Canada to 
the time of the suspension of the Constitution in February 1837 is concerned chiefly 
with the efforts of the popular party in the House of Assembly to bring the adminis- 
tration to terms through its control of supply. The government had to 1831 an inde- 
pendent source of revenue through the operation of the Imperial Act 14 Geo. III, cap. 
83. That revenue it had yielded to the Assembly m the hope of obtaining in return a 


vote of a permanent Civil list, a hope which was disappointed. At an earlier date 
articles of impeachment had been proposed against Chief Justice Sewell and Chief 


Justice Monk for the purpose of establishing their responsibility to the House of 
Assembly as Executive and Administrative Officers. After the Government had 
parted with the larger part of its independent resources the conflict resolved itself 


into a question of financial endurance. 


While the wheels of government were thus clogged in Lower Canada, the Pro- 
vinee of Upper Canada was deprived of one of its main sources of revenue. The ports 
of entry for Upper Canada as regards sea-borne merchandise, were located within the 
lower province, and the government of Upper Canada had therefore been under the 
necessity of making terms with its sister province for the payment at various times 
of certain portions of the revenue collected at Montreal and Quebec. During the 
heat of the struggle between the Legislature and the Executive in Lower Canada the 
agreement for the division of the revenue between the provinces had been allowed to 
lapse and the Province of Upper Canada found itself faced with the prospect of 
financial starvation. In these circumstances it became necessary in the year 1822 to 
‘request the intervention of the British government. The immediate problem to be 
solved was the proper division of the revenue, but, from the point of view of the Home 
authorities, the whole situation had grown so difficult, that the idea was entertained 
of attempting a larger remedy by a re-union of the two provinces. This, however, was 


found at the time to be impossible. 
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There are, it will be observed, comparatively few documents falling within the 
first three divisions of the classification given above, the reason being that the passing 
of the Constitutional Act did away, to a large extent with the necessity for the inter- 
vention of the government of Great Britain in the affairs of the Provinces. It there- 
fore follows that the greater part of the documents in this volume belong to either 
the fourth or sixth division outlined above. 


The Act of 1791 gave the provincial Legislatures power to make certain changes 
in their own constitution. There will therefore be found statutes determining from 
time to time the electoral divisions of the provinces and regulating the election of 
members of the House of Assembly. Questions arose as to the eligibility of certain 
persons to be elected to the House of Assembly and accordingly statutes are found in 
each province relating to this subject, but chiefly in Lower Canada where jealousy of 
the Executive was more acute than in the western province. In Upper Canada, as 
already indicated, the functions of government were to some extent délegated by the 
legislature to local governing bodies and there is therefore a body of law relating to 
the formation and powers of municipal corporations. In this connection may be noted 
the appearance of a new kind of Constitutional Document closely akin to legislative 
enactment yet of a distinct character. When the courts of justice were called upon 
to interpret the constitution their judgments must be recognized as a source of con- 
stitutional history. The decision of the Court of King’s Bench for the district of 
Quebec in the case of Pierre Bédard throws much light on the question of the privilege 
of members of the House of Assembly and on the exercise of the power of imprison- 
ment conferred by the legislature on the Executive Council. 


A new species of Constitutional record must also be admitted to the sixth class of 
documents. The proceedings of the House of Assembly in eacl: province become of 
the utmost importance in connection with the constitutional struggles which have 
now passed into history. The claim of the House of Assembly to larger powers of con- 
trol is set forth in various resolutions. The legislative Council, on the other hand, 
more closely allied by sentiment with the executive authority steadily upheld the 
existing system and in its resolutions the position it took is stoutly defended. 


Wherever possible the original text has been followed in the documents published 
m this volume and the notation is the same as followed in the first volume. A new 
series of documents will be observed, designated, “ Duplicate Despatches”. This 
important series of documents acquired more recently consists of signed copies of the 
despatches from the Colonial Governors to the Secretary of State,. The originals of 
these despatches are of course among the Colonial Records in London. The G. series 
to which frequent reference is made consists of the original despatches from the 
Colonial Secretary to the Governor or Lieutenant Governor of the Province, and is 
comparatively complete for the. period covered by this volume. The documents copied 
from the G. series therefore are reproductions of original despatches, as are also the 
documents taken from the “ Sundry Papers, Secretary of State.” The minutes of the 
Executive Council of each Province are reproduced wherever possible from the original 
minute book of Council designated “ State Books”. Documents reproduced from the 
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~Q. series are taken from copies which have been carefully compared with the originals 
in the Public Records Office in London. 


The statutes and journals of the Legislative Council and Assembly constitute 
the chief printed sources. The text of the Statutes has in every case been taken from 
the original edition published by authority of Parliament, while the minutes of the 
Legislative Council and the Journals of the House of Assembly of Lower Canada 
have been reproduced from the proceedings as published by authority of Parliament. 
The original printed journals of the House of Assembly of Upper Canada, for the 
early period covered by this volume, were many years ago-destroyed by fire but a copy 
has been made from the manuscript copy of the Journals sent at the close of each 
session by the Lieutenant Governor to the Colonial Secretary in accordance with the 
Instructions to the Governor. The proceedings of the House of Assembly of Upper 
Canada are therefore reproduced from this subsequent copy. 


The notes throughout this volume have been written to afford information regard- 
ing the documents themselves and the issues with which they are concerned. As in the 
first volume their functions may be classified as follows :— 


(a) To~furnish references to the sources of the documents reproduced. (6) 
To provide references where possible to all other papers referred to in the 
documents published. (c) To provide such information as will relate successive 
documents or series of documents each to the other. (d) To indicate the official 
position, and supply brief biographical information relating to the various parties 
between whom the correspondence published takes place or who are prominently 
mentioned in the course of such correspondence. 


ARTHUR G. DOUGHTY. 
DUNCAN A. McARTHOUR. 
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DOCUMENTS RELATING 10 THE CONSTITUTIONAL HISTORY OF CANADA 


Nols EL 


1791-1822 


ORDER IN COUNCIL DIVIDING THE PROVINCE OF QUEBEC INTO THE 
PROVINCES OF UPPER AND LOWER CANADA. 
AT THE COURT OF ST. JAMES’S, THE 24TH oF auGuST, 1791. 


PRESENT: 
Tue Kine’s Most Excettent Magesry. 


Lord Chamberlain, Lord Dover, 
Lord Frederick Campbell, M Secretary Dundas, 
Lord Grenville, M* Chancel? of the Exchequer. 


Whereas there was this Day read at the Board, a Report? from the Right Honor- 
able the Lords of the Committee of Council dated the 19** of this Instant in the 
words following,: vizt. 

“Your Majesty having been pleased by Your Order in Council bearing date the 
17 of this Instant, to refer unto this Committee a Letter from the Right Honor- 
able Henry Dundas, One of Your Majesty’s Principal Secretaries of State, to 
the Lord President of the Council, transmitting a printed Copy of an Act 
passed in the last Session of Parliament Entitled “An Act to repeal certain 
“arts of an Act passed in the fourteenth year of His Majesty’s Reign, entitled 
“An Act for making more effectual provision for the Government of the Pro- 
“vince of Quebec in North America, and to make further Provision for the 
“Government of the said Province;” And also Copy of a Paper presented to 
Parliament previous to the passing of the said Act, describing the Line proposed 
to be drawn for dividing the Province of Quebec into Two separate Provinces, 
agreeable to Your Majesty’s Royal Intention, signified by Message to both Houses 
of Parliament, to be called the Province of Upper Canada and the Province 
of Lower Canada, and stating that by Section 48 of the said Act, It is provided, that 
by reason of the distance of the said Provinces from this Country and of the change 
to be made by the said Act in the Government thereof, it may be necessary that there 
should be some Interval of Time between the Notification of the said Act to the said 
- Provinces respectively, and the day of its commencement within the said Provinces 
respectively, and that it should be lawful for Your Majesty with the Advice of Your 
Privy Council to fix and Declare, or to Authorize the Governor or Lieutenant Gov- 
ernor of the Province of Quebec, or the person Administering the Government there, 
to fix and declare the day of commencement of the said Act within the said Prov- 
inces respectively, Provided that such Day shall not be later than the 31%* of Decem- 
ber 1791: The Lords of the Committee in Obedience to Your Majesty’s said Order 





1. From the Register of the Privy Council, 31 Geo. III. 


ivy C il Register, 31 Geo. ITI, p. 304. , 
3 Please eas peemted to both Houses of Pr nemeny; February 25, 1791. See 


Parliamentary History of England, Vol. XXVIII, p. 1271. 
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of Reference this Day took the said Letter into their Consideration, together with the 
Act of Parliament therein referred to, and likewise Copy of the said Paper describ- 
ing the Line proposed to be drawn for separating the Province of Upper Canada, and 
the Province of Lower Canada; And Their Lordships do thereupon agree humbly to 
Report as Their Opinion to ‘Your Majesty, That it may be adviseable for Your 
Majesty by Your Order in Council to divide the province of Quebec into Two dis- 
tinct Provinees by separating the Province of Upper Canada, and the Province of 
Lower Canada, according to the said Line of Division described in the said paper 
(Copy of which is hereunto annexed); And The Lords of the Committee are further 
of Opinion, that it may be adviseable for Your Majesty, by Warrant under Your 
Koyal Sign Manual to Authorize the Governor or Lieutenant Governor of the Prov- 
ince of Quebec, or the person Administering the Government there, to fix and 
Declare such Day for the Commencement of the said beforementioned Act within the 
said Two Provinces of Upper & Lower Canada respectively, as the said Governor or 
Lieutenant Governor of the Province of Quebec, or the person Administering the 
Government there, shall judge most adviseable, Provided that such day shall not be 
later, than the 31%* Day of December in the present year 1791.” 


His Majesty this Day took the said Report into His Royal Consideration, and 
approving of what is therein proposed, is pleased, by and with the Advice of His 
Privy Couneil to Order (as it is hereby Ordered) that the Province of Quebec! be 
divided into Two distinct Provinces, to be called the province of Upper Canada, and 
the province of Lower Canada, by separating the said two Provinces, according to 
the following Line of Division—viz' . 

“To commence at a Stone Boundary, on the North Bank of the Lake St. 
“Francis; At the Cove west of pointe au Bodet, in the limit between the Township 
“of Lancaster and the Seigneurie of New Longueuil running along the said limit 
“in the direction of North Thirty four Degrees; West to the Westermost Angle of 
“the said Seigneurie of New Longueuil,? thence along the North western boundary 
“ of the Seigneurie of Vaudreuil running North Twenty five Degrees, East until it 
“strikes the Ottawas River, to ascend the said River into the Lake Tomiscanning. 
“and from the head of the said Lake, by a line drawn due North until it strikes 
“the boundary line of Hudsons Bay, including all the Territory to the westward 
“and southward of the said Line, to the utmost Extent of the Country commonly 
“called or known by the Name of Oanada.’? Whereof the Governor, Lieutenant 
Governor or Commander in Chief of the Province of Quebec, and all other His 
Majesty’s Officers in the said Provinces, and all whom it may concern, are to take 
Notice, and to yield due obedience to His Majesty’s Pleasure hereby signified. 





1. For the boundaries of the Province of Quebec see page 51, note 4. 

2. A note on the plan of part of the province of Lower Canada made by order of Lord 
Dorchester, 1794 and 1795, referring to this line of division, says: ‘“‘ This Order of Hig 
Majesty must have been founded on an erroneous map of this part of the country, in which 
the abovementioned Westerly Angle of the Seigneurie of New Longueuil, and the South- 
westerly Angle of the Seigneurie of Vaudreuil were represented as coincident with each 
other, whereas they are, in reality, many miles distant one from the other.” 

“The true intent and meaning of His Majesty’s Royal Order appears to be this:—That 
the boundary, between the said provinces of Lower and Upper Canada shall commence at 
the abovementioned stone boundary above Pointe au Beaudette, and shall run along the 
line which divides the township of Lancaster from the Seigneurie of New Longueuil, then 
along a line to be drawn from the said westerly angle of the Seigneurie of New Longueuil 
to the southwesterly angle of the Seigneurie of Rigaud (which has been sometimes called 
the Seigneurie of Vaudreuil), thence along the northwesterly boundary of the said Seig- 
neurie of Rigaud until it strikes the Ottawa river (to wit—along the lines AB, BC, and CD 
on this map) and thence up the said river, &c.” 

For this plan see p. 72. 

3. The general line of division between Upper and Lower Canada had been indicated by 
Lord Sydney in his despatch to Dorchester, Sept. 3, 1788. (Constitutional Documents, 1759-1791 
Shortt and Doughty, 1907, p. 652 and Canadian Archives, Q. 36—2, p. 476). It had been 
expressed in the form here given by Lord Dorchester. (Constitutional Documents, p. 656). 
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Whereas there was this Day read at the Board, a Report from the Right Honor- 
able the Lords of the Committee of Council, dated the 19%" of this Instant, in the 
words following, vizt 

“Your Majesty having been pleased by Your Order in Council &e. &e........ 
eee ere eee se 7912" 

His. Majesty this Day took the said Report into His Royal consideration, and 
approving of what is therein proposed, was pleased, by and with the Advice of His 
Privy Council to Order, that the Province of Quebec be divided into Two distinet 
Provinces, to be called the Province of Upper Canada, and the Province of Lower 
Canada, by separating the said Two Provinces according to the Line of Division 
inserted in the said Order. 

And His Majesty is hereby further pleased to Order, that the Right Honorable 
Henry Dundas, One of His Majesty’s Principal Secretaries of State, do prepare a 
Warrant’ to be passed under His Majesty’s Royal Sign Manuel to Authorize the 
Governor or Lieutenant Governor of the Province of Quebee or the Person adminis- 
tering the Government there to fix and Declare such day as They shall judge most 
adviseable for the Commencement within the Province of Upper Canada, and the 
Province of Lower Canada respectively, of the said Act passed in the last Session of 
Parliament entitled “An Act to repeal certain parts of An Act passed in the Four- 
“teenth year of His Majesty’s Reign, entitled An Act for making more effectual 
“ provision for the Government of the Province of Quebec in North America, and- 
“to make further provision for the Government of the said Province’—Provided 
*¢hat such Day, so to be fixed and declared for the Commencement of the said Act, 
within the said Two provinces respectively, shall not be later, than the Thirty first 
Day of December, One thousand seven hundred and ninety one. 


COMMISSION TO LORD DORCHESTER AS GOVERNOR OF UPPER AND 
LOWER CANADA? 


Guy Lord Dorchester] George the Third by the Grace of God of Great Britain 
Commission. { 


ffrance and Ireland King Defender of the ffaith and so forth To Our Right Trusty 
and Welbeloved Guy Lord Dorchester Knight of the most honorable Order of the 
Bath Greeting Whereas wee did by our Letters Patent under our Great Seal of Great 
Britain bearing date the twenty second Day of April in the Twenty sixth year of 
our Reign Constitute and appoint you Guy Lord Dorchester (then Sir Guy Carlton) 
to be our Captain General and Governor in Chief in and over our Province of 
Quebec in America comprehending all our Territories Islands and Counties in North , 
America then bounded as in our said recited Letters Patent was mentioned and 
expressed’ Now Know ye that wee have revoked and determined and by these Presents 





1. 1791. The Report of Aug. 19, given above is here repeated. 

2. For the Warrant, see Canadian Archives, Q. 59 B, p. 199. / : 

3. From the Patent Roll 31, Geo. ITI, Part 10, No. 4. Copy in the Canadian Archives, M. 
229, p. 54. fe 

a For the commission to Lord Dorchester of 1786 with the definition of the boundary of the 
Province of Quebec, see the Canadian Archives, M. 229, p. 51. The boundary was originally 
defined in the Proclamation of 1763 but was subsequently modified by. the Quebec Act and the 
Treaty of Paris of 1788. Since then, however, circumstances had arisen which made the de- 
finition of the boundaries of the new provinces a very delicate matter. Owing to the non- 
fulfillment of its treaty obligations by f2e eae erate Bue an Teun pote oe 

ndary line and was not atthis time prepared to commit herseli regarding 

ee (See Vonstitutional Documents, eae: Shortt & Done es pp. of sole re 
690). By the Jay-Grenville Treaty of 1794, Britain agreed to withdraw trom a. 
a hie ie alone of the United States. By the Quebec Act the Labrador Coast, tormerly, 
annexed to Newfoundland, was included within the province of Quebec. An Imperial Ac of 
1809 (49 Geo. III, ch. 27) restored to Newfoundland the Labrador coast and the ae 
islands, except the Islands of Madeleine. A further Act of 1825 (6 Geo. IV, ch. 59) provide 
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do revoke and Determine the said recited Letters Patent and every Clause Article 
or thing therein contained And Whereas wee have thought fit by our Order made in 
our Privy Council on the Nineteenth day of August One thousand seven hundred 
and ninety one! to divide our said Province of Quebec into two separate Provinces 
to be called the Province of Upper Canada and the Province of Lower Canada by 
a Line to commence at a Stone Boundary on the North Bank of the Lake Saint 
ffrancis at the Cove West of Point Au Baudet in the Limit between the Township 
of Lancaster and the Seigneurie of New Longueuil running along the said Limit in 
the Direction of North thirty four Degrees West to the Westermost Angle of the 
said Seigneurie of New Longueuil thence along the North Western Boundary of 
the Seigneurie of Vaudreuil running North twenty five Degrees East until it strikes 
the Ottowas River to ascend the said River into the Lake Tommiscanning and from 
the head of the said Lake by a line drawn due North until it strikes the Boundary 
Line of Hudsons Bay the Province of Upper Canada to Comprehend all such Lands 
Territories and Islands lying to the Westward of the said Line of Division as were 
part of our said Province of Quebec and the Province of Lower Canada to compre- 
hend all such Lands Territories and Lands (Islands?)? lying to the Eastward of the 
said Line of Division as were part of our said province of Quebec And Whereas by an 
Act passed in the present year of our Reign Intituled [An Act to repeal certain Parts 
of an Act passed in the fourteenth year of his Majesty’s Reign Intituled [An Act 
for making more effectual Provision for the Government of Quebec in North 
America and to make further Provision for the Government of the said Province*] 
further Provision is thereby made for the Good Government and Prosperity of our 
said Provinces of Upper Canada and Lower Canada ffurther Know ye that wee repos- 
ing especial Trust and Confidence in the Prudence Courage and Loyalty of you the 
said Guy Lord Dorchester of our especial Grace certain Knowledge and mere Motion 
have thought fit to constitute and Appoint you the said Guy Lord Dorchester to ‘be 
our Captain General and Governor in Chief of our said Province of Upper Canada 
and of our said Province of Lower Canada respectively bounded as hereinbefore des- 
cribed And wee do hereby require and command you to do and execute all things in 
due manner that shall belong to your said Command and the Trust wee have reposed 
in you according to the several Powers Provisions and Directions granted or appointed 
you by Virtue of this Present Commission and by Virtue of the above recited Act 
passed in the Present year of Our Reign and of such Instructions and Authorities 
herewith given unto you or which may from time to time be given you in respect to 
the said) Provinces or either of them under our Signet or Sign Manual or by Our 
Order in Our Privy Council and according to such Laws as shall hereafter be made 
and established within our said Provinces of Upper Canada and Lower Canada under 
and by Virtue of such Powers Provisions and Discretions (Directions) as aforesaid 
' And our Will and Pleasure is that you the said Guy Lord Dorchester as soon as may 
be after the Publication of these our Letters Patent do take the Oaths appointed to be 
taken by an Act passed in the first year of the Reign of King George the first intituled 
fAn Act for the further security of his Majesty’s Person and Government and the 
Succession of the Crown in the Heirs of the late Princess Sophia being Protestants 
and for extinguishing the Hope’s of the Pretended Prince of Wales and his open and 
secret Abettors] as altered and explained by an Act Passed in the Sixth year of our 





that “so much of the said coast (Labrador) as lies to the eastward of a line to be drawn due 
north and south from the bay or harbour of Anse Sablon, inclusive, as far as the fifty-second 
degree of north latitude, with the islands of Anticosti and all other islands adjacent to such 
part as last aforesaid of the coast of Labrador, shall be and the same are hereby re-annexed 
to and made a part of the said province of Lower Canada.” ‘This has continued as the 
boundary between Labrador and Quebec. 

1. See p. 3. : . 

2, Throughout the Commission the words inserted in brackets are added in the margin 
of the copy in the Canadian Archives. : % 

3. For a copy of the Constitutional Act of 1791, see Constitutional Documents, 1759-1791, 
Shortt and Doughty, 1907, p. 694. 


CONSTITUTIONAL DOCUMENTS 7 
SESSIONAL PAPER No. 18 


Reign Intituled An Act for altering the Oath of Abjuration and the Assurance and 
for amending so much of an Act of the seventh year of her late Majesty Queen 
Anne Intituled [An Act for the Improvement of the Union of the two Kingdoms 
as after the times therein limited requires the Delivery of certain Lists and Copies 
therein mentioned to Persons indicted of Treason or Misprision of Treason] as also 
that you make and subscribe the Declaration mentioned in An Act of Parliament made | 
in the twenty fifth year of the Reign of King Charles the Second Intituled [An Act 
for Preventing Dangers which may happen from Popish Rescuants (Recusants?)] And 
likewise that you take the usual Oath for the due Execution of the Office and Trust 
of Our Captain General and Governor in Chief of our said Province of Upper Can- 
“ada and our said Province of Lower Canada and for the due and impartial Adminis- 
tration of Justice and further that you take the Oath required to be taken by Gover- 
-nors of Plantations to do their utmost that the several Laws relating to Trade and the 
Plantations be observed all which said Oaths and Declarations the Executive Councils 
of our said Provinces of Upper Canada and Lower Canada respectively or any three 
or more of them (the?) Members of either of them have hereby full 
Power and Authority and are required to tender and Administer unto 
you and in your absence to our Lieutenant Governor if there be any 
upon the place All which being duly Performed you the said Guy Lord 
Dorchester or in your absence our Lieutenant Governors of the said 
_ Provinces or Persons Administering the respective Governments therein shall admin- 
ister unto each of the Members of such Executive Councils as aforesaid the Oaths 
mentioned in the said first recited Act of Parliament altered as aforesaid as also cause 
-them to make and subscribe the aforementioned Declaration and Administer to them 
the Oath for the due Execution of their Places and Trusts and you shall also admin- 
ister the above mentioned Oaths and Declarations to our Lieutenant Governors if there 
be any within the said Provinces wherein you shall reside And Whereas wee may find 
it convenient for our Service that certain Offices or Places within our said Provinces 
of Upper Canada and Lower Canada should be filled by Our Subjects who may have 
become such by being Naturalized by an Act of the British Parliament or by the Con- 
quest and Cession of the Province of Canada and who may profess the Religion of 
the Church of Rome It is therefore our Will and Pleasure that in all Cases where such 
Persons shall or may be admitted into any such Office or Place the Oath Prescribed in 
and by An Act of Parliament passed in the fourteenth year of our Reign Intituled 
[An Act for making more effectual Provision for the Government of the Province of 
Quebec in North America] and also the usual Oath for the due Execution of their 
Places and Trusts respectively shall be duly Administered to them and wee do further 
Give and Grant unto you the said Guy Lord Dorchester full Power and Authority 
from time to time hereafter by yourselves (or) by any other to be Authorized by 
you in that behalf to Administer and give the Oaths mentioned in the aforesaid 
Acts to all and every such Person and Persons as shall at any time or times pass 
into our said Provinces of Upper Canada and Lower Canada or shall be resident or 
binding (abiding?) there And we do hereby Authorize and empower you to Keep and 
Use the Public Seas (Seals?) of our Said Provinces of Upper Canada and Lower 
Canada for Sealing all things whatsoever that shall pass the Seal of our said 
Provinces respectively and in Case of your Absence from either of our said 
Provinces to deliver the same into the Charge and Custody of our Lieutenant 
Governor or Person Administering the Government there for the Purposes 
before mentioned until wee shall think fit to Authorize you by an Instru- 
ment under our Royal Sign Manual to commit the Custody thereof to such 
Person or Person (Persons?) as may be appointed by us for that purpose 
And Whereas by the said recited Act passed in the present year of Our Reign 
it is enacted that there shall be within each of our said Provinces of Upper 
Canada and Lower Canada respectively a Legislative Council and an Assembly to 
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be composed and Constituted in the manner in the said Act described* and that in the 
said Provinces wee our Heirs and Successors shall have Power during the Con- 
tinuance of the said Act by and with the advice and Consent of the Legislative 
Councils and Assemblies to make Laws for the Peace Welfare and good Government 
of the said Provinces respectively such Laws not being repugnant to the said Act 
and that all such Laws being passed by the said Legislative Councils and Assemblies 
and being assented to by us our Heirs and Successors or assented to in our name 
by such person as wee our Heirs and Successors shall from time to time appoint to 
be Governor or Lieutenant Governor of the said Provinces respectively or by such 
Person as wee our Heirs or Successors shall from time to time appoint to Administer 
the Government within the same are by the said Act declared to be by virtue of and 
under the Authority of the said Act valid and binding to all Intents and Purposes 
whatsoever within the said Provinces wee do hereby Give and Grant unto you the 
said Guy Lord Dorchester full Power and Authority to issue Writs of Sumons and 
Election and to call together to (the?) Legislative Councils and Assemblie of our said 
Pzovinces of Upper Canada and Lower Canada in such manner as is in the said 
Act Authorized and directed Subject to the Provisions and regulations therein 
contained in that behalf and to such Instructions and Authorities as shall herewith 
at any time hereafter be given unto you by us in that behalf under our Signet and 
Sign Manual or by our order in our Privy Council And further for the Purpose of 
Electing the Members of the Assemblies of our said Provinces of Upper Canada 
and Lower Canada Wee do hereby Give and Grant unto you the said Guy Lerd Der- 
chester full Power and Authority to Issue a Proclamation? dividing our said Pro- 
vinces of Upper Canada and Lower Canada into Districts or Counties or Circles and 
Towns or Townships and appointing the Limits thereof and Declaring and appointing 
the Number:by Representatives to be chosen by each of such Districts or Counties or 
Circles and Tows (Towns?) or Townships respectively within our said Provinces of 
Upper Canada and Lower Canada and from time to time to nominate and appoint 
proper Persons to execute the Office of returning Officer in each of the said Districts 
or Counties or Circles and Towns or Townships respectively Subjects to the Provisions 
Directions and Regulations of the said last mentioned Act in that behalf and to 
such Instructions and Authorities as shall be herewith or at any time hereafter given 
by us unto you in that behalf under our Signet and Sign Manual or by Our Order 
in Our Privy Council and Wee do hereby give and Grant unto you the said Guy Lord 
Dorchester full Power and Authority to fix the time and Place of holding the Elections 
for the said Districts or Counties or Circles and Towns or Townships within our said 
Provinces of Upper Canada and Lower Carfada and the times and Places of holding 
the first and every other Session of the Legislative Councils and Assemblies of our 
said Provinces of Upper Canada and Lower Canada and to Prorogue the same from 
time to time and to dissolve the same by Proclamations or otherwise Subject never- 
theless to the Regulations Provisions and Directions of the said last mentioned Act 
and to such Instructions and Authorities as in respect of the Premises may be hereby 
or at any time hereafter given by us unto you under our Signet and Sign Manual or 
by our Order (in our?) Privy Council Wee do by these Presents Authorize and em- 
power you from time to time with the advice of the Executive Councils appointed by us 
for the affairs of our said Provinces of Upper Canada and Lower Canada respectively 
from time to time to form Constitute and Erect Townships or Parishes within our 
said Provinces and also to Constitute and Erect within every Township or Parish 
which now is (or?) hereafter may be formed constituted or erected within our said 
Provinces one or more Parsonage or Rectory or Parsonages or Rectories aecueline 
to the Establishment of the Church of England and from time to time by an 
Instrument under the Seal of our said Provinces respectively to endow every such 





er See the Constitutional Documents, 1759-1791, Shortt d Dought 
2. See pages 72 and 77. eae Peart as DEO. 
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Parsonage or Rectory with so much or such part of the Lands so allotted and appro- 
priated as by the said last recited Act is in that behalf mentioned in respect of any 
Lands within such Township or Parish which shall have been granted subsequent to 
the Commencement of the same Act or of such Lands as may have been allotted and 
appropriated for the same Purpose by or in Virtue of any Instruction which may be 
given by us in respect of any Lands granted by us before the Commencement of the 
- last mentioned Act as you with the advice of our said Executive Council of such 
Province shall judge to be expedient under the then existing Circumstances of such 
Township or Parish Subject nevertheless to such Instructions touching the Premises 
as shall or may be given you by us under our Signet and Sign Manual or by Our 
Order in Our Privy Council and Wee do also by these Presents authorize and impower 
you to present Subject to the Provisions in the above mentioned Act in that behalf 
to every such Parsonage or Rectory and to every Church Chapel or other Ecclesias- 
ticai Benefice according to the Establishment of the Church of England within either 
of our said Provinces an Incumbent or Minister of the Church of England who shall 
have been duly ordained according to the Rites. of the said Church and to Supply from 
time to time such Vacancies as may happen of Incumbents or Ministers of the sai: 
Parsonages Rectories Churches Chapels or Benefices or any of them respectively ani 
wee do hereby Give and Grant unto you the said Guy Lord Dorchester by yourself 
or by your Captains and Commanders by you to be Authorized full power 
and Authority to levy Arm Muster Command and employ all Persons 
whatsoever residing within our said Provinces of Upper Canada and 
Lower Canada and as occasion shal] serve to March from one Place to another or 
to Embark them for the resisting and withstanding of all Enemies Pirates and Rebels 
both at Land and at Sea and to transport such fforces to any of our Plantations in 
America if necessity shall require for the Defence of the same against the Invasion 
or Attempts of any of our Enemies and such Enemies Pirates and Rebels (if there 
shall be occasion) to pursue and Prosecute in or out of the limits of our said Provinces 
and Plantations or any of them and if it shall so please God to vanquish apprehend 
and take them and being taken according to Law to put to death or Keep and Preserve 
them alive at your Discretion and to execute Marshal Law in time of Invasion or at 
other times when by Law it may be executed and to do and execute all and every 
other things (thing?) or things which to our Oaptain General and Governor 
in Chief doth or ought of Right to belong and wee do hereby give and 
grant unto you full Power and Authority Subject Nevertheless to such 
Instructions as wee may at any time be pleased to give unto you under 
our Signet and Sign Manual or by our Order in our Privy Council 
with the advise of the Executive Council appointed by us for our Provinces of 
Upper Canada and Lower Canada respectively to erect raise and Build in our said 
Provinces such and so many fforts and Platforms Castles and ffortifications as you. 
by the advice aforesaid shall judge necessary and the same or any of them to fortify 
and furnish with Ordinance Ammunition and all Sorts of Arms fit and necessary for 
the security and defence of our said Provinces and by the advice aforesaid the sanie 
again or any of them or (to?) demolish or Dismantle as may be most convenient and for 
as much <s Divers Mutinics and Disorders may happen by Persons shipped and employed 
at Sea during the time of War and to the end that such as shall be shipped and em- 
ployed at Sea during the time of War may be better Governed and ordered wee do 
hereby give and grant unto you the said Guy Lord Dorchester full Power and Author- 
ity to constitute and appoint Captains Lieutenants Masters of Ships and other Com- 
manders and Officers and to grant unto such Captains Lieutenants Masters of Ships 
and other Commanders and Officers Commissions to execute the Law Martial during 
the time of War according to the Directions of an Act passed in the twenty second 
year of the Reign of Our late Royal Grandfather Intituled [An Act for amending 
explaining and reducing into one Act of Parliament the Laws relating to the 
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Government of his Majesty’s Ships Vessels and fforces by Sea] as the same is 
altered by an Act passed in the nineteenth year of our Reign Intituled [An Act 
to explain and amend an Act made in the twenty second year of the Reigm of 
his late Majesty King George the Second Intituled An Act for amending ex- 
plaining and reducing into one Act of Parliament the Laws relating to the 
Government of his Majesty’s Ships Vessels and fforces by Sea] and to use such 
Proceedings Authorities Punishments and Executions upon any Offender or Offen- 
ders who shall be Mutinous Seditious disorderly or any way unruly either at 
Sea or during the time of their abode or residence in any of the Ports Harbours 
or Bays of our said Provinces of Upper Canada and Lower Canada as the Case 
shall be found to require according to the Martial Law and the said Directions 
during the time of War as aforesaid provided that nothing herein contained shall be 
construed to the enabling you or any by your Authority to hold plea or have any Juris- 
diction of any Offence Cause Matter or thing committed or done upon the High Sea or 
within any of the Havens Rivers or Creeks of either of our said Provinces under your 
Government by Any Captain Commander Lieutenant Master Officer Seaman Soldier 
or Person whatsoever who shall be in our actual Service and pay in or on board any 
of our Ships of War or. other Vessels acting by immediate Commission 
or Warrant from our Commissions for executing the Office of High Admiral 
or from our High Admiral of Great Britain. for the time being under 
the Seal of our Admiralty but that such Captain Commander Lieutenant Master 
Officer Seaman Soldier or other Person so offending shall be left to be proceeded 
against and tried as their Officers shall require either by Commission under our Great 
Seal of Great Britain as the Statute of the twenty eight of Henry the eighth directs 
or by Commission from ours (our) said Commissioners for executing the Office of 
our High Admiral or from our High Admiral of Great Britain for the time being 
according to the aforementioned Act intituled [An Act for explaining amending and 
reducing into one Act of Parliament the Laws relating to the Government of. His 
Majesty’s Ships Vessels and forces by Sea] as the same is altered by an Act passed in 
the nineteenth year of our Reign Intituled [An Act to explain and amend an Act 
made in the twenty second year of His late Majesty King George the second Intituled 
An Act for amending explaining and reducing into one Act of Parliament the Laws 
relating to the Government of His Majesty’s Ships Vessels and fforces by Sea] Pro- 
vided nevertheless that all Disorders and Misdeameanors committed on shore by any 
Captain Commander Lieutenant Master Officer Seaman Soldier or other Person what- 
soever belonging to any of our Ships of War or other Vessels acting by immediate 
Commission or Warrant from our said Commissioners for executing the Office of our 
High Admiral or from our High Admiral of Great Britain for the time being under 
the Seal of our Admiralty may be tried and Punished according to the Laws of the 
Place where any such disorders Offenders (Offences?) and Misdemeanours 
shall be committed on shore notwithstanding such Offenders be in our 
actual Service and born in our pay on Board any such our Ships of 
War or other Vessels acting by immediate Commission or Warrant from 
our said Commissioners for executing the Office of High Admiral or our High 
Admiral of our Great Britain for the time being as aforesaid so as he shall not 
receive any protection for the avoiding of Justice for such Offences committed on 
Shore from any pretence of his being employed in our Service at Sea you are to 
give Warrants under your Hand for the issuing of Public Monies for all Public 
Services and Wee do particularly require you to take care that regular accounts of 
all Receipts and Payments be. duly Kept and.that there be transmitted every half 
year or oftener Copies thereof properly Audited to our Commissioners of our 
Treasury or to our High Treasurer for the time being to.the end that wee may be satis- 
fied of the Right and due application of the Revenue of our said Provinces with the 
Probability of the Increase or Dimunation (Diminution?) of it under every Head 
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and Article thereof and wee do further give to you the said Guy Lord Dorchester full 
Power and Authority when and so often as any Bill which has been passed by the 
Legislative Counsel and by the House of Assembly of either of our said Provinces 
of Upper Canada or Lower Canada shall be presented unto you for our Royal Assent 
to declare according to your Discretion but Subject Nevertheless to the provisions: 
contained on (in?) the said recited Act passed in the present year of Our Reign and 
Subject also to such Instructions Directions and Authorities as wee shall herewith 

or at any time hereafter give unto you in that behalf under Our Signet and Sign 
Manual or by an Order in our Privy Council that you Assent to such Bill in 
our Name or that you withhold our Assent from such Bill or that you re- 
serve such Bill for the Signification of our Royal Pleasure thereon and 
_ wee do by these presents give and Grant unto» yow the said Guy Lord 
Dorchester full power and Authority with the advice of the Executive 
Councils appointed by us for the affairs of our said Provinces of Upper Canada and 
Lower Canada but Subject nevertheless to the provisions of the said Act and to such 
further powers Authorities and Instructions as we may herewith or at any time 
hereafter give to you in that behalf under our Signet and Sign Manual or by our 
Order in our Privy Council to erect Constitute and appoint such Court or Courts of 
Judicature or Public Justice within our said Provinces as you and they shall think 
fit and necessary for the hearing and determining of all Causes as well Criminal as 
Civil according to Law and Equity and for awarding Execution thereupon with all 
reasonable and necessary powers Authorities ffees and privileges belonging thereunto 
as also to appoint and Commission fit persons in the several parts of your said 
Government to administer the several Oaths herein before mentioned as also to 
tender and administer the aforesaid Declaration unto such persons belonging to the 
said Courts as shall be obliged to take the same and wee do hereby authorize and 
empower you to constitute and appoint Judges and in Cases requisite Commissioners 
of Oyer and Terminer Justices of the Peace and other necessary Officers and 
Ministers in our said Provinces of Upper Canada and Lower Canada for the 
better administration of Justice and putting the Laws in execution and to administer or 
cause to be administered unto them such Oath or Oaths as are usually taken for 
due execution and performance of Offices and places and for the clearing of truth 
in Judicial Causes and wee do hereby give and grant unto you full power and 
authority where you shall see cause or shall judge any Offender or Offenders in 
Criminal Matters or for any ffines or fforfeitures due unto us fit Objects of our Mercy 
to pardon all such Offenders and to remit all such Offences ffines and fforfeitures 
Treason and Wilful Murder only excepted in which cases you shall likewise have 
power upon extraordinary Occasions to grant reprieves to the offenders until and to 
the Intent that our Royal Pleasure may be Known therein and wee do likewise give 
and Grant unto you full Power and Authority with the advice of our Executive 
Councils for the Affairs of our said Provinces of Upper Canada and Lower Canada to 
grant Lands within the said Provinces respectively which said Grants are to pass and 
be sealed with our Seal of such Province and being entered upon Record by such 
Officer or Officers as shali be appointed thereunto shall be good and effectual in Law 
against us Our Heirs and Successors Provided nevertheless that no Grants or Leases 
of any of the Trading Ports in our said Provinces shall under Colour of this Authority 
be made to any Person or Persons whatsoever until our Pleasure therein shall be 
signified to you and wee do hereby give you the said Guy Lord Dorchester full Power 
to order and appoint ffairs Marts and Markets as also such and so many Ports © 
Harbours Bays Havens and other Places for the Convenience and Security of Ship- 
ping and for the better Loading and unloading of Goods and Merchandizes within 
our said Provinces of Upper Canada and Lower Canada as by you with the Advice 
of Our Executive Council for Our said Provinces respectively shall be thought fit 
and necessary for the same And Wee do hereby require and command all our Officers 
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and Ministers Civil and Military and all other Inhabitants of our said Provinces of 
Upper Canada and Lower Canada to be obedient aiding and assisting unto you the 
said Guy- Lord Dorchester in the Execution of this Our Commission and of the 
powers and Authorities herein contained and in Case of your Death or Absence out 
of Our said Province of Upper Canada or Our province of Lower Canada! to be obedi- 
ent aiding and assisting unto such Persons (as) shall be appointed by us to be our 
Lieutenant Governor or Commander in Chief of such Province respectively To Whom 
Wee do therefore by these presents in Case of your Death or Absence from such 
Province give and grant all and singular the powers and Authorities herein granted 
to be by him executed and enjoyed during our Pleasure or until your Arrival within 
such Province respectively And if upon your Death or Absence out of our said Prov- 
inces of Upper Canada or Lower Canada or either of them there be no Person upon the 
Place Commissioned and appointed by Us to be Our Lieutenant Governor or appointed 
by Us to Administer Our Government within the said Province? in case of the 
Death or Absence of you and our Lieutenant Governor of the said Province Our Will 
and Pleasure is that the oldest Member of our Executive Council for Our said 
Province of Upper Canada or Our said Province of Lower Canada being a naturel born 
Subject of Great Britain Ireland or Our Colonies and Plantations and Professing the 
Protestant Religion who shall then be residing within such of Our said Provinces® 
Shall take upon him the Administration of the Government and execute our said 
Commission and Instructions and the several Powers and Authorities therein con- 
tained and to all Intents and Purposes as other Our Governors Lieutenant Governors 
or persons administering Our Governments until Our further pleasure be known there- 
in Nevertheless as it may happen in Case of the Death Absence Removal or Suspen- 
sion of our Lieutenant Governor of either of the Provinces above mentioned that the 
Succession of such oldest member as aforesaid to the Administration of the Govern- 
ment may not be for the good of Our Service and the Welfare of such Province Wee 
do hereby authorize and impower you in Oase of such Death Absence or Removal if 
it shall appear to you that it would not be expedient for such oldest Councillor in Suc- 
cession to administer the Government to nominate and appoint by a Commission 
under the Seal of such Province you being yourself at the Time of such Appointment 
Personally resident in it any Member of the Executive Council by Us appointed for 
Our said Province of Upper Canada or Our Province of Lower Canada respectively 
whom you shall judge the most proper and fitting to be Our Lieutenant Governor 
thereof such Person being a Natural born Subject of Great Britain Ireland or of Our 
Colonies and Plantations and professing the protestant Religion until Our pleasure 
thereupon shall be Known and you are to transmit to us by the first Opportunity 
through one of our Principal Secretaries of State your Reasons for such Appoint- 
ment And Wee do hereby Give and Grant unto you the said Guy Lord Dorchester 
full Power and Authority in Case any Person or Persons Commissioned or appointed 
by Us to any Office or Offices within Our said Provinces of Upper Canada or Lower 
Canada from which they may be liable to be removed by Us shall in your Opinion be 
unfit to continue in Our Service to suspend or remove such person or persons from 
their several Employments without stating to him or them your Reasons for such 
Suspension or Removal And Wee do hereby declare ordain and appoint that you the 
said Guy Lord Dorchester shall and may hold execute and enjoy the Office and place 
of our Captain Genera] and Governor in Chief in and’ over Our said Provinces of 





Peels Sherbrooke’s and subséquent Commissions the following clause is here inserted: 

or in case from any special Circumstances we shall judge it expedient by Warrant under 
the Sign Manual or otherwise to provide for the Civil Administration of the government 
notwithstanding your actual presence in either of our said provinces.” 


2. Drummond’s Commission (1814) directs that the government devolve on the senior 
officer commanding the forces for the time being. ~ 


3. Prevost’s and Sherbrooke’s Commissions add here “(the Ghief Justice and Bishop 
for the time being excepted).” 
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Upper Canada and Lower Canada with all its Rights Members and Appurts whatsoever 
together with all and singular the Powers and Authorities hereby granted unto you 
for and during Our Will and Pleasure. 

In Witness &e. Witness &c¢ this Twelfth Day of September One thousand seven hun- 
dred -and ninety one. 


BY THE KING HIMSELF. 


INSTRUCTIONS TO LORD DORCHESTER AS GOVERNOR OF LOWER 


CANADA. 
TL. 8] : 
GEORGE R. 
C. O. Instructions, Quebec, 
1786-1791. 


Instructions to Our Right Trusty and Welbeloved Guy, Lord 
Dorchester, Knight of the Most Honourable Order of the Bath, 
Our Captain General and Governor in Chief in and over Our 
Province of Lower Canada; Given at Our Court at St. James’s, 
the Sixteenth day of September, 1791, In the Thirty First Year 
of Our Reign. 

ist. With these Our Imstructions you will receive Our Commission? under Our 
Great Seal of Great Britain constituting you Our Captain General and Governor in 
Chief in and over Our Provinces of Upper Canada and Lower Canada, bounded as in 
Our said Commission is particularly expressed. In the Execution therefore of so much 
of the Office and Trust We have reposed in you as relates to Our Province of Lower 
Canada, you are to take upon you the Administration of the Government of the said 
Province, and to do and execute all things belonging to your Command according to 
the several Powers and Authorities of Our said Commission under our Great Seal of 
Great Britain and of the Act passed in the present year of Our Reign therein recited, 
and of these Our Instructions to you and according to such further Powers and 
Tnstructions as you shall at any time hereafter receive under Our Signet and Sign 
Manual, or by Our Order in Our Privy Council. 

2. And you are with all due Solemnity, before the Members of Our Executive 
Council, to cause Our said Commission to be read and published, which being done, 
you shall then take and also administer to each of the Members of Our said executive 
Council, the Oaths mentioned’in an Act passed in the first Year of His late Majesty 
King George the first, intituled—“An Act for the further Security of His Majesty’s 
* Person and Government, and the Succession of the Crown in the Heirs of the late 
“Princess Sophia, being Protestants; and for extinguishing the hopes of the pretended 
“Prince of Wales, and his open and secret Abettors.” As altered and explained by an 
Act passed in the Sixth Year of Our Reign, intituled, “An Act for altering the Oath of 
“ Abjuration and the Assurance, and for amending so much of an Act of the Seventh 
“Sear of Her late Majesty Queen Anne” intituled “ An Act for the Improvement of 
“the Union of the two Kingdoms, as after the time therein limited requires the delivery 
“ of certain Lists therein mentioned to Persons indicted for High Treason, or Mis- 
“prision of Treason” and also make and subscribe, and cause the Members of the said 
Executive Council to make and subscribe the Declaration mentioned in an Act of Par- 
liament made in the Twenty fifth Year of the Reign of King Charles the Second, 
intituled “An Act for preventing the dangers which may happen from Popish Recus- 
“ants.” and you and every of them‘are likewise to take an Oath for the due Execution 
of your and their Places and Trusts with regard to your and their equal and impartial 


1. From a contemporary copy in the Canadian Archives, G. 181, p. 1. 
2. See p. 5. 
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Administration of Justice; and you are also to take the Oath required by an Act 
passed in the Seventh and Eighth years of the Reign of King William the third, to 
be taken by Governors of Plantations, to do their utmost that the Laws relating to the 


Plantations be duly observed. 
3. You shall also administer or cause to be administered the Oaths appointed in 


the aforesaid recited Acts, to all Persons, except as hereafter mentioned, that shall be 
appointed to hold or exercise any Office, Place of Trust or Profit in Our said Province, 
previous to their entering on the Execution of the Duties of such Office; and you shall 
also cause them to make and subscribe the Declaration mentioned in the aforesaid Act 
of the Twenty fifth Year of the Reign of King Charles the Second—But in cases where 
any such Office, Place of Trust or Profit within Our said Province of Lower Canada 
shall be conferred on any of Our Subjects who may profess the Religion of the Church 
of Rome, you shall, so often as any such Person shall or may be admitted into any 
Such Office, Place of Trust or Profit, administer or cause to be administered to him 
the Oath prescribed in and by an Act of Parliament passed in the 14th Year of Our 
Reign, intituled “An Act for making more effectual Provision for the Province of 
Quebec in North America” and also the usual Oath for the Execution of such Office, 
Place of Trust or Profit in lieu of all other Tests and Oaths whatsoever. 

4, Whereas We have thought fit that there should be an executive Council for 
assisting you or Our Lieutenant Governor or Person administering the Government of 
Our said Province of Lower Canada for the time being; We do hereby by these Presents 
nominate and appoint the undermentioned Persons to be of the executive Council of Our 
said Province, vizt.: William Smith,’ Paul Roe de St. Ours,? Hugh Finlay,? Fran- 
cois Baby,t Thomas Dunn,® Joseph de Longueuil,® Adam Mabane,’ Pierre Panet® 
and Adam Lymburner® Esqrs.—And Whereas, by an Ordinance’® passed in the Province 
of Quebec, the Governor and Council of the said Province were constituted a Court 
of Civil Jurisdiction for hearing and determining Appeals in certain Cases therein 
specified; And Whereas by an Act passed in the present Year of Our Reign, it is 
declared, that the Governor, Lieutenant Governor, or Person administering the Gov- 


~ 


1. Prior to the War of Independence, William Smith had been Chief Justice of the 
Province of New York. He supported the Loyalist .cause and chose to return to England 
with Guy Carleton in 1783. In 1786, at the tima of Carleton’s return to Quebec, Smith was 
appointed Chief Justice of the province and a Member of the Legislative Council. He had 
taken a prominent part in the discussions on the Constitutional Bill and had in this con- 
peches proposed Be a oneal att Me aS ene Provinces. Subsequently 

e became the firs ief Justice o e Province of Lower Canada and the first i 
of the Legislative Council. He died, Dec. 6. 1793. ae on 

2. P. R. de St. Ours had been a Member of the Legislative Council since 1775. 

38. Hugh Finlay had served on the various councils of the province since 1768. In addi- 
tion he held from the British government the position of Deputy Postmaster General for the 
North preriear SS 

4. Francois Baby had been appointed to the Legislative Council of bec i : 
was ele: one of the pee peueted officers of the Gantnien militia. - Se 

5. omas Dunn had been a _ member of the governing body of Quebec si 
Murray’s first council in 1764, In 1775 he was appointed to the Pees Chie 
the eS year vee pelecrd by. Gatleten as : saeraber of the first Privy Council of the 
province. e was a is time also a judge of the Court of C is- 
tricts Cee oe pa and sonia Pee SE ce cape pe ene dis 

6. Joseph de Longueuil had been a member of the Legislative Council since 1778. 

_ 7. Adam Mabane was a member of the first Executive Council of Quebec. In 1766 he 
incurred the displeasure of Carleton and was suspended from office. He was appointed to 
pee Lerilative Council in 1775 and to the Privy Council in the following year. He never 
poe omees a ae a member of the Executive Council of Lower Canada, his death 

8. Though not previously holding executive office, Pie Panet h justi 
the oe ee Pleas for the district of Quebec sees 1783. ae ene 

_9. Adam Lymburner was one of the leading merchants of bec. 

British inhabitants he had appeared before the British ae ee rh Bee ae oe ibs 
eraeion eee Deore: He did not present himself for admission to the Executive Coun- 
a val Instruct me, i was refused the oath of office by virtue of the 7th Article of the 

10. Ordinance of February 25, 1777. Constituti 

Deeghrncor soa aes: y See Constitutional Documents, 1759-1791, Shortt and 
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ernment of the said Province, together with such ex Lv i 
Civil Jurisdiction within Our said Province fe en eae anee oe 7 
Pe pees vince f g Appeals 
within the same in the like Cases, and in the like manner and form, and subject to 
such Appeal therefrom, as such Appeals might have been before the passing of the 
above recited Act have been heard and determined by the Governor and Council of 
Quebec.'—In order therefore to carry the said Act into Execution, Our Will and 
Pleasure is that you do in all civil Causes, on application being made to you for that 
Furpose, permit and allow Appeals from any of the Courts of Common Law in Our 
said Provinee, unto you and the Executive Council of the said Province of Lower 
Canada in manner prescribed by the akove mentioned Act; and you are for that pur- 
pose to issue a Writ as nearly in the accustomed manner before the passing of the 
above mentioned Act in respect of such Appeals as the case will admit, returnable 
before Yourself and the Executive Council of the said Province, who ite to proceed 
to hear and determine such Appeal Wherein such of the said Executive Council as 
shall be at that time Judges of the Court from whence such Appeal shall be so made 
to you Our Captain General, and to Our said executive Council as aforesaid, shall not 
be admitted to vote upon the said Appeal, but they may nevertheless be present at the 
hearing thereof, to give the reasons of the Judgment given by them in the causes. 
wherein such Appeal shall be made, provided nevertheless, that in all such Appeals, the 
Sum or Value appealed for do exceed the Sum of Three hundred Pounds Sterling, and 
that Security be first duly given by the Appellant, to answer such Charges as shall 
be awarded in case the first Sentence be affirmed, and if either Party shall not rest 
satisfied with the Judgment of you and such executive Council as aforesaid, Our Will 
and Pleasure is that they may then Appeal unto Us in Our Privy Council, provided 
the Sum or Value so appealed for unto Us, do exceed Five hundred Pounds Sterling, 
and that such Appeal be made within Fourteen days after Sentence, and good Security 
be given by the Appellant, that he will effectually prosecute the same, and answer the 
condemnation, as also pay such costs and Damages as shall be awarded by Us, in case 
the Sentence of you and the Executive Council be affirmed: Provided nevertheless 
where the matter in question relates to the taking or demanding any Duty payable to 
Us, or to any Fee of Office or annual Rents or other such like matters or thing where 
the Rights in future may be bound, in all such Cases you and the said Executive 
Council are to admit an Appeal to Us in Our Privy Council, though the immediate 
Sum or Value appealed for be of a less value; and it is our further Will and Pleasure, 
that in all Cases where by your Instructions you are to admit Appeals unto Us in Our 
Privy Council, Execution shall be suspended until the final Determination of such 
Appeal, unless good and sufficient Security be given by the Appellee to make ample 
restitution of all that the Appellant shall have lost by means of such Decree or Judg- 
ment, in case upon the determination of such Appeal, such Decree or Judgment should 
be reversed, and restitution ordered to the Appellant—You and Our Executive Coun- 
eil are also to permit appeals unto Us in Our Privy Council, in all Cases of Fines 
imposed for Misdemeanours, provided the Fines so imposed amount to or exceed the 
Sum of One Hundred Pounds Sterling, the Appellant first giving good Security that 
he will effectually prosecute the same, and answer the Condemnation, if the Sentence 
by which such Fine was imposed in your Government shall be confirmed. 

5, And that We may be always informed of the names and Characters of Persons 
fit to supply the Vacancies which may happen in Our said Executive Council, You are 
in case of any Vacancy 'in the said Council to transmit to Us by one of Our prin- 
cipal Secretaries of State, the Names and characters of such three Persons, Inhabi- 
tants of Our said Province of Lower Canada whom you shall esteem the best qualified 
for fulfilling the Trust of such Executive Councillor. 

6. And in the Choice and Selection of such Persons proposed to fill such 





1. See Article XXXIV of the Constitutional Act of 1791. 
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Vacancy in Our said Executive Council, as also of the Chief Officers, Judges 
Assistants, Justices of the Peace and other Officers of Justice, you are always to 
take Care that they be men of good Life, well affected to Our Government, and of 
abilities suitable to their Employments. 

7. And Whereas we are sensible, that effectual Care ought to be taken to oblige 
the Members of Our Executive Council to a due Attendance; it is Our Will and 
Pleasure in order to prevent the many inconveniences which may happen for want 
of a Quorum of the Council to transact.—Business as occasion may require, that if 
any of the Members of Our said Executive Council residing in Our said Province, 
shall hereafter willingly absent themselves from the Province, and continue absent 
above the Space of Six Months together, without leave from you first obtained under 
your hand and Seal; or shall remain absent for the Space of one Year without 
Our Leave given them under Our Royal Signature, their Places in the said Executive 
Council shall immediately thereupon become void—And We do hereby will and 
require you, that this Our Royal Pleasure be signified to the several 'Members of 
Our said Executive Council, and that it be entered in the Council Books of the 
said Province as a standing Rule. 

8. And to the end that Our said Executive Council may be assisting to you in 
all affairs relating to Our Service, you are to communicate to them such and so 
many of these Our Instructions, wherein their advice is mentioned to be requisite; 
and likewise all such others from time to time as you shall find convenient for Our 
Service to be imparted to them. 

9. You are also to permit the Members of Our said Executive Council to have 
and enjoy Freedom of Debate and Vote in all Affairs of Public Concern which may 
be debated in the said executive Council. 

10. And Whereas We have thought fit to declare by Our Order in Council 
bearing date the 248 day of August last, that the Division of Our Provitce of 
Quebec shall commence on the day of December next,? and that from thenceforth 
the Lands and Territories therein described shall be two separate Provinces and be 
called the Province of Upper Canada and the Province of Lower Canada; you are, 
as soon as may be after such Division shall take place, to summon by an Instrument 
under the Great Seal of Our Province of Lower Canada, to the Legislative Council 
ef that Province, the following Persons whom We hereby authorize and direct you 
so to summon to Our said Legislative Council of Lower Canada; vizt William Smith, 
J. G. Chaussigros de Lery, Hugh Finlay, Picotté de Belestre, Thomas Dunn, Paul 
Roc de S* Ours, Edward Harrison, Francis Baby, John Collins, J oseph de 
Longueuil, Adam Mabane, Charles de Lanaudiere, George Pownall, R. Amable de 
Boucherville, and John Frazer, Esq'°— 

1i. And Whereas by the aforesaid recited Act passed in the present Year of Our 
Reign, it is provided that the Seats of the Members of Our Legislative Council shal] 
become vacant in certain Cases mentioned in the said Act,! It is Our Will and 








1. In 1799, a case arose to which this article was applied. On July 18th, Mr. Adam 
Lymburner presented himself to the board and requested that the usual oaths be adminis- 
tered to him. Mr, Lymburner admitted that he had secured no leave of absence and it was 
accordingly resolved unanimously by the Council “that the case of A. Lymburner, Esq 
comes within the Provision of the 7th Royal Instruction and as he, the said A. Lymburner. 
Esq., hath not produced any further title or Authority, he has no right to demand that the 
said Oaths be administered to him or to a Seat at the Board.” (See Minutes of Executive 
Council, State Book B, Lower Canada, page 493.) 

2. The date on which the Constitutional Act should come into effect was not determined 
by the Order in Council of August 24; but was later fixed as Decembor 26, 1791. For the 
proclamation declaring the act to be in force, see page 55. 

3. All members of the new council had served on the former Legislative Council. John 
Collins held the office of Deputy Surveyor of Lands. George Pownall, nephew of Governor 
Pownall, was Secretary and Registrar of the Province of Quebec. 

4. See Article VIII. of the Constitutional Act, Constitutional Documents, 1759-1791, Shortt 
and Doughty, 1907, p. 696. 
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Pleasure, that if any Member of Our said Legislative Council shall at any time 
leave Our said Province and reside out of the same, you shall report the same to Us 
by the first opportunity through one of Our Principal Secretaries of State—And 
you are also in like manner to report whether such member of the said council is 
absent by your permission, or by the Permission of Our Lieutenant Governor or 
Commander in Chief of the said Province for the time being; and you are also in 
like manner, to report, if it shall come to your knowledge, that any such Member shall 
at any time take or have taken any Oath of Allegiance or Obedience to any foreign 
Prince or Power, or shall be attainted for treason in any court of Law within any 
of Our Dominions, that We may take measures thereupon as We shall think fit— 
And you are to take especial Care that the several Provisions of the said Act respect- 
ing the several Cases in which Persons may or may not be entitled to receive Writs 
of Summons to the said Legislative Council, or to hold their Places therein shall 
be duly executed. 

; 12. And for the Execution of so much of the Powers vested in you by Our said 
Commission, and by virtue of the said Act, as relates to the declaring that you 
assent in Our Name to Bills passed by the Legislative Council and House of 
Assembly, or that you withold Our Assent therefrom, or that you reserve such Bills 
for the Signification of Our Royal Pleasure thereon, It is Our Will and Pleasure that 
you do carefully observe the following Rules, Directions, and Instructions, viz*— 

That the Style of enacting all the said Laws, Statutes and Ordinances, shall be 
by Us, Our Heirs, or Successors, by and with the Advice and Consent of the Legis- 
lative Council and Assembly of Our Province of Lower Canada, constituted and 
assembled by virtue of, and under the Authority of an Act passed in the Parliament 
of Great Britain, entitled, “ An Act to repeal certain Parts of an Act passed in the 
fourteenth Year of His Majesty’s Reign,” intituled “An Act for making more 
effectual Provision for the Government of the Province of Quebec in North America, 
and to make further Provision for the Government of the said Province;” and that 
no Bill in any other Form shall be assented to by you in Our Name. 

That each different matter be provided for by a different Law, without including 
in one and the same Act such Things as have no proper Relation to each other. 

That no Clause be inserted in any Act or Ordinance which shall be foreign to 
_ what the Title of it imports, and that no perpetual Clause be part of any temporary 
Laws : 

That no Law or ordinance whatever be suspended, altered, continued, revived, 
or repealed by general Words; but that the Title and date of such Law or Ordinance 
be particularly mentioned in the enacting part. 

That in case any Law or ordinance respecting private Property, shall be passed 
without a saving of the right of Us, Our Heirs and Successors and of all Persons 
or Bodies Politic or Corporate; except such as are mentioned in the said Law or 
Ordinance, You shall declare that you withold Our Assent from the same; and if any 
such Law or Ordinance shall be past without such Saving you shall in every such 
Case declare that you reserve the same for the signification of Our Royal Pleasure 
thereon. ‘ 

That in all Laws or Ordinances for levying Money or imposing Fines, Forfeitures 
or Penalties, express mention be made that the same is granted or reserved to Us, 
Our Heirs, and Successors for the Public Uses of the said Province, and the Support 
of the Government thereof, as by the said Law shall be directed, and that a Clause 
be inserted declaring that the due Application of such Money pursuant to the 
Directions of such Law shall be accounted for unto Us ‘through Our commissioners 
of Gur Treasury for the time »eing in such manner and form as We shall direct. 

13. And Whereas We have by Our said Commission" given you full Power and 


1. See Dorchester’s commission, page 8. 
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Authority subject as therein is specified, and to these Our Instructions int that behalf 
to issue Writs of Summons and Election, and to call together the Legislative Council 
and Assembly of Our said Province of Lower Canada, and for the purpose of electing 
the Members of the Assembly of Our said Province of Lower Canada have also given 
you full power and Authority to issue a Proclamation dividing Our said Province of 
Lower Canada into Districts or Counties, or Circles, and Towns or Townships, and de- 
claring and appointing the number of Representatives to be chosen by each of such 
Districts or Counties, or Circles and Towns or Townships; now, Our Will and 
Pleasure is, that you shall issue such Proclamation as soon as may be, allowing 
nevertheless a reasonable time between the issuing thereof and the time of issuing 
the Writs of Summons and Election above mentioned.’ 

14. That all Laws assented to by you in Our name, or reserved for the Significa- 
tion of Our Pleasure thereon, shall, when transmitted by you, be fairly abstracted in 
the Margins, and accompanied with very full and particular Observations upon each 
of them, that is to say, whether the same is introductory to a New Law, declaratory 
of a former Law, or does repeal a Law then before in being; And you are also to trans- 
mit in the fullest manner the Reasons and occasion for proposing such Laws, together 
with fair copies of the Journals and Minutes of the Proceedings of the said Legis- 
lative Council and Assembly, which you are to require from the Clerks or other 
proper Officers in that behalf, of the said Legislative Council and Assembly. 

15. And Whereas in the said Act it is provided that in certain Cases, Acts passed 
by the Legislative Council and Assembly of the Province shall previous to any Signifi- 
cation of Our assent thereto, be laid before both Houses of Our Parliament of Great 
Britain ;? And Whereas it is also provided im the said Act, that in certain Cases Pro- 
vision may be made by Acts of the Legislative Council and Assembly of the Province 
assented to by Us Our Heirs or Successors( thereby reserving the power of giving such 
Assent to Us, Our Heirs, or Successors only)? you are to take especial Care, that in 
every such Case you are to declare that you reserve such Bills for the Signification of 
Our Pleasure thereon; And you will likewise reserve for such signification every other 
Bill which you shall consider to be of an extraordinary or unusual Nature, or requir- 
ing Our special consideration and decision thereupon, particularly such as may affect 
the Property, Credit, or dealings of such of Our Subjects as are not usually resident 
within the said Province, or whereby duties shall be laid upon British or Irish Ship- 
ping, or upon the Product or manufactures of Great Britain or Ireland. 

16. And Whereas Laws have formerly been enacted in several of Our Plantations 
in America, for so short a time, that Our Royal Assent or Refusal thereof could not be 
had before the time for which such Laws were enacted did expire, You shall not as- 
sent in Our name to any Law that shall be enacted for a less time than two years, 
except in cases of imminent necessity or immediate temporary expediency; and you 
shall not declare Our Assent to any Law containing Provisions which shall have been 
disallowed by Us, without express Leave for that purpose first obtained from Us, upon 
a full representation by you to be made to Us by one of our principal Secretaries of 
State, of the reasons and necessity for passing such Law. 

17. Whereas We have thought fit by Our Orders in Our Privy Council to disal- 
low certain Laws passed in some of Our Colonies and Plantations in America, for con- 
ferring the Privileges of Naturalization on Persons being Aliens,* and for divorcing 
Parsons who have been legally joined together in Holy Marriage—And Whereas Acts 
have been passed in others of Our said Colonies, to enable Persons who are Our liege 
Subjects by Birth or Naturalization, to hold and inherit Lands, Tenements, and Real 





1. For the Proclamation see page 72. ; 

2. Article XLIT of the Constitutional Act made special provision for the reservation of 
all acts touching the religious establishment of the province. (See Constitutional Documents, 
1759-1791, Shortt and Doughty, 1907, p. 705.) 

8. See Article XXXX. of the Constitutional Act. 

4. See page 107, note 1. 
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Estates, altho’ such Lands, Tenements, and real Estates had been originally granted 
to, or purchased by Aliens antecedent to Naturalization—It is Our Will and Pleasure, 
that you do not upon any pretence whatsoever give your Assent to any Bill or Bills 
that may hereafter be passed by the Legislative Council and Assembly of the Province 
under your Government for the Naturalization of Aliens, nor for the Divorce of Per- 
sons joined together in Holy Marriage nor for establishing a Title in any Lands, 
Tenements, and real Estates in Our said Province originally granted to or purchased 
by Aliens antecedent to Naturalization. 

18. You are to give Warrants under your hand for the issuing of Public monies 
for all Public Services, and We do particularly require you to take care that regular 
Accounts of all Receipts and Payments of Public Monies be duly kept, that the same 
from time to time be audited by Our executive Council, and that Copies thereof 
attested by you be transmitted every half year or oftener if there should be occasion to 
Our commissioners of Our Treasury or to Our High Treasurer for the time being, and 
Duplicates thereof by the next conveyance, in which Accounts, shall be specified every 
particular Sum raised or disposed of, to the end that We may take such measures as 
We may deem necessary for the Examination of the said Accounts, and that We may 
‘be satisfied of the right and due Application of the Revenue of Our said Province of 
Lower Canada, and with the Probability of the increase of! diminution of it under 
every head and Article thereof. 

19. Whereas by an Act of Our Parliament of Great Britain passed in the fourt#: 
year of Our Reign, intituled “An Act to prevent Paper 8iils of Credit hereafter 
“to be issued in any of His Majesty’s Colonies or Plantations in America, from 
“being declared to be a legal Tender in payments of Money, and to prevent the legal 
“Tender of such Bills as are now subsisting, from being prolonged beyond the Periods 
“limited for calling.in and sinking the same,” it is enacted that no Paper Bills or 
Bills of Credit should be created or issued by any Act, Order, Resolution, or Vote of 
Assembly in any of Our Colonies or Plantations in America, to be a legal tender in 
payment, and that any such Act, Order, Resolution or Vote for creating or issuing 
such Paper Bills or Bills of Credit, or for prolonging the legal tender of any such then 
subsisting and current in any of the said colonies or Plantations, should be null and 
void—And Whereas by another Act of our said Parliament passed in the Thirteenth 
“Year of Our Reign, intituled, “An Act to explain and amend the above recited Act 
“passed in the Fourth Year of Our Reign as aforesaid” it is enacted that any Cer- 
tificates, Notes, Bills, or Debentures, which shall or may be voluntarily accepted by 
the Oreditors of the Public within any of the Colonies in America as a Security for 
the Payment of what is due and owing to the said Public Creditors, may be made and 
enacted by the General Assemblies of the said Colonies respectively to be a tender 
to the Public Treasurers in the said Colonies, for the Discharge of any Duties, Taxes, 
or other Debts whatever due to, and payable at or in the said Public Treasuries of the 
said Colonies, in virtue of Laws passed within the same, and in no other Case What- 
soever—It is Our Will and Pleasure that you do in all things conform yourself to the 
Provisions of the said Recited Acts both with respect to the not assenting to any Bills 
which may be presented to you for the purpose of issuing or creating Paper Bills or 
Bills of Credit, to be a legal Tender in payment, and the assenting to any Bills by 
which Certificates, Notes or Debentures which may be voluntarily accepted in payment 
bz the Public Creditors shall be made a legal Tender to the Treasury for Taxes, 
Duties, and other Payments to the Public Treasury. - 

20. You shall not remit any Fines or Forfeitures whatsoever above the Sum of 
Ten Pounds, nor dispose of any Forfeitures whatsoever, until upon signifying unto the 
Commissioners of Our Treasury or Our High Treasurer for the time being, the nature 
of the Offence, and the occasion of such Fines and Forfeitures, with the particular 





1. The text reads “of”? where “or” is obviously intended. 
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Sums or Value thereof (which you are to do with all Speed) You shall have received — 
Our Directions thereon, but you may in the mean time suspend the payment of the 
said Fines and Forfeitures. - j : 

21. And you are on every occasion to transmit to Us by one of Our principal 
Secretaries of State with all convenient Speed, a particular Account of all New Estab- 
lishments of Jurisdictions, Courts, Offices and Officers, Powers, Authorities, Fees, and 
Privileges granted and settled within Our said Province of Lower Canada; as likewise 
an Account of all the Expences (if any) attending the Establishment of the said 
Courts and Offices. 

99. It is Our further Will and Pleasure that all Commissions to be granted by 
you to any Person or Persons, to be Judge, Justice of the Peace, or other necessary 
Offices be granted during Pleasure only. 

23. You are not to suspend any of the Members of Our said Executive Council, or to 
suspend or displace any of the Judges, Justices, Sheriffs, or other Officers or Ministers 
within Our said Province of Lower Canada without good and sufficient Cause, and in 
ease or such Suspension or Removal, you are forthwith to transmit your reasons for 
the same to one of Our Principal Secretaries of State. 

24. And Whereas frequent complaints have been made of great delays and undue 
Proceedings in the Courts of Justice in several of Our Plantations, whereby many of 
Our good Subjects have very much suffered, and it being of the greatest Importance to 
Our Service, and to the Welfare of Our Plantations that Justice be everywhere speedily 
and duly administered, and that all disorders, delays, and other undue practices in the 
administration thereof be effectually prevented ;, We do particularly require you to take 
especial Care that in all Courts where you are authorized to preside, Justice be impar- 
tially administered; and that in all other Courts established within Our said Province, 
all Judges and other Persons therein concerned do likewise perform their several duties 
without delay or partiality. 

25. You are to take care that no Court of Judicature be adjourned but upon good 
Grounds, as also that no Orders of any Court of Judicature be entered or allowed which 
shall not be first read and approved of by the Justices in open Court, which Rule you 
are in like manner to see observed with relation to all Proceedings of Our Executive 
Council of Lower Canada, and that all orders there made, be first read and. approved 
in such Council before they are entered upon the Council Books. 

26. You are to take Care that all Writs within Our said Province of Lower 
Canada be issued in Our Name, 

27. You shall take care with the Advice and Assistance of our Executive Council, 
that such Prisons as may at any time be necessary, be erected, and that the same or any 
other already erected be kept in such a Condition as may effectually secure the Prisou- 
ers which now are or hereafter may be confined therein. ; 

28. You shall not suffer any Person to execute more Oftices than one by Deputy. 

29. You shall not by Colour of any Power or Authority hereby or otherwise 
grented or mentioned to be granted unto you, take upon you to give, grant, or dispose 
ot any Place or Office within Our said Province, which now is or shall be granted under 
the Great Seal of this Kingdom, or to which any Person is or shall be appointed by 
Warrant under Our Signet and Sign Manual, any further than that you may upon the 
Vacancy of any such Office or Place, or upon the Suspension of any such officer by you 
a3 aforesaid, put in any fit Persons to officiate in the Interval, till you shall have repre- 
sented the matter unto Us through one of Our principal Secretaries of State, which 
you are to do by the first opportunity, and till the said Office or Place is disposed of by 
Us, Our Heirs or Successors, under the great Seal of this Kingdom, or until some 
Person shall be appointed thereunto under Our Signet and Sign Manual, or until Our 
further Directions be given therein; and it is Our express Will and Pleasure, that you 
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do give reasonable Support unto the Patent Officers in the Enjoyment of their legal and 


established Fees, Rights, Privileges, and Emoluments, according to the true Intent and 


meaning of their rexpectixe Patents. 

30. And Whereas several Complaints have been made by the Officers of Our 
Customs, in Our Plantations in America, that they have frequently been obliged to 
serve on Juries, and personally to appear in Arms whenever the Militia is drawn out, 
and thereby are much hindered in the Execution of their Employments, Our Will and 
Pleasure is, that you take effectual Care and give the necessary Directions, that the 
several Officers of Our Customs be excused and exempted from serving on any Juries, 
or personally appearing in Arms in the Militia, unless in Cases of absolute necessity, 
er serving any Parochial Offices which may hinder them in the Execution of their 
Duties. 

31. And Whereas nothing can more effectually tend to the speedy settling of 
Our said Province of Lower Canada, the Security of the Property of our Subjects and 
the Advancement of our Revenue, than the disposal of such Lands as are Our Property 
upon reasonable terms, and the establishing of a regular and proper method of Proceed- 
ing, with respect to the passing of Grants of such Lands.—It is therefore Our Will and 
Pleasure, that all and every Person and Persons who shall apply for any Grant or Grants 
of Land, shall previous to their obtaining the same, make it appear that they are in a 
condition to cultivate and improve the same, and in case you shall, upon a considera- 
tion of the Circumstances of the Person or Persons applying for such Grants, think it 
atlviseable to pass the same, you are in such Case to cause a Warrant to be drawn up 
directed to the Surveyor General or other Officers, impowering him or them to make a 
faithful and exact Survey of the Lands so petitioned for, and to return the said Warrant 
within Six Months at farthest from the date thereof, with a Plot or Description of the 
Lands so surveyed thereunto annexed, and when the Warrant shall be so returned by 
the said Surveyor, or other proper Officer, the Grant shall be made out in due form, and 
the Terms and Conditions required by these Our Instructions be particularly and ex- 
pressly mentioned therein—And it is Our Will and Pleasure that the said Grants shall 
be registered within Six Months from the date thereof in the Register’s Office, and a 
Docket thereof be also entered m Our Auditor’s Office, Copies of all which Entries shall 
be returned regularly by the proper Officer to Our Commissioners of Our Treasury. 

32. And for the further Encouragement of Our Subjects, It is Our Will and 
Pleasure that the Lands to be granted by you as aforesaid, shall be laid out in Town- 
ships, and that each inland Township shall, as nearly as Circumstances shall admit, 
emnsist of Ten Miles Square; and such as shall be situated upon a navigable River or 
Water shall have a front of Nine Miles, and be twelve Miles in Depth, and shall 
be subdivided in such manner as may be found most adviseable for the accommodation 
of the Settlers, and for making the several Reservations for Public Uses and particu- 
larly for the Support of the Protestant Clergy agreably to the above recited Act 
passed in the present Year of Our Reign. 

33. And Whereas great Inconveniences have heretofore arisen in many of the 
Colonies in America from the granting excessive Quantities: of Land to particular 
Persons who have never cultivated or settled the same, and have thereby prevented 
others more industrious from improving such Lands—In order therefore to prevent 
the like inconveniences in future, it is Our Will and Pleasure that you observe the . 
following Directions and Regulations in all Grants to be made by you as aforesaid; 
vizt . : 

That no Town Lot shall be granted to any one Person being Master or Mistress of 
a Family in any Township to be laid out as aforesaid which shall contain more than 
one Acre of Land. 








1. See Article XXXVI. of the Constitutional Act. Constitutional Documents, 1759-1791, 
Shortt and Doughty, 1907, p. 703. 
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That no Park Lot shall be granted to any one Person being Master or Mistress of. 
a Family in any Township so to be laid out, which shall contain more than Twenty 
four Acres. 

That no Farm Lot shall be granted to any one Person being Master or Mistress of 
a Family in any Township so to be laid out, which shall contain more than 200 Acres. 

It is Our Will and Pleasure, and you are hereby allowed and permitted to grant 
unto every such Person or Persons such further Quantity of Land as they may desire, 
not exceeding one Thousand Acres over and above what may have heretofore been 
granted to them, and in all Grants of Land to be made by you as aforesaid, you are to 
take care that due regard be had to the quality and comparative Value of the different 
parts of Land comprized within any Township, so that each Grantee may have as 
nearly as may be a proportionable quantity of Lands of such different Quality and 
comparative value, as likewise that the breadth of each Tract of Land to be hereafter 
granted be one third of the length of such Tract, and that the length of such Tract do 
not extend along the Banks of any River, but into the main Land, that thereby the 
said Grantees may have each a convenient Share of what accomodation the said 
River may afford for navigation or otherwise. 

34. And as a further Encouragement to Our Subjects who shall become Settlers as 
aforesaid, It is Our Will and Pleasure that the said Townships and the respective 
Allotments within the same, together with the Lands to be reserved as aforesaid, shall 
be run and laid out by Our Surveyor General of Lands for the said Province, or some 
skilful Person authorized by him for that purpose, which Surveys together with the 
Warrants and Grants for the respective Allotments shall be made out for and delivered 
to the several Grantees free of any Expence or Fees whatsoever other than such as 
may be payable to the different Officers according to the Table of Fees already estab- 
lished upon Grants of Land made in the said Province. 

35. And in order to prevent any Persons disaffected to Us and Our Government 
from becoming Settlers in Our said Province of Lower Canada, It is Our Will and 
Pleasure that no Warrants for surveying Lands be granted by you or the Lieutenant- 
Governor or Person administering the Government for the time being, unless the 
Person or Persons applying for the same, do, at the time of making such application, 
‘besides taking the usual Oaths directed by Law, also make and subscribe the follow- 
ang Declaration in your or his presence, or in the presence of such Person or Persons 
a3 shall by you or him be appointed for that purpose; viz* 

“JT, A: B: do promise and declare that I will maintain & defend to the utmost 
“of my Power the Authority of the King:in His Parliament as the Supreme Legis- 
“lature of this Province.” 

36. Whereas the reserving such Bodies of Land within Our Province of Lower 
Canada, where there are considerable Growths of Timber fit for the use of Our Royal 
Navy, is a matter of the utmost importance to Our Service—It is Our Will and 
Pleasure that no Grants whatever be made of Lands within any District or Tract in 
Our said Province of Lower Canada until Our Surveyor General of Woods or his 
Deputy lawfullv appointed shall have surveyed the same and marked out as reserva- 
tions to Us, Our Heirs, and Successors such parts thereof as shall be found to contain 
any considerable growth of masting or other Timber fit for the use of Our Royal Navy, 

- and more especially upon the Rivers, and you are hereby instructed to direct Our 
Surveyor General of Lands in Our said Province from time to time with all due 
diligence to compleat the Surveys and mark out the Reservations as aforesaid in 
the most convenient parts of Our said Province; and you are from time to time to 
report the number, extent, and Situation of such Reservation, and you are further 
to direct Our Surveyor General not to certify any Plots of Land ordered and Sur- 
veyed for any Person or Persons whatever, in order that Grants may be made out for 
the same, until it shall appear to him by a Certificate under the hand of Our said 
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Surveyor of Woods or his Deputy, that the Land so to be granted is not part of or 
included in any District marked out as a Reservation for Us, Our Heirs and 
Successors as aforesaid for the purpose herein before’ mentioned, and in order to 
prevent any deceit or fraud from being committed by the Persons applying for Lands 
in this respect; It is Our Will and Pleasure, that in all Grants to be hereafter made 
for Lands within Our said Province of Lower Canada, the following Proviso and 
exception be imserted viz' “and provided also that no part of the Parcel or Tract of 
“Land hereby granted to the said and his Heirs be within any Reservation 
“made. and marked for Us, Our Heirs, and Successors by Our Surveyor 
“General of Woods, or his lawful Deputy, in which Case, this (Our Grant for such 
“art of the Land hereby given and granted to the said and his 
“Heirs forever as aforesaid, and which shall upon a Survey thereof being made, be 
“found with any such Reservation, shall be null and void, and of non Effect, any 
“thing herein contained to the contrary notwithstanding.” 

37. And Whereas it is necessary that all Persons who may be desirous of settling 
in Our said Province, should be fully informed of the Terms and Conditions upon 


_which Lands will be granted within Our said Province of Lower Canada in manner | 


prescribed in and by the said Act passed in the present Year of Our Reign—You are 
therefore as soon as possible to cause a Publication to be made by Proclamation or 
otherwise, as you in your discretion shall think most adviseable of the said Terms 
and Conditions respecting the granting of Lands: in which Proclamation it may be 
expedient to add some short description of the natural Advantages of the Soil and 
Climate and its peculiar conveniences for Trade and Navigation.* 

38. And it is Our further Will and Pleasure that all the foregoing Instructions 
to you, as well as any whick you may hereafter receive relative to the passing Grants 
of Lands in conformity to the said Act passed in the present year of Our Reign, be 


- entered upon record for the Information and Satisfaction of all Parties whatever that 


may be concerned therein.? 

39. And Whereas it hath been represented unto Us that many parts of the 
Province under your Government are particularly adapted to the Growth and Culture 
cf Hemp and Flax, It is therefore Our Will and Pleasure, that in all Surveys for 
Settlement, the Surveyor be directed to report whether there are any or what quantity 
of Lands contained within such Survey fit for the Production of Hemp & Flax. 

40. And Whereas it hath been represented to Us, that several Parts of Our 
Province of Lower Canada have been found to abound with Coals, It is Our Will 
and Pleasure that in all Grants of Land to be made by you a Clause be inserted, 
reserving to Us Our Heirs, and Successors all Coals, and also all Mines of Gold, Silver, 
Copper, Tin, Iron and Lead, which shall be discovered upon such Lands. 

41. You shall cause a Survey to be made of all the considerable Landing Places 
and Harbours in Our said Province, in case the same shall not have already been done, 
and report to Us by one of Our Principal Secretaries of State, how far any Fortifica- 
tions be necessary for the Security and Advantage of the said Province. 

49. And Whereas it appears from the Representations of Our late Governor of the 
District of Trois Riviéres, that the Iron Works at S*. Maurice in that District are of 
Great Consequence to Our Service—It is therefore Our Will and Pleasure that no part 
of the Lands upon which the said Iron Works were carried on, or from which the Ore 
used in such Iron Works was procured; or which shall appear to be necessary or con- 
venient for that Establishment either in respect to a free passage in the River St‘. 
Lawrence, or for producing a necessary Supply of Wood, Corn, and Hay, or for Pasture 
for Cattle, be granted to any Private Person whatever; and also, that as large a 
ene, EEE ae 


1. For the Proclamation and papers relating to it see page 60. : 
2. Por a diowtssion of the interpretation of this article, see the Papers relative to the 
entry of the Minutes of the Executive Council, Lower Canada, page 227 et seq. 
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District of Land as conveniently may be adjacent to, and lying round the said Iron 
Works, over and above what may be necessary for the above purposes, be reserved for 
Our Use, to be disposed of in such manner as We shall hereafter direct and appoint. 

43. Whereas the Establishment of proper Regulations in matters of Ecclesiastical 
Concern is an Object of very great Importance, it will be your indispensible Duty to 
take Care that no Arrangements in regard thereto be made, but such as may give full 
satisfaction to Our New Subjects in every point in which they have a right to any 
Indulgence on that head, always remembering that it is a Toleration of the free 
Exercise of the Religion of the Church of Rome only to which they are entitled, but 
not to the Powers and Privileges of it as an established Church, that being a Pre- 
ference which belongs only to the Protestant Church of England. 

44, Upon these Principles therefore, and to the end that Our just Supremacy in 
all matters Ecclesiastical as well as civil may have it’s due Scope and Influences; It 
is Our Will and Pleasure 

First, That all Appeals to or Correspondence with any Foreign Ecclesiastical 
Jurisdiction of what nature or kind soever, be absolutely forbidden under very severe 
Penalties. 

gndy, That no Episcopal or Vicarial Powers be exercised within Our Said Pro- 
vince by any Person professing the Religion of the Church of Rome, but such only as 
are essentially and indispensably necessary to the free Exercise of the Romish 
Religion, and in those Cases, not without a License and Permission from you under 
the Seal of Our said Province for and during Our Will and Pleasure, and under such 
other Limitations and Restrictions as may correspond. with the Spirit and Provisions 
nf the Act of Parliament of the 14° Year of Our Reign, “for making more effectual 
Provision for the Government of the Province of Quebec;” and no Person whatsoever 
is to have holy Orders conferred upon him, or to have the Cure of Souls, without a 
License for that purpose first had and obtained from you. 

gry, That no Person professing the Religion of the Church of Rome, be allowed 
to fill any Ecclesiastical Benefice, or to have or enjoy any of the Kights or Profits 
belonging thereto, who is not a Canadian by Birth (such only excepted as are now in 
possession of any such Benefice) and who is not appointed thereto by Us, or by or 
under Our Authority, and that all Right or Claim of Right in any other Person what- 
ever to nominate, present, or appoint to any vacant Benefice, other than such as may 
lay Claim to the Patronage of Benefices as a Civil Right, be absolutely abolished, no 
Person to hold more than one Benefice, or at least not more than can reasonably be 
served by one and the same Incumbent. 

4thly, That no Person whatever professing the Religion of the Church of Rome 
be appointed Incumbent of any Parish in which the Majority of the Inhabitants shall 
solicit the Appointment of a Protestant Minister; In such Case, the Incumbent shall be 
a Protestant, and entitled to all Tythes payable within such Parish: But nevertheless, 
the Roman Catholics may have the use of the Church for the free Exercise of their Re- 
ligion at such times as may not interfere with the Religious Worship of the Protest- 
ents; And in like manner the Protestant Inhabitants in every Parish where the 
Majority of Parishioners are Roman Catholics, shall notwithstanding have the use of 
the Church for the Exercise of their Religion at such times as may not interfere with 
the Religious Worship of the Roman Catholics. 

5‘, That no Incumbent professing the Religion of the Church of Rome 
‘ppointed to any Parish, shall be entitled to receive any Tythes for Lands or Posses- 
sions occupied by a Protestant; but such Tithes as shall be received by such Persons as 
ycu shall appoint, and shall be reserved in the hands of Our Receiver General as 
uforesaid for the Support of a Protestant Clergy in Our Said Province, to be actually 
resident within the same, and not otherwise, according to such Directions as you shall 
receive from Us in that behalf, and in like manner all growing Rents and Profits of a 
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vacant Benefice during such Vacancy be reserved for, and applied to the like Uses. 

6tly, That all persons professing the Religion of the Church of Rome, who are 
already possessed of, or may hereafter be appointed to any Ecclesiastical Benefice, or 
who may be licensed to exercise any power or authority in respect thereto, do take and 
Subscribe before you in Council, or before such Person as you shall appoint to ad- 
minister the same, the Oath required to be taken and subscribed by the aforesaid Act 
of Parliament, passed in the Fourteenth Year of Our Reign, intituled “An Act for 
“making more effectual Provision for the Government of the Province of Quebec in 
“North America.” : 

ythly, That all Incumbents of Parishes professing the Romish Religion not 
being under the Ecclesiastical Jurisdiction of the Bishop of Nova Scotia, shall hold 
their respective Benefices during their good Behaviour, subject however, in case of any 
conviction for criminal Offences, or upon due Proof of seditious Attempts to disturb 
the Peace and tranquility of Our Government to be deprived or suspended by you.t 
; gttly, That such Ecclesiastics as may think fit to enter into the holy State of 
Matrimony, shall be released from all Penalties to which they may have been sub- 
jected in such Cases by any Authority of the See of Rome. 

gly, That Freedom of the Burial of the Dead in the Churches and Church 
yards be allowed indiscriminately to every Christian Persuasion. 

10, That the Royal Family be prayed for in all churches and Places of 
holy Worship in such manner and Form as is used in this Kingdom, and that Our 
Arms and Insignia be put up, not only in all such Churches and Places of holy 
Worship, but also in all Courts of Justice; and that the Arms of France be taken 
down in every such Church or Court where they may at present remain. 

Jit, That the Society of Romish Priests called the Seminaries of Quebec 
and Montreal shall continue to. possess and occupy their houses of Residence, and al! 
other Houses and Lands to which they were lawfully entitled on the 13 of September 
1759, and it shall be lawful for those Societies to fill up vacancies, and admit new 
Members according to the Rules of their Foundations, and to educate Youth in order 
to qualify them for the Service of Parochial Cures as they shall become vacant.—lt is 
nevertheless Our Will and Pleasure, that not only those Seminaries, but all other 
Religious Communities, so long as the same shall continue, be subject to Visitation by 
you Our Governor, or such ‘other Person or Persons as you shall appoint for that 
purpose, and also subject to such Rules and Regulations as you shall, with the advice 
and Consent of Our Executive Council think fit to establish and appoint. 

19thly, Tt is also Our Will and Pleasure that all other Religious Seminaries 
and Communities (that of the Jesuits only excepted) do for the present, and until We 
can be more fully informed of the true state of them, and how far they are or are not 
essential to the free Exercise of the Religion of the Church of Rome, as allowed within 
Our said Province, remain upon their present Establishment, but you are not to allow 
the Admission of any new Members into any of the said Societies or Communities 
- (ihe Religious Communities of Women only excepted) without Our express Orders for 
that purpose: That the Society of Jesuits be Suppressed or dissolved and no longer 
continued as a Body Corporate or Politic, and all their Rights, Possessions, and 
Property shall be vested in Us for such Purposes as We may hereafter think fit to 
direct and appoint; But We think fit to declare Our Royal Intention to be, that the 


present members of the said Society as established at Quebec shall be allowed sufficient 
Stipends and Provisions during their natural Lives, that all Missionaries amongst 
the Indians, whether established under the Authority of, or appointed by the Jesuits, 


or by any other Ecclesiastical Authority of the Romish Church, be withdrawn by 
Degrees, and at such times, and in such manner as shall be satisfactory to the said 





1. See the report of a conversation between Mer. Plessis and Attorney General Sewell, 
page 304.- 
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Indians, and consistent with the public Safety, and Protestant Missionaries appointed 
in their places—That all Ecclesiastical Persons whatsoever of the Church of Rome 
be inhibited upon Pain of Deprivation, from influencing any Person in the making 
of a Will, from inveigling Protestants to become Papists, or from tampering with 
them in matters of Religion, and the Romish Priests be forbidden to inveigh in their 
Sermons against the Religion of the Church of England. 

45. Whereas, We did by Our Commission’ under the Great Seal of Great Bri- 
tain, bearing date the 1 day of August, 1787, appoint the Right Rev. Father in God 
Charles Inglis Doctor in Divinity, to be Bishop of the Province of Nova Scotia, and 
thereby give to him and his Successors in the said See, Jurisdiction Spiritual and Ke- 
clesiastical, in and throughout the said Province of Nova Scotia and its Dependen- 
ces, according to the Laws and Canons of the Church of England, which are lawfully 
made and received in England in the several Causes and Matters particularly ex- 
pressed and set forth in the said Commission and no other: 

And Whereas by another Commission We did also give and grant to the said 
Bishop of Nova Scotia full Power and Authority by himself or his sufficient Com- 
missary or Commissaries, to exercise the like Spiritual and Ecclesiastical Jurisdiction 
within the Provinces of Quebec, of New Brunswick, and the Islands of S*. John, 
Cape Breton, and Newfoundland, as is set forth in the said Commission—We do 
hereby order and enjoin you, that you do give all fit Support and Countenance to 
the said Bishop in the Exercise of his Jurisdiction Spiritual and Ecclesiastical, ac- 
cording to the Laws of this Realm, and the Laws of the Province of Lower Canada, ° 
and to the Tenor of the said Commissions, It is nevertheless Our Will and Pleasure 
to reserve to you the granting of Licenses for Marriages, Letters of Administration, 
and Probates of Wills, as heretofore exercised by you, and your Predecessors, and 
also to reserve to you and to all others to whom it may lawfully belong, the Patronage 
and Right of Presentation to Benefices; but it is Our Will and Pleasure, that the 
Person so presented, shall be instituted by the Bishop or his Commissary duly author- 
ized by him as directed by Our said commission, 

46. You are to permit Liberty of Conscience, and the free Exercise of all such 
modes of Religious Worship as are not prohibited by Law, to all Persons who inhabit 
and frequent the Province of Lower Canada, provided they be contented with a quiet 
and peaceable Enjoyment of the same, without giving Offence or Scandal to Govern- 
ment, 

47. You are to take especial Care that God Almighty be devoutly and duly 
served throughout your Government, that the Lord’s Day be duly kept, and that 
the Services and Prayers appointed by and according to the Book of Common Prayer 
be publicly and solemnly read and performed throughout the Year. 

48. You are to be careful that the Churches which are or may be hereafter erected 
in Our said Province of Lower Canada be well and orderly kept. 

49. You shall recommend to the Legislative Council and General Assemblies of 
the Province of Lower Canada, to settle the Limits of Parishes in such a manner as 
shall be deemed most convenient. 

50. You are to use your best Endeavours that every Minister be constituted one 
of the Vestry in his respective Parish, and that no Vestry be held without him, except 
in case of his sickness, or that, after notice given of a Vestry he omit to come. 

51. It is Our Will and Pleasure that you recommend to the Legislative Council 
and Assembly of Our said Province of Lower Canada to make due Provision for the 
erecting and maintaining of Schools, where Youth may be educated in competent 
Learning, and in knowledge of the Principles of the es Religion. 





1. For the Commission to Dr. Inglis and the Instructions relating to it, t 
Office Records, Nova Scotia, Canadian Archives, M.505. See also ney 101.” ae te Sra 
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52. And it is Our further Will and Pleasure that no Person shall be allowed to 
keep a School in the Province of Lower Canada, without your License first had and 
obtained; In granting which you are to pay the most particular attention to the 
Morals and proper Qualifications of the Persons applying for the same; and in all 
eases where the School has been founded, instituted, or appointed for the Education of 
members of the Church of England, or where it is intended that the School Master 
should be a Member of the Church of England, you are not to grant such Licenses 
except to Persons who shall first have obtained from the Bishop of Nova Scotia, or 
one of his Commissaries, a Certificate of their being properly qualified for that pur- 
pose. 

53. And it is Our further Will and Pleasure, that in order to suppress every 
Species of Vice, Profaneness, and Immorality, you do forthwith cause all Laws already 
made against Blasphemy, Profaneness, Adultery, Fornication, Polygamy, Incest, Pro- 
fanation of the Lord’s Day, Swearing, and Drunkenness, to be strictly put in execution 
in every part of the Province of Lower Canada, and that for this purpose, You do 
Direct that the Constables and Church Wardens of the several Parishes do make 
Presentment upon Oath of any of the Vices before mentioned to the Justices of the 
Peace in their Session, or to any of the other temporal Courts: And you are earnestly 
to recommend to the Legislative Council and Assembly to provide effectual Laws for 
the Restraint and Punishment of all such of the aforementioned Vices against which 
ro Laws are as yet provided, or in cases where the Laws already made are found to 
be imsufficient. And in order to discountenance Vice and promote the practice of 
Virtue to the utmost of your power, We do hereby strictly command and enjoin you to 
appoint no Person to be a Justice of the Peace, or to any trust or Employment, whose 
notorious ill Life or Conversation may occasion Scandal. 

54, You are not to present any Protestant Minister to any Ecclesiastical Benefice 
within Our said Province by virtue of the said Act passed in the present Year of Our . 
Reign and of Our Commission to you, without a proper certificate from the Bishop of 
Nova Scotia or his commissary, of his being conformable to the Doctrine and Disci- 
pline of the Church of England. 

55. And you are to take especial Care that a Table of Marriages established by 
the Canons of the Church of England be hung up in all Places of Public Worship 
according to the Rites of the Church of England. 

56. It is Our Royal Intention that the Peltry Trade of the Interior Country shall 
be free and open to all Our Subjects, Inhabitants of any of Our Colonies, who shall, 
pursuant to what was directed by Our Royal Proclamation of 1763 obtain trading 
Licenses from the Governors of any of Our said Colonies under Penalties to observe 
such Regulations as shall be made by Our Legislature of Our Province of Lower Cana- 
da for that Purpose—These Regulations therefore, when established, must be made 
Public throughout all Our American Possessions, and they must have for their Object 
the giving every possible facility to that Trade which the nature of it will admit, and 
which may be consistent with fair and just dealing towards the native Indians with 
whom it is carried on; The fixing stated times and places for carrying 6n the Trade 
and adjusting Modes of settling Tariffs of the Prices of Goods and Furrs, and above 
all the restraining the Sale of Spirituous Liquors to the Indians, will be the most 
probable and effectual Means of answering the ends proposed. 

57. The Fisheries on the Coast of Labrador’ and the Islands adjacent thereto, are 
Objects of the greatest Importance, not only on account of the Commodities they pro- 
duce, but>also as Nurseries of Seamen upon whom the Strength and Security of Our 
Kingdom depend. } 

58. Justice and Equity demand that the real and actual property and possession 
of the Canadian Subjects which existed at the time of the Cession of the said Province 


1. See page 5, note 4. 
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on that Coast, should be preserved entire, and that they should not be molested or 
hindered in the Exercise of any Sedentary Fisheries they may have established there. 

59. Their Claims however extend to but a small district of the Coast, on the 
greatest part of which District, a Cod Fishery is stated to be impracticable. 

60. On all such parts of the Coast where there are no Canadian possessions, and’ 
more especially where a valuable Cod Fishery may be carried on, it will be your Duty 
to make the Interest of Our British Subjects going out to fish there in Ships fitted out 
from Great Britain, the first Object of your Care, and as far as circumstances will 
admit to establish on that coast the Regulations in favour of British fishing Ships 
which have been so wisely adopted by the Act of Parliament passed in the Reign of 
King William the Third, for the Encouragement of the Newfoundland Fishery, and 
by the several Acts passed in the 15, 26, 28 and 29" years of Our Reign for that pur- 
pose; And you are on no Account to allow any Possession to be taken, or Sedentary 
Fisheries to be established upon any parts of the Coast that are not already private 
Property by any Persons whatever, except only such as shall produce annually a certi- 
ficate of their having fitted out from some Port in Great Britain. 

61. Whereas it will be for the general Benefit of our Subjects carrying on the 
Fishery in the Bay of Chaleurs in Our Province of Lower Canada, that such Part of 
the Beach and Shore of the said Bay as is ungranted, should be reserved to Us, Our 
Heirs, and Successors, it is therefore Our Will and Pleasure that you do not in future 
direct any Survey to be made or Grant to be passed for any part of the ungranted 
Beach or Shore of the said Bay of Chaleurs, except such parts thereof as by Our 
Orders in Council dated the 29" of June and 21% of July 1786 are directed to be 
granted to John Shoolbred of London, Merchant, and to Mess’. Robin, Pipon and 
Company of the Island of Jersey Merchants, but that the same be reserved to Us, Our 
Heirs and Successors, together with a Sufficient Quantity of Wood Land adjoining 
thereto, necessary for the purpose of carrying on the Fishery; The Limits of such 
Wood Land so to be reserved to be determined upon and ascertained by you and Our 
Executive Council for Our said Province of Lower Canada, in such manner as from 
the most authentic Information shall appear to you and them most convenient and 
proper for that purpose—It is nevertheless Our Intention, and We do hereby signify 
to you Our Will and Pleasure, that the free use of such Beach or Shore, and of the 
Wood Land so to be reserved, shall be allowed by you or any Person authorized by 
you, to such of Our Subjects as shall resort thither for the purpose of carrying on the 
Fishery in such proportions as the number of Chaloups he or they shall respectively 
employ may require; Provided that, if any Fisherman who shall have permission to 
cecupy any part of the said Beach or Shore, and Wood Land for the purpose of the said 
Fishery, shall not during any one Season continue so to occupy and employ any part 
of the said Beach or Shore, and Wood Land so allotted to him, you or any Person 
authorized by you as above-may and shall allow the use of such part to any other 
Fisherman who shall apply for the same for the purpose of carrying on the Fishery. 
And Whereas it may be necessary to establish local Regulations to prevent Abuses as 
well as disputes and misunderstanding between the Fishermen resorting to the said 
Beach or Shore, it is Our Will and Pleasure that you, by and with the Advice and 
Consent of Our said Exectitive Council, do frame such Regulations from time to time as 
to you shall appear necessary to answer those salutary purposes, and that you transmit 
the same to Us through one of Our principal Secretaries of State for Our Pleasure 
therein, and Copies thereof to Our Committee of Our Privy Council for Trade and 
Foreign Plantations by the first Opportunity. 

62. And Whereas it is expedient for Our Service that We should from time to time 
be informed of the State of the Trade and Fisheries, as well as of the Population of Our 
said Province of Lower Canada; It is Our Will and Pleasure, that you do transmit to 
Us through one of Our Principal Secretaries of State, and to Our Committee of Our 
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Privy Council for Trade and Foreign Plantations for their Information, yearly and 
every year, a full and particular Account of the State of the Fur and Peltry Trade, The 
Nature and Extent of the several Fisheries carried on by Our Subjects or others, either 
on the Coasts Lakes or Rivers of the said Province, the State of the Cultivation, 
particularly specifying the Quantity of Grain, Hemp, and Flax produced, and of any 
other important Branch of Trade which may in your opinion be undertaken and 
advantageously carried on by Our Subjects; the number of Inhabitants, distinguishing 
them under different heads, of Men, Women, and Children, inserting in such Account 
the number of Persons born, christened, and buried, and any extraordinary Influx or 
Emigration from Our said Province, specifying at the same time the number of Slaves, 
and the number of Our Subjects capable of bearing Armis in the Militia, The Number 
and Tonnage of Shipping and Craft employed upon thé Lakes or Rivers in or contigu- 
ous to the Province of Upper Canada, and of the Number and Tonnage of the Shipping 
entering inwards or clearing outwards from the Ports of Our Province of Lower 
Canada; together with any other Information on these or any other points of the like 
nature which may be proper to be communicated to Us. 

63. And Whereas for some years past, the Governors of some of Our Plantations 
haye seized and appropriated to their own use, the produce of Whales of several kinds 
taken upon those Coasts, upon pretence that Whales and! Royal Fishes, which tends 
greatly to discourage that Branch of Fishery in Our Plantations, and to prevent Persons 
irom settling there—It is therefore Our Will and Pleasure that you do not pretend to 
any Claim nor give any manner of Discouragement to the Fishery of Our Subjects upon 
the Coasts of the Province under your Government, but on the contrary that you give 
all possible Encouragement thereto. ; 

64. And Whereas you will receive from Our Commissioners for executing the 
Office of High Admiral-of Great Britain, and of the Plantations, a Commission con- 
stituting you Vice Admiral of Our said Province of Lower Canada, you are required 
and directed carefully to put in execution the several Powers thereby granted you. 

65. And Whereas We are desirous that Our Subjects in the Plantations should 
have the same Ease in obtaining the Condemnation of Prizes there as in this Kingdom, 
You are to signify Our Will and Pleasure to the Officers of Our Admiralty Court in 
Lower Canada, that they do not presume to demand or exact other Fees than what are 
taken in this Kingdom, which amount to about Ten Pounds for the Condemnation 
of each Prize, according to the List of such Fees. 

66. And there having been great Irregularities in the manner of granting Com- 
missions in the Plantations to private Ships of War, you are to govern yourself when- 
ever there shall be occasion according to the Commissions and Instructions granted in 
this Kingdom; but you are not to grant Commissions of Marque or Reprizal against 
any Prince or State in amity with Us to any Person whatsoever, without Our Special 
Command, and you are to oblige the Commanders of all Ships having private Com- 
missions to wear no other Colours than such as are described in an Order in Council 
ot the 7 January 1730, in relation to Colours to be worn by all Ships of War. . 

67. Whereas Commissions have been granted unto several Persons in Our respec- 
tive Plantations in America for trying Pirates in those parts pursuant to the several 
Acts for the more effectual Suppression of Piracy; and a Commission will be pre- 
pared empowering You as Our Captain General and Governor in Chief of Our 
Province of Lower Canada, with others therein mentioned to proceed accordingly in 
reference to the said Province; Our Will and Pleasure is, that in all matters relat- 
ing to Pirates, you govern yourself according to the Intent of the said Acts. 

68. Whereas it is absolutely necessary that We be exactly informed of the State 
of Defence of all Our Plantations in America, as well in relation to the Stores of 
War that are in each Plantation, as to the Forts and Fortifications there, and what 








1.And” in the text is an error for “are” 
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more may be necessary to be built for the Defence and Security of the same—You are 
from time to time to transmit an Account thereof with relation to Our said Province 
of Lower Canada in the most particular manner, and you are therein to express the 
present State of the Arms, Ammunition, and other Stores of War belonging to the 
said Province either in any Public Magazines or in the hands of private Persons, 
together with a State of all Places either already fortified or that you may judge 
necessary to be fortified for the Security of Our said Province, and you are to transmit 
the said Accounts to Us by one of Our Principal Secretaries of State, and also Dupli- 
cates thereof to Our Master General or Principal Officers of Our Ordnance, which 
Accounts are to express the particulars of Ordnance Carriages, Balls, Powder, and all 
other Sorts of Arms and Ammunition now in Our public Stores, and so from time 
to time of what shall be sent to you or bought with the Public money, and to specify 
the time of the disposal and the occasion thereof, and other like Accounts half yearly 
in the same manner. 

69. And in case of Distress of any other of Our Plantations, you shall upon Appli- 
cation of the respective Governors thereof to you, assist them with what Aid the Con- 
dition and Safety of Our said Province under your Government can spare. 

70. If any thing shall happen which may be of Advantage or Security to Our 
Province under your Government, which is not herein or by your Commission provided 
for; We do hereby allow unto you with the Advice and consent of Our said Executive 
Council, to take order for the present therein, provided nevertheless that what shall 
be done be not repugnant to the said Acts passed in the 148 and in the present year 
of Our Reign, giving unto Us, by one of Our Principal Secretaries of State speedy 
notice thereof, that you may receive Our Ratification if We shall approve the same, 
Provided, always that you do not by colour of any Power or Authority hereby given 
you, commence or declare War without Our knowledge and particular Commands 
therein, except it be for the purpose of preventing or repelling Hostilities, or un- 
avoidable Emergencies wherein the consent of Our Executive Council shall be had, and 
Speedy Notice given thereof to Us by one of Our Principal Secretaries of State. 

71. And Whereas We have by the first Article of these Our Instructions to you, 
directed and appointed that your Chief Residence shall be at Quebec; You are never- 
theless frequently to visit the other parts of Your Government in order to inspect the 
management of all Public Affairs, and thereby the better to take Care that the 
Government be so administered that no disorderly Practice may grow up contrary to 
Our Service and the Welfare of Our Subjects. 

72, And Whereas We are desirous that a proper Provision should be made for the 
Support of Our Government within Our said Province of Lower Canada, We do there- 
fore hereby declare it to be Our Royal Intention that the following annual Salaries 
and Allowances be discharged and paid out of any Revenues arising to Us within the 
same, or out of such monies as shall be granted or appropriated to the Uses and 
Services of Our said Province of Lower Canada, that is to say :1— 


Houthe<Governor: Per, Annum +5 s,ae ee e eeee £2,000 
Lieu*. Governor < aia! Sl Sa a ee 1,500 
Chief Justice, 6 sli eee eee 1,200 
6 Judges of Common Pleas—£500 each.. ........ .. ie 3,000 
Judge of the Admiralty... . 2 oc ae 200 
AtLorneymGeneral : (i +7: Al. ns See ct eee 300 
Clerk ot the: Crown, and Pleas... se eee eee 100 
Two Sherifig:at:£100:each wa... 3: at eee ee 200 
Secretary cemlveeister:, .: ss.) aiouces Leena ae ee 400 





_ A comparison with the list of salaries under the previous establishment, (See Con- 
stitutional Documents, 1759-1791, Shortt and Doughty, 1907, p. 566) will reveal very few 


changes, the chief being due to the creation of an Executive Council and the separati tf 
the Upper Posts from Lower Canada. : oe 
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Seer ee eehanC Ounces SS ig gk be 100 
pybere ROMMUTEMANCAS URN E so me! oc oe. oc ee he 300 
EPO Gnsol a WOOGSEAE nes... kc se ok ene. 200 
Mommacsdly ator ANGIANS joe. cca. le. ee sae es 300 
Rieti catetbe ore ce ns ok ea he ee 100 
Naval Officer.. .. .. SERRE Riva cere sc 100 
Receiver General of the PRevenaee: RISK Shoals oss, cies stole EE 400 
Nine Executive Councillors at £100 each.. .. .. .. .. 900 
eM ECON OVOR A eos ok soca sco eee cneeo kc’ os 200 
French Secretary.. .. 200 
Four Ministers of the Protestant Church, at "£200 Ree ann. 

each.. .. : 800 iv 
One Minister of shes Ones or Racin settled at ‘Sorel: ; 100 
One Schoolmaster.. .. .. : 100 
Allowance to the Person fered - end the 

Romish Church. . 200 


Pensions to the Officers a a Serbs of Cinaden eiilovad® 
in the last War and discharged without any Allow- 
ance, as follows, viz*.:— 


To M*. Rigauville Commandant of the said Corps.. .. .. 200 
Piveccsaptans at £100. €achse os cit on ae as ot os 500 
Meme aOmteHants “REED. th 2. ce tcae hw ace oh 6 hee 500 
Commandant of the Savages... .. .. .. .. .. .. oe. 100 
Weraneual, Contingent. lxnenses-. vs o. 1. ise wes eos 1,000 


73. And Whereas We have made sufficient Provision for the support of Our 
Lieutenant Governor of Our said Province of Lower Canada for the time being by the 
Allowance inserted in the foregoing Estimate; It is Our Will and Pleasure, when it 
shall happen that you shall be absent from Our said Province that no part of the 
Salary or any Perquisites and Emoluments which are due unto You shall during 
the time of your Absence be claimed by or paid and satisfied to such Lieutenant 
Governor: And it is Our further Will and Pleasure, that, if Our Lieutenant Gover- 
nor of Our said Province of Lower Canada should happen to die during such Your 
Absence, and the administration of the Government thereby, or otherwise devolve 
on the President or Eldest Member of Our Executive Council, or on such other 
executive Councillor as by virtue of Our commission in that behalf shall be appointed 
by you under the Great Seal of Our said Province, to the Administration of the 
Government thereof, such President or Councillor shall during his continuing in 
the Chief Command, receive the Salary or Allowance hereby provided for Our Lieu- 
tenant Governor, and no other Allowance, Perquisite, or Emolument whatever. 

74, And Whereas great Prejudice may happen to Our Service, and to the Security 
of Our said Province by the Absence of you Our Governor in Chief, or Our Lieu- 
tenant Governor for the time being, you shall not upon any pretence whatsoever 
come to Europe without having first obtained leave for so doing from Us under Our 
Sign Manual and Signet, or by Our Order in Our Privy Council. 

45. And Whereas We have thought fit by Our Commission to direct that, in case 
of Your Death or Absence from Our said Province, and in case there be at that time 
no Person commissionated or appointed by Us to be Our Lieutenant Governor, the 
eldest Executive Councillor who shall be at the time of your Death or Absence 
residing within Our said Province of Lower Canada, subject to such other Nomina- 
tion and appointment by you under the Great Seal of Our said Province as in Our 
said Commission is in that behalf mentioned shall take upon him the Administration 
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of the Government, and execute Our said Commission and Instructions, and the Several 
Powers and Authorities therein contained in the manner therein directed’—It is 
nevertheless Our express Will and Pleasure, that in such case the said President shall 
forbear to assent to any Acts but what are immediately necessary for the Welfare 
of Our said Province without Our particular order for that Purpose, and that he 
shall not take upon him to dissolve the Assembly then in being, nor to remove or 
suspend any of the Members of Our said Executive Council, nor any Judges, 
Justices of the Peace or other Officers Civil or Military without the Advice and 
Consent of the majority of the said Executive Council; and the said President is by 
the first opportunity to transmit to Us by one of Our Principal Secretaries of State, 
the reasons for such Alterations signed by him and Our Council—And Our Will 
and Pleasure is, that the above Instructions with respect to such President shall 
also be equally observed by and binding upon such other Executive Councillor as 

may be nominated and appointed by you under the Great Seal of Our said Province 
by virtue of Our said Commission in that behalf. 

"6, And Whereas by Our different Commissions We have appointed you to be Our 
Governor and Commander in chief of Our Province of Upper Canada, Lower Canada, 
and of Our Province of Nova Scotia, including the Islands of S*. John and Cape 
Breton, as well as of Our Province of New Brunswick, and it is Our Intention that 
the Lieutenant Governors commanding in the said Provinces of Nova Scotia and 
New Brunswick, and Upper Canada should have and enjoy the full Salaries, Per- 
auisites, and Emoluments granted to them and arising from the respective Govern- 
ments in as full and ample a manner as if the said Governments were under distinct 
Governors in Chief; it is therefore Our Will and Pleasure that you shall not at any 
time or times when you shall be resident and commanding in chief in either of Our 
said Provinces of Upper Canada, Nova Scotia, and New Brunswick have or receive 
any part of the said Salaries, Perquisites or Emoluments, but that the same_shall 
continue to be paid and satisfied to the Lieutenant Governors of the said Provinces ~ 
respectively in like manner as they usually are during your Absence therefrom. 

77. And you are upon all occasions to send to Us by one of Our Principal 
Secretaries of State a particular Account of all your Proceedings and of the Condi- 
tion of Affairs within Your Government. 


Endorsed: Instructions for the Right Honourable 
Lord Dorchester, Governor of Lower Canada. 


Dated 16th September, 1791. 
[ieS.] 


1. See page 12. 
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INSTRUCTIONS TO LORD DORCHESTER AS GOVERNOR OF UPPER 
CANADA! 
[L.S.] 


GEORGE R. 


Iystructions to Our Right Trusty and Well beloved Guy Lord Dorches- 
ter, Knight of the Most Honorable Order of the Bath, Our Captain 
General and Governor in Chief, in and over Our Province of Upper 
Canada. Given at Our Court at St. James’s the Sixteenth day of 
September 1791, In the Thirty First of Our Reign. 


0.0. Instructions, Quebec, 
1786-1791 


1. With these Our Instructions You will receive Our Commission? under Our 
Great Seal of Great Britain, constituting You Our Captain General and Governor in 
Chief in and over Our Provinces of Upper Canada and Lower Canada bounded as in 
Our said Commission is particularly expressed. In the execution therefore of so 
much of the Office and Trust We have reposed in You as relates to Our Province of 
Upper Canada, You are to take upon you the Administration of the Government of 
the said Province, and to do and execute all things belonging to Your Command, 
according to the several Powers and Authorities of Our said Commission under Our 
Great Seal of Great Britain, and of the Act passed in the present Year of Our 
Reign therein recited, and of these Our Instructions to you and according to such 
further Powers and Instructions as you shall at any time hereafter receive under 
Our Signet and Sign Manual, or by Our Order in Our Privy Council. 

2. And You are, with all due Solemnity, before the Members of Our Executive 
Council, to cause Our said Commission to be read and published, which being done, 
You shall then take, and also administer to each of the Members of Our said Executive 
Council, the Oaths mentioned in an Act passed in the first Year of His late Majesty 
King George the First, intituled, “ An Act for the further Security of His Majesty’s 
“Person, and Government, and the Succession of the Crown in the Heirs of the late 
“Princess Sophia, being Protestants and for extinguishing the hopes of the pretended 
“Prince of Wales, and his open and secret Abettors;” as altered and explained by 
an Act passed in the Sixth Year of Our Reign, intituled, “An Act for altering the 
“Oath of Abjuration and the Assurance, and for amending so much of an Act of 
“the Seventh Year of Her late Majesty Queen Anne, intituled “An Act for the 
“Improvement of the Union of the two Kingdoms, as after the time therein limited 
“requires the delivery of certain Lists therein mentioned to Persons indicted for 
“Tigh Treason or Misprision of Treason;” and also make and subscribe and cause 
the Members of the said Executive Council to make and subscribe the Declaration 
mentioned in an Act of Parliament made in the Twenty fifth Year of the Reign of 
King Charles the Second, intituled, “An Act for preventing the Dangers which may 
“happen from Popish Recusants,’ and You and every of them are likewise to take 
an Oath for the due execution of Your and Their Places and Trusts, with regard to 
your and their equal and impartial administration of Justice, and You are also to 
take the Oath required by an Act passed in the Seventh and Highth Years of the 





A t in the Canadian Archives, M. 232, p. 1. | 

: rThese Hebe aces are very similar to the Instructions for Lower Canada. They 
have likewise been printed in the Report of the Canadian Archives for 1905, Vol. 1. In order 
to avoid confusion in future references to them they are here printed in full. 

2. See page 5. 
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Reign of King William the Third, to be taken by Governors of Plantations, to do 
their utmost that the Laws relating to the Plantations be duly observed. 

3. You shall also administer or cause to be administered the Oaths appointed in 
the aforesaid recited Acts to all Persons, except as hereafter mentioned, that shall be 
appointed to hold or exercise any Office, Place of Trust or Profit, in Our said Proy- 
ince, previous to their entering on the execution of the Duties of such Office, and 
you shall also cause them to make and subscribe the Declaration mentioned in the 
aforesaid Act of the Twenty fifth year of the Reign of King Charles the Second. 
But in cases where any such Office, Place of Trust, or Profit within Our said Province 
of Upper Canada shall be conferred on any of Our Subjects who may profess the 
Religion of the Church of Rome, You shall, as often as any such Person shall or may 
be admitted into any such Office, Place of Trust or Profit, administer, or cause to be 
administered to him, the Oath prescribed in and by an Act of Parliament passed in 
the 14 year of Our Reign, intituled, “ An Act for making more effectual provision 
“for the Province of Quebec, in North America;” and also the usual Oath for the 
execution of such Office, Place of Trust or Profit, in lieu of all other Tests and Oaths 
whatsoever. 

4, Whereas We have thought fit that there should be an Executive Council for 
assisting you, or Our Lieutenant Governor, or Person administering the Government 
of Our said Province of Upper Canada for the time being, We do hereby by these 
Presents, nominate and appoint the undermentioned Persons to be of the Executive 
Council of Our said Province, viz‘. William Osgoode,’ William Robertson,? Alex- 
ander Grant,® and Peter Russell* Esquires. And Whereas by an Ordimance® passed 
in the Province of Quebec, the Governor and Council of the said Province were con- 
stituted a Court of Civil Jurisdiction for hearing and determining Appeals in cer- 
tain Cases therein specified; And whereas by an Act passed in the present Year of 
Our Reign, it is declared that the Governor, Lieutenant Governor, or Person admin- 
istering the Government of the said Province, together with such Executive Council 
shall be a Court of Civil Jurisdiction, within Our said Province for hearing and 


1. William Osgoode was born in England in 1754. He was called to the bar in 1779 and 
on the division of the Province of Quebec was selected as the first Chief Justice of the new 
Province of Upper Canada. At the same time he was made ’a member of the Executive and 
Legislative Councils and was subsequently appointed first speaker of the Legislative Council. 

‘In 1794 he succeeded to the position of Chief Justice of Lower Canada rendered vacant by the 
death of William Smith. As a member of the Executive Council-of Lower Canada he came 
into conflict with Lord Dorchester, Prescott and Milnes and as a result his resignation was 
submitted to the Duke of Portland in 1800. He returned to Britain in the summer of 1801 
though his resignation did not take effect until May of the following year. He died February 
17, 1824. : 

2. Concerning Robertson, Simcoe, writing to Dundas, August 12, 1791, says “He is now 
in London, [ have some slight acquaintance with him, and he seems to be a person of very 
good mann-rs and geod sense. He is a merchent and was adverse to the opposition which 
the merchants made to the Division of the Provinces. He resides at Detroit.” Q. 278, p. 
298. In November, 1792 Simcoe reports having received Robertson’s resignation from both. 
the Executive and Legislative Councils. Q 279, p. 8 

3. Alexander Grant was descended from a prominent family of Invernesshire, Scotland. 
He was born in 1725 and in his early years served in both the army and navy. In 1759 he 
was with Amherst in the movements about Lake Champlain and was later transferred to the 
command of the fleet on the Lakes between Niagara and Mackinaw. He held this position at- 
the time of the creation of the Province of Upper Canada. On the death of Lieutenant- 
Governor Hunter in August, 1805, Grant became President of the Council and administered 
the government of the Province until the arrival of Lieutenant-Governor Gore in August 
1806. He died in 1813. 2 ee 

4. Peter Russell, of the family of Russell of Bedford, was born in Cork, Ireland, and 
educated at Cambridge. He entered the army and in 1778 was given a Commission as Captain 
in the 64th Regiment of Infantry. He served in the expedition against Savannah and 
Charleston in 1779-1780. When the civil establishment of the new province of Upper Canada 
was being formed he was very highly recommended by Simcoe and was appointed to the 
Executive and Legislative Councils. Later he was made Receiver General of the Province. 
On Simcoe’s retirement in 1796 he administered the government of the Province as President 
of the Council. He died September 30, 1808. 

5. See Constitutional Documents, 1739-1791, Shortt and Doughty, 1907, p. 464. 
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determining Appeals within the same, in the like cases, and in the like manner and 
form, and subject to such Appeal therefrom, as such Appeals might have been before 
the passing of the above recited Act, heard and determined by the Governor and 
Council of Quebec.t In order therefore to carry the said Act into execution, Our 


Will and Pleasure is, that you do in all Civil Causes, on application being made to 
_ you, for that purpose, permit and allow Appeals from any of the Courts of Common 


Law in Our said Province, unto you and the Executive Council of the said Provinee 
of Upper Canada, in manner prescribed by the abovementioned Act, and you are for 
that purpose to issue a Writ, as nearly in the accustomed manner before the passing 
of the abovementioned Act, in respect of such Appeals, as the Case will admit, return- 
able before yourself and the Executive Council of the said Province, who are to pro- 
ceed to hear and determine such Appeal, wherein such of the said Executive Council, 
as shall be at that time, Judges of the Court from whence such Appeal shall be made 
to you Our Captain General and to Our said Executive Council as aforesaid, shall 
not be admitted to vote upon the said Appeal, but they may nevertheless be present 
at the hearing thereof, to give the reasons of the Judgement given by them, in the 
Causes wherein such Appeal shall be made, provided nevertheless, that in all such 
Appeals, the Sum or Value appealed for, do exceed the Sum of Three hundred Pounds 
Sterling, and that Security be first duly given by the Appellant to answer such Charges. 
as shall be awarded in case the first Sentence be affirmed, and if either Party shall 


not rest satisfied with the Judgement of you and such Executive Council as aforesaid, 


Our Will and Pleasure is, that they may then Appeal unto Us, in Our Privy Council 
provided the Sum of Value so appealed for unto Us, do exceed Five Hundred Pounds 
Sterling, and that such Appeal be made within Fourteen days after Sentence and 
good Security be given by the Appellant, that he will effectually prosecute the same 
and answer the Condemnation, as also pay such Costs and Damages as shall be — 
awarded by Us, in case the Sentence of You and the Executive Council be affirmed; 
Provided nevertheless, where the matter in question relates to the taking, or demand- 
ing any Duty payable to Us, or to any Fee of Office, or Annual Rents, or other such 
like matters or thing where the Rights in future may be bound, in all such Cases you 
and the said Executive Council are to admit an Appeal to Us in Our Privy Council, 
though the immediate Sum or Value appealed for be of a less value; and it is Our 
further Will and Pleasure, that in all cases, where by your Instructions, you are to 
admit Appeals unto Us-in Our Privy Council, execution shall be suspended until the 
final determination of such Appeal, unless good and sufficient Security be given by 
the Appellee, to make ample restitution of all that the Appellant shall have lost by 
nieans of such Decree or Judgement, in case upon the determination of such Appeal, 
such Decree or Judgement should be reversed and restitution ordered to the Appellant. 
You and Our Executive Council are also to permit Appeals unto Us, in Our Privy 
Council, in all Cases of Fines imposed for Misdemeanors, provided the Fines so 
imposed amount to, or exceed the Sum of One Hundred Pounds Sterling, the Appel- 
lant first giving good Security, that he will effectually prosecute the same, and 


- answer the Condemnation, if the Sentence, by which such Fine was imposed in Your 


“EV ty 


Government shall be confirmed. 

5. And that We may be always informed of the Names and Characters of Per- 
sons fit to supply the Vacancies, which may happen in Our said Executive Council, 
You are in case of any Vacancy in the said Council, to transmit to Us, by one of 
Our principal Secretaries of State, the Names and Characters of such three Persons, 
Inhabitants of Our said Province of Upper Canada, whom you shall esteem the best 
qualified for fulfilling the Trust of such Executive Councillor. 

_ @. And in the choice and selection of such Persons proposed to fill such Vacaney 
in Our said Executive. Council, as also of the Chief Officers, Judges, Assistants, 


1. See Article XXXIV of the Constitutional Act. _ 
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Justices of the Peace, and other Officers of Justice, you are always to take care that 
they may be Men of good Life, well affected to Our Government, and of Abilities 
suitable to their Employments. 

4%, And whereas We are sensible that effectual Care ought to be taken to oblige 
the Members of Our Executive Council to a due attendance, It is Our Will and Plea- 
sure, in order to prevent the many inconveniences, which may happen for want of a 
Quorum of the Council to transact Business as occasion may require, that if any of 
the Members of Our said Executive Council, residing in Our said Province shall 
hereafter wilfully absent themselves from the Province and continue absent above 
the space of Six (Months together without leave from you first obtained under Your 
hand and Seal, or shall remain absent for the Space of One year without Our Leave 
given them, under Our Royal Signature, their Places in the said Executive Council 
shall immediately thereupon become void. And We do hereby will and require you, 
that this Our Royal Pleasure be signified to the several Members of Our said Execu- 
tive Council, and that it be entered in the Council Books of the said Province as a 
standing Rule. 

8. And to the end that Our said Executive Council may be assisting to You in 
all Affairs relating to Our Service, You are to communicate to them, such and so 
many of these Our Instructions, wherein their Advice is mentioned to be requisite; 
and likewise all such others from time to time, as you shall find convenient for Our 
Service to be imparted to them. 

9. You are also to permit the Members of Our said Executive Council to have 
and enjoy Freedom of Debate and Vote in all Affairs of Public concern, which may 
be debated in the said Executive Council. 

10. And whereas We have thought fit to declare by Our Order in Council bear- 
ing date, the 248 day of August last,’ that the Division of Our Province of Quebec 
shall commence on the day of December next, and that from thenceforth the 
Lands and Territories therein described, shall be two separate Provinces, and be 
called the Province cf Upper Canada, and the Province of Lower Canada; You are 
as soon as may be after such division shall take place to summon, by an Instrument 
under the Great Seal of Our Province of Upper Canada, to the Legislative Council 
of that Province, the following Persons, whom We hereby authorize and direct You, 
ro to summon to Our said Legislative Council of Upper Canada, vizt. William 
Osgoode, Richard Duncan, William Robertson, Robert Hamilton, Richard Cartwright 
Junior, John Munro, Alexander Grant and Peter Russell Esquires. 

11. And whereas by the aforesaid recited Act passed in the present year of Our 
Reign, it is provided that the Seats of the Members of Our Legislative Council shall 
become vacant in certain Cases mentioned in the said Act,? It is Our Will and Plea- 
sure, that if any Member of Our said Legislative Council shall at any time leave Our 
said Province and reside out of the same, You shall report the same to Us, by the 
first opportunity, through One of Our Principat Secretaries of State; And you are 
also in like manner to report whether such Member of the said Council is absent by 
your permission, or by the permission of Our Lieutenant Governor, or Commander 
in Chief of the said Province for the time being; And you are also in like manner 
to report if it shall come to your knowledge, that any such Member shall at any time, 
take, or have taken any Oath of Allegiance, or Obedience to any Foreign Prince or 
Power, or shall be attainted for Treason, in any Court of Law within any of Our 
Dominions, that We may take measures thereupon, as We shall think fit: And you 
are to take especial Care, that the several Provisions of the said Act, respecting the 
several Cases in which Persons may, or may not be entitled to receive Writs of Sum- 








J. See page 
2. See Deas VIII of the Constitutional Act. 
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mons to the said Legislative Council, or to hold their Places therein, shall be duly 
executed. ; 

12. And for the execution of so much of the Powers vested in you, by Our said 
Commission, and by Virtue of the said Act, as relates to the declaring that you assent 
in Our Name to Bills passed by the Legislative Council and House of Assembly, or 
that you withhold Our Assent therefrom, or that you reserve such Bills for the signi- 
fication of Our Royal Pleasure thereon, It is Our Will and Pleasure, that you do 
carefully observe the following Rules, Directions and Instructions, vizt 

That the Style of enacting all the said Laws, Statutes and Ordinances shall be by 
Us, Our Heirs or Successors by and with the Advice and Consent of the Legislative 
Council and Assembly of Our Province of Upper Canada constituted and assembled 
by Virtue of and under the Authority of an Act passed in the Parliament of Great 
Britain, intituled, “An Act to repeal certain parts of an Act passed in the Fourteenth 
“year of His Majesty’s Reign, intituled, “An Act for making more effectual Provi- 
“sion for the Government of the Province of Quebec in North America;” and to 
“make further provision for the Government of the said Province;” and that no Bill 
in any other form shall be assented to by you, in Our Name. 

That each different matter be provided for by a different Law, without includ- 
ing in one and the same Act such things as have no proper relation to each other. 

That no Clause be inserted in any Act or Ordinance which shall be foreign to 
et the Title of it imports, and that no perpetual Clause be part of any temporary 

aw. 

That no Law or Ordinance whatever be suspended, altered, continued, revived or 
repealed by general Words, but that the Title and Date of such Law or Ordinance be 
particularly mentioned in the enacting Part. 

That in case any Law or Ordinance respecting private property shall be passed 
without a saving of the Right of Us, Our Heirs and Successors and of all Persons, 
or Bodies Politic or Corporate, except such as are mentioned in the said Law or 
Ordinance, You shall declare that you withhold Our Assent from the same; and if 
any such Law or Ordinance, shall be passed without such saving, You shall in every 
such case declare that You reserve the same for the signification of Our Royal Plea- 
sure thereon. 

That in all Laws, or Ordinances for levying Money, or imposing Fines, Forfei- 
tures, or Penalties, express mention be made, that the same is granted or reserved 
to Us, Our Heirs and Successors for the Public Uses of the said Province, and the 
support of the Government thereof, as by the said Law shall be directed, and that a 
Clause be inserted, declaring that the due application of such Money, pursuant to the 
directicns of such Law, shall be accounted for unto Us through our Commissioners 
of Our Treasury for the time being in such manner and form as We shall direct. 

13. And Whereas We have by Our said Commission given You full Power and 
Authority subject as therein is specified, and to these Our Instructions in that behalf, 
to issue Writs of Summons and Election, and to call together the Legislative Council 
and Assembly of Our said Province of Upper Canada; and for the purpose of elect- 
ing the Members of the Assembly of Our said Province of Upper Canada, have also 
given you full Power and Authority to issue a Proclamation dividing Our said Prov- 
ince of Upper Canada into Districts or Counties, or Circles and Towns, or Town- 
ships, and declaring and appointing the number of Representatives to be chosen by 
each of such Districts or Counties, or Circles and Towns or Townships; now, Our 
Will and Pleasure is, that you shall issue such Proclamation, as soon as may be, 
allowing nevertheless a reasonable time between the issuing thereof, and the time of 
issuing the Writs of Summons and Election above mentioned.t 





1. For the Proclamation, see page 77. 
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14, That all Laws assented to by You in Our Name, or reserved for the signifi- 
cation of Our Pleasure thereon, shall when transmitted by You, be fairly abstracted 
in the Margins and accompanied with very full and particular Observations upon 
each of them, that is to say, whether the same is introductory to a new Law, declar- 
atory of a former Law, or does repeal a Law then before in being; And You are 
also to transmit in the fullest manner, the Reasons and Occasion for proposing such 
Laws, together with fair Copies of the Journals and Minutes of the Proceedings of 
the said Legislative Council and Assembly, which you are to require from the Clerks, 
or other proper Officers in that behalf, of the said Legislative Council and Assembly. 

15. And whereas in the said Act, it is provided that in certain cases, Acts 
passed by the Legislative Council and Assembly of the Province, shall previous to 
any signification of Our Assent thereto, be laid before both Houses of Our Parlia- 
ment of Great Britain;} And whereas it is also provided in the said Act, that in 
certain cases, Provision may be made by Acts of the Legislative Council and 
Assembly of the Province, assented to by Us, Our Heirs, or Successors, (thereby 
reserving the power of giving such Assent to Us, Our Heirs or Successors only) You 
are to take especial care that in every such Case, You are to declare that You reserve 
such Bills for the signification of Our Pleasure thereon; And you will likewise 
reserve for such signification every other Bill, which you shall consider to be of an 
extraordinary or unusual Nature, or requiring Our special consideration and decision 
thereupon, particularly such as may affect the property, credit or dealings of such of 
Our Subjects as are not usually resident within the said Province or whereby Duties 
shall be laid upon British or Irish Shipping or upon the product or Manufactures of 
Great Britain or Ireland. 

16. And whereas Laws have formerly been enacted in several of our Plantations 
in America, for so short a time, that Our Royal Assent “or Refusal thereof could not 
be had before the time for which such Laws were enacted did expire, you shall not 
assent in Our Name to any Law that shall be enacted for a less time than Two years, 
except in Cases of imminent necessity, or immediate temporary expediency; and 
you shall not declare Our Assent to any Law containing Provisions which shall have 
been disallowed by Us, without express leave for that purpose first obtained from Us, 
upon a full representation by you to be made to Us thro’ one of Our Principal Seere- 
taries of State, of the reasons and necessity for passing such Law. 

17. Whereas We have thought fit by Our Orders in our Privy Council to disallow 
certain Laws passed in some of our Colonies and Plantations in Ameriea for con- 
firming’ the privileges of Naturalization on Persons being Aliens & for divorcing 
Persons who have been legally joined together in Holy Marriage, And whereas Acts 
have been passed in others of Our said Colonies to enable Persons who are our liege 
Subjects by Birth or Naturalization to hold and Inherit Lands Tenements & Real 
Estates, altho’ such Lands, Tenements & Real Estates had been originally granted to, 
or purchased by Aliens antecedent to Natyralization. It is Our Will and Pleasure, 
that you do not upon any pretence whatsoever give your Assent to any Bill or Bills 
that may hereafter be passed by the Legislative Council and Assembly of the Prov- 
ince under your Government for the Naturalization of Aliens, nor for the divorce of 
Persons joined together in Holy Marriage, nor for establishing a Title in any Persons, 
to Lands Tenements and-Real Estates in our said Province originally granted to, 
or purchased by Aliens antecedent to Naturalization. 

18. You are to give Warrants under your hand, for the issuing of Public Monies 
for all public Services, and We do particularly require you to take care that regular 
Accounts of all Receipts and Payments of Public Monies be duly kept, that the same 





1. Article XLII of the Constitutional Act provided for the reservation of all acts touch- 
ing the religious establishment of the province. (See Constitutional Documents, 1759-1791, 
Shortt and Doughty, 1907, page 705.) : 

2, A marginal note suggests the reading “conferring.” 
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from time to time be audited by our executive Council, and that Copies thereof 
attested by you be transmitted every half year or oftener if there should be occasion 
to our Commissioners of Our Treasury, or to our High Treasurer for the time being. 
and Duplicates thereof by the next conveyance, in which Accounts shall be Boeeaed 
every particular Sum raised or disposed of, to the end that We may take such 
Measures as We may deem necessary for the examination of the said Accounts, and 
that We may be satisfied of the right and due application of the Revenues of our 
said Province of Upper Canada, and with the probability of the increase or diminu- 
tion of it under every head and article thereof. 

19. Whereas by an Act of Our Parliament of Great Britain passed in the fourth 
yar of our Reign intituled “An Act to prevent Paper Bills of Credit, hereafter to 
; be issued in any of His Majesty’s Colonies or Plantations in America, from being 
“declared to be a legal tender in Payments of Money, & to prevent the legal Tender 
“of such Bills as are now subsisting, from being prolonged beyond the periods 
“limited for calling in and sinking the same” it is Enacted that no Paper Bill or 
Bills of Credit should be created or issued by any Act, Order Resolution or Vote of 
Assembly in any of Our Colonies or Plantations in America to be a legal tender in 
payment, and that any such Act, Order, Resolution or Vote for creating or issuing 
such Paper Bill or Bills of Credit, or for prolonging the legal tender of any such 


~ then subsisting and current in any of the said Colonies or Plantations, should be 


null and Void. And Whereas by another Act of Our said Parliament, passed in the 
thirteenth year of our Reign intituled “An Act to explain and amend the above 
“yecited Act passed in the fourth year of Our Reign as aforesaid” it is enacted that 
any Certificates, Notes Bills or Debentures, which shall or may be voluntarily 
accepted by the Creditors of the Public within any of the Colonies in America as a 
Security for the Payment of what is due and owing to the said Public Creditors 
may be made and enacted by the general Assemblies of the said Colonies respectively 
to be a tender to the Public Treasurers in the said Colonies for the discharge of any 
duties, Taxes or other Debts whatever due to & payable at or in the said Public 
Treasuries of the said’ Colonies, in virtue of Laws passed within the same, and in no 
other case whatsoever; It is Our Will and Pleasure, that you do in all things con- 
form yourself to the provisions of the said Recited Acts, both with respect to the not 
assenting to any Bills which may be presented to you for the purpose of issuing or 
ereating Paper Bills or Bills of Credit, to be a legal tender in payment, & the assent- 
ing to any Bills by which Certificates, Notes or Debentures, which may be volun- 
tarily accepted in payment, by the public Creditors shall be made a legal Tender to 
the Treasury for Taxes duties & other Payments to the public Treasury. 

20. You shall not remit any Fines or forfeitures whatsoever above the Sum of 
Ten pounds, nor dispose of any Forfeitures whatsoever, until upon signifying unto 
the Commissioners of our Treasury, or our High Treasurer for the time being, the 
nature of the Offence and the occasion of such Fines and Forfeitures with the par- 
ticular Sums or value thereof (which you are to do with all speed) you shall have 
received our Directions thereon, And you may in the mean time suspend the pay- 
ment of the said Fines & forfeitures. = 

21. And you are on every occasion to transmit to Us thro’ one of our Principal 
Secretaries of State with all convenient speed, a particular Account of all new Estab- 
lishments of Jurisdictions, Courts, Offices & Officers, Powers and Authorities, Fees 
& privileges granted and settled within Our said Province of Upper Canada, as like- 
wise an account of all the Expenses (if any) attending the Establishment of the said 
Courts and Offices. 

22. It is our further Will and Pleasure that all Commissions be granted by you 
te any Person or Persons, to be Judge, Justice of the Peace, or other necessary 
Offices be granted during Pleasure only. 
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23. You are not to suspend any of the Members of Our said executive Council, 
or to suspend or displace any of the Judges, Justices, Sheriffs, or other Officers or 
Ministers within our said Province of Upper Canada, without good & sufficient cause, 
and in case of such Suspension or Removal you are forthwith to transmit your 
reasons for the same to one of our Principal Secretaries of State. 

24. And whereas frequent Complaints have been made of great delays and undue 
proceedings in the Courts of Justice in several of our Plantations whereby many of 
Our good Subjects have very much suffered, and it being of the greatest importance 
to Our Service and to the Welfare of cur Plantations that Justice be everywhere 
speedily & duly administered, and that all disorders, delays & other undue practices 
in the administration thereof be effectually prevented, We do particularly require 
you to take especial Care that in all Courts where you are authorized to preside, 
Justice be impartially administered, and that in all other Courts established within 
Our said Province, all Judges and other Persons therein concerned do likewise per- 
form their several Duties without delay or partiality. 

25. You are to take care that no Court of Judicature be adjourned but upon 
good grounds, as also that no Orders of any Court of Judicature be entered or 
allowed which shall not be first read and approved of by the Justices in open Court, 
which Rule you are in like manner to see observed with relation to all proceedings of 
Our Executive Council of Upper Canada, and that all Orders there made be first 
read and approved in such Council before they are entered upon the Council Books. 

26. You are to take care that all Writs within Our said Province of Upper 
Canada be issued in Our Name. 

27. You shall take care with the Advice & Assistance of our executive Council 
that such Prisons as may at any time be necessary, be erected, and that the same or 
any other already erected be kept in such a Condition as may effectually secure the 
Prisoners which now are or may hereafter be confined therein. 

28. You shall not suffer any Person to execute more Offices than one by Deputy. 

29. You shall not by colour of any Power, or Authority hereby or otherwise 
granted or mentioned to be granted unto you, take upon you to give, grant, or dis- 
pose of any Place or Office within Our said Province, which now is, or shall be 
granted under the great Seal of this Kingdom, or to which any Person is or shall be 
appointed by Warrant under Our Signet and Sign Manual, any further than that 
you may, upon the vacancy of any such Office or Place, or upon the suspension of 
any such Officer by you as aforesaid, put in any fit Person to officiate in the interval, 
’tilk you shall have represented the matter unto Us, through one of our Principal 
Secretaries of State which you are to do by the first opportunity, and till the said 
Office or place is disposed of by Us Our Heirs or Successors under the Great Seal 
of this Kingdom, or until some person shall be appointed thereunto under Our Signet 
and Sign Manual or until Our further directions be given therein; and it is Our 
express Will and Pleasure, that you do give reasonable support unto the Patent 
Officers in the enjoyment of their legal and established Fees, Rights, Privileges & 
Emoluments, according to the true intent and meaning of their respective Patents. 

30. And Whereas several complaints have been made by the Officers of Our Cus- 
toms in Our Plantations in America, that they have frequently been obliged to serve 
on Juries, and personally to appear in Arms, whenever the Militia is drawn out, and 
thereby are much hindred in the execution of their employments, Our Will and 
Pleasure is that you take effectual care, and give the necessary directions that the 
eeveral officers of our Customs be excused and exempted from serving on any Juries, 
cy personally appearing in Arms in the Militia, unless in Cases of absolute necessity, 
or serving any Parochial Offices which may hinder them in the Execution of their 
Duties. . 

31. And Whereas nothing can more effectually tend to the speedy settling of our 
said Province of Upper Canada, the Security of the Property of Our Subjects and 
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the advancement of our Revenue, than the disposal of such Lands as are our Pro- 
perty upon reasonable terms, and the establishing of a Regular and proper method 
of proceeding with respect to the passing of Grants of such Lands. It is therefore 
Our Will and Pleasure that all and every Person and Persons who shall apply for any 
Grant or Grants of Land, shall, previous to their obtaining the same, make it appear 
that they are in a condition to cultivate and improve the same, and in case you shall 
upon a consideration of the circumstances of the Person or Persons applying for such 
Grants, think it advisable to pass the same, you are in such Case, to cause a Warrant 
to be drawn up, directed to the Surveyor General, or other Officers, impowering him 
or them to make a faithful and exact Survey of the Lands so petitioned for and to 
return the said Warrant within six Months at farthest from the date thereof, with a 
Plot or Description of the Lands so surveyed thereunto annexed, and when the War- 
rant shall be so returned by the said Surveyor, or other proper Officer, the Grant shall 
be made out in due form, and the Terms and Conditions required by these Our Instruc- 
tions be particularly and expressly mentioned therein. And it is Our Will and 
Pleasure, that the said Grants shall be registered within Six Months from the date 
thereof in the Register’s Office, and a Docket thereof be also entered in Our Auditors 
Office, Copies of all which Entries shall be returned regularly by the proper Officer, 
to Our Commissioners of our Treasury. 

32. And for the further encouragement of our Subjects, It is our Will and 
Pleasure that the Lands to be granted by you as aforesaid shall be laid out in Town- 
ships, and that each Inland Township shall as nearly as circumstances shall admit 
consist of Ten Miles Square and such as shall be situated upon a Navigable River or 
Water shall have a front of Nine Miles, and be twelve Miles in depth, and shall be 
subdivided in such manner as may be found most advisable for the Accommodation 
of the Settlers and for making the several reservations for Public Uses and particu- 
larly for the support of the Protestant Clergy agreeably to the above recited Act 
passed in the present year of Our Reign.? ; 

83. And Whereas great inconveniences have heretofore arisen in many of the 
Colonies in America from the granting excessive quantities of Land to particular — 
Persons who have never cultivated or settled the same & have thereby prevented 
cihers more industrious from improving such Lands; In order therefore to prevent the 
like inconveniences in the future it is Our Will and Pleasure that you observe the fol-. 
lowing directions and Regulations in all Grants to be made by you as aforesaid viz': 

That no Town Lot shall be granted to any one Person being Master or Mistzess 
of a Family in any Township to be laid out as aforesaid which shall contain more 
than One Acre of Land. 

That no Park Lot shall be granted to any one Person being Master or Mistress 
of a Family in any Township so to be laid out which shall contain more than Twenty 
four Acres. 

That no Farm Lot shall be granted to any one Person being Master or Mistress 
of a Family in any Township so to be laid out which shall contain more than 200 
Acres. 

Tt is Our Will and Pleasure, and you are hereby allowed and permitted to grant 
unto every such Person or Persons such further quantity of Land as they may 
desire, not exceeding one thousand Acres over and above what may have heretofore 
been granted to them, and in all grants of Land to be made by you as aforesaid you are 
to take care that due regard be had to the quality and comparative value of the dif- 
ferent parts of Land comprized within any Township so that each Grantee may have 
as nearly as may be a proportionable quantity of Lands of such different quality and 
comparative value, as likewise that the breadth of each Tract of Land to be hereafter 
granted be one third of the length of such Tract, and that the length of such Tract 
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do not extend along the Banks of any River, but into the main Land, that thereby 
the said Grantees may have each a convenient share of what accommodation the said 
River may afford for Navigation or otherwise. 

34. And as a further encouragement to Our Subjects who shall become Settlers 
as aforesaid, It is Our Will and Pleasure that the said Townships & the respective 
allotments within the same together with the Lands to be reserved as aforesaid shall 
be run and laid out by Our Surveyor General of Lands for the said Province, or some 
-skilful Person authorized by him for that purpose, which Surveys together with the 
Warrants & Grants for the respective Allotments shall be made out for and delivered 
to the several Grantees free of any Expense or fees whatsoever, other than such as 
may be payable to the different Officers according to the Table of Fees to be estab- 
lished upon Grants of Land made in the said Province. 

35. And in order to prevent any Persons disaffected to Us and Our Government 
from becoming Settlers in Our said. Province of Upper Canada. It is Our Will and 
Pleasure that no Warrants for Surveying Lands be granted by you, or the Lieuten- 
ant Governor or Person administering the Government for the time being unless the 
Person or Persons applying for the same do at the time of making such application 
besides taking the usual Oaths directed by Law also make and subscribe the follow- 
_ing Declaration in your or his presence, or in the presence of such Person or Persons 
as shall by you or him be appointed for that purpose.—viz: “I: A. B. do promise and 
“declare that I will maintain and defend to the utmost of my power the Authority 
“of the King in His Parliament as the Supreme Legislature of this Province.” 

36. Whereas the reserving such Bodies of Land within Our Province of Upper 
Canada where there are considerable Growths of Timber fit for the use of Our Royal 
Navy, is a matter of the utmost importance to Our Service. It is Our Will and 
Pleasure that no Grants whatever be made of Lands within any district or Tract in 
Our said Province of Upper Canada until Our Surveyor General of Woods or his 
Deputy lawfully appointed shall have Surveyed the same and marked out as reserva- 
tions to Us, Our Heirs & Successors such Parts thereof as shall be found to contain 
any considerable Growth of Masting or other Timber fit for the use of Our Royal 
Navy, and more especially upon the Rivers. And you are hereby instructed to direct 
Our Surveyor General of Lands in Our said Province from time to time with all 
due diligence to compleat the Surveys and mark out the Reservations as aforesaid 
in the most convenient parts of Our said Province, and you are from time to time 
to report the number, extent & Situation of such Reservations, and you are further 
to direct Our Surveyor General not to certify any Plotts of Land ordered and Sur- 
veyed for any Person or Persons whatever in order that Grants may be made out for 
the same, until it shall appear to him by a Certificate, under the hand of our said 
Surveyor of Woods or his Deputy, that the Land so to be granted is not part of, or 
included in any district marked out as a Reservation for Us Our Heirs and Succes- 
sors as aforesaid for the purpose herein before mentioned, and in order to prevent 
any deceit or fraud from being committed by the Persons applying for Lands in this 
respect, It is Our Will and Pleasure that in all Grants to be hereafter made for 
Lands within Our said Province of Upper Canada the following proviso and Excep- ~ 
tion be inserted vizt “and provided also that no part of this Parcel or Tract of 
“Land hereby granted to the said.....,..and his Heirs be within any reservation 
“heretofore made and marked for Us, Our Heirs and Successors by Our Surveyor 
“General of Woods, or his lawful Deputy in which case this Our Grant for such part 
“of the Land hereby given and granted to the said..........and his Heirs for ever 
“as aforesaid and which shall upon a Survey thereof being made, be found within 
“any such Reservation shall be null and void and of none effect, any thing herein 
eontained to the contrary notwithstanding. 

37, And Whereas it is necessary that all Persons who may be desirous of settling 
in Our said Province should be fully informed of the Terms and Conditions upon 
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which Lands will be granted within Our said Province of Upper Canada in manner 
prescribed in and by the said Act passed in the present year of our Reign, you are 
therefore as soon as possible to cause a Publication to be made by Proclamation or 
otherwise as you in Your discretion shall think most adviseable of the said Terms 
and Conditions respecting the granting of Lands in which Proclamation it may be 
expedient to add some short description of the natural advantages of the Soil and 
Climate and its peculiar conveniences for Trade and Navigation. 

38. \And it is Our further Will and Pleasure that all the foregoing Instructions 
to you as well as any which you may hereafter receive relative to the passing Grants 
of Land in conformity to the said Act passed in the present year of Our Reign, be 
entered upon record, for the Information and Satisfaction of all Parties whatever 
that may be concerned therein. : : 

; 39. And Whereas it hath been represented unto Us, that many parts of the Pro- 
vince under Your Government are particularly adapted to the growth and culture of 
Hemp and Flax, It is therefore Our Will and Pleasure that in all Surveys for Settle- 
ment the Surveyor be directed to report whether there are any or what quantity of 
Lands, contained within such Survey fit for the Production of Hemp and Flax. 

40. And Whereas it hath been represented to Us, that several Parts of Our Pro- 
vince of Upper Canada have been found to abound with Coals, It is Our Will and 
Pleasure that in all Grants of Land to be made by you, a Clause be inserted reserv- 
ing to Us, Our Heirs and Successors all Coals, and also all Mines of Gold, Silver, 
Copper, Tin, Iron and Lead which shall be discovered upon such Lands.” 

41. You shall cause a Survey to be made of all the considerable Landing Places © 
and Harbours in Our said Province, in case the same shall not have already been 
done, and report to Us by One of Our Principal Secretaries of State, how far any 
Fortifications be necessary for the Security and Advantage of the said Province. 

42. Whereas the Establishment of proper Regulations in Matters of Ecclesiasti- 
eal Concern is an object of very great Importance, it will be your indispensible Duty 
to take Care that no arrangements in regard thereto be made, but such as may give 
full Satisfaction to Our New Subjects in every Point in which they have a right to 
any Indulgence on that Head, always remembering that it is a Toleration of the free 
Exercise of the Religion of the Church of Rome only, to which they are entitled, 
but not to the Powers and Privileges of it as an established Church, that being a 
Preference which belongs only to the Protestant Church of England. 

43. Upon these Principles therefore and to the end that Our just Supremacy in 
all matters Ecclesiastical as well as Civil may have its due Scope and Influence, It is 
Our Will and Pleasure 

First. That all Appeals to, or Correspondence with any Foreign Ecclesiastical 
Jurisdiction of what nature or kind soever, be absolutely forbidden under wery severe 
Penalties. — 

Secondly. That no Episcopal or Vicarial Powers be exercised within Our said 
Province by any Person professing the Religion of the Church of Rome, but such only 
as are essentially and indispensibly necessary to the free Exercise of the Romish 
Religion and in those Cases not without a License and Permission from you under 
the Seal of Our said Province for and during Our Will and Pleasure, and under such 
other Limitations and Restrictions as_may correspond with the Spirit and Provisions 
of the Act of Parliament of the 14 year of Our Reign “ for making more effectual 
“Provision for the Government of the Province of Quebec,” and no Person whatever 
is to have Holy Orders conferred upon him or to haye the Cure of Souls without a 
Licence for that purpose first had and obtained from you. 

Thirdly. That no Person professing the Religion of the Church of Rome be 
allowed to fill any Ecclesiastical Benefice, or tf have or enjoy any of the Rights or 
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Profits belonging thereto who is not a Canadian by Birth (such only excepted as are 
now in Possession of any such Benefice) and who is not appointed thereto by Us, or 
by or under Our Authority, and that all Right or Claim of Right in any other 
Person whatever to nominate, present or appoint to any vacant Benefice, other than 
such as may lay Claim to the Patronage of Benefices as a Civil Right, be absolutely 
abolished, no Person to hold more than one Benefice, or at least not more than can 
reasonably be served by one and the same Incumbent. 
Fourthly. That no Person whatever professing the Religion of the Church of 
Rome be appointed Incumbent of any Parish in which the Majority of the Inhabi- 
tants shall solicit the Appointment of a Protestant Minister; In such Case the 
Incumbent shall be a Protestant, and be entitled to all Tythes payable within such 
Parish; But nevertheless the Roman Catholicks may have the use of the Church for 
the free exercise of their Religion at such Times as may not interfere with the 
Religious Worship of the Protestants, and in like manner the Protestant Inhabitants 
in every Parish where the Majority of Parishioners are Roman Catholicks shall not- 
withstanding have the use of the Church for the Exercise of their Religion at such 
times a3 may not interfere with the Religious Worship of the Roman Catholicks. 
Fifthly. That no Incumbent professing the Religion of the Church of Rome 
appointed to any Parish, shall be entitled to receive any Tythes for Lands or Pos- 
sessions occupied by a Protestant, but such Tythes shall be received by such Persons 
as you shall appoint, and shall be reserved in the Hands of Our Receiver General as 
aforesaid for the Support of a Protestant Clergy in Our said Province to be actually 
resideut within the same and not otherwise according to such Directions as you 
shall receive from Us in that behalf, and in like manner all growing Rents and Pro- 
fits of a Vacant Benefice shall during such Vacancy be reserved for and applied to the 
like uses. 
Sixthly. That all Persons professing the Religion of the Church of Rome, who 
are already possessed of or may hereafter be appointed to any Ecclesiastical Benefice, 
or who may be licenced to exercise any Power or Authority in respect thereto do 
take and subscribe before you in Council, or before such Person as you shall appoint 
_to administer the same, the Oath required to be taken and subscribed by the afore- 

said Act of Parliament passed in the Fourteenth year of Our Reign intituled “ An 
_ “Act for making more effectual Provision for the Government of the Province of 
“ Quebee in North America.” 

Seventhly. That all Incumbents of Parishes professing the Romish Religion 
not being under the Ecclesiastical Jurisdiction of the Bishop of Nova Scotia shall 
hold their respective Benefices during their good behaviour, subject however in case of 
any conviction for Criminal Offences or upon due proof of Seditious Attempts to 
disturb the Peace and Tranquillity of Our Government to be deprived or suspended 
by You. 

Eighthly. That such Ecclesiasticks as may think fit to enter into the Holy State 
of Matrimony shall be released from all Penalties to which they may have been sub- 
jected in such Cases by any Authority of the See of Rome. 

Ninthly. That Freedom of the Burial of the Dead in the Churches and Church 
Yards be allowed indiscriminately to every Christian Persuasion. 

Tenthly. That the Royal Family be prayed for in all Churches and Places of 
Holy Worship in such manner and form as is used in this Kingdom, and that Our 
Arms and Insignia be put up, not only in all such Churches and Places of Holy 
Worship, but also in all Courts of Justice, and that the Arms of France be taken 
down in every such Church or Court where they may at present remain. 

44, Whereas We did by Our Commission? under Our’ Great Seal of Great Britain 
bearing date the 1. day of August 1787, appoint the Right Reverend Father in God, 
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‘Charles Inglis, Doctor in Divinity to be Bishop of the Province of Nova Scotia, and 
thereby give to him and his Successors in the said See, Jurisdiction, Spiritual and 
Ecclesiastical, in and throughout the said Province of Nova Scotia, and its Depen- 
dencies according to the Laws and Canons of the Church of England, which are law- 
fully made and received in England in the several Causes and Matters particularly 
expressed and set forth in the said Commission and no other; And Whereas by 
another Commission We did also give and grant to the said Bishop of Nova Scotia, 
full Power and Authority by himself, or his sufficient Commissary or Commissaries, 
to exercise the like Spiritual and Ecclesiastical Jurisdiction, within the Provinces of 
Quebec of New Brunswick and the Islands of S‘. John, Cape Breton and Newfound- 
land, as is set forth in the said Commission; We do hereby order and enjoin you, 
that you do give all fit support and countenance to the said Bishop in the exercise 
of his Jurisdiction Spiritual’and Ecclesiastical, according to the Laws of this Realm 
and the Laws to be established in Our Province of Upper Canada, aud to the Tenor of 
the said Commissions. It is nevertheless Our Will and Pleasure to reserve to you, 
the granting of Licences for Marriages, Letters of Administration and Probates of 
Wills as heretofore exercised by you and your Predecessors; And also to reserve to 
you, and to all others-to whom it may lawfully belong the Patronage and Right of 
Presentation to Benefices, but it is Our Will and Pleasure that the Person so pre- 
sented shall be instituted by the Bishop, or his Commissary, duly authorized by him, 
as directed by Our said Commission. : 

45. You are to permit liberty of Conscience and the free exercise ef all such 
Modes of Religious Worship, as are not prohibited by Law, to all Persons who 
inhabit and frequent the Province of Upper Canada, provided they be contented with 
a quiet and peaceable enjoyment of the same without giving Offence or Scandal to 
Government. 

46. You are to take especial Care that God Almighty be devoutly and duly 
seryed throughout Your-Government, that the Lord’s Day be duly kept, and that the 
Services and Prayers appointed by, and according to the Book of Common Prayer, be 
publickly and solemnly read and performed throughout the year. 

47. You are to be careful that the Churches which are or may be hereafter 
erected in Our said Province of Upper Canada be well and orderly kept. 

48. You shall recommend to the Legislative Counci] and General Assembly of 
the Province of Upper Canada to settle the Limits of Parishes in such a manner as 
shall be deemed most convenient. 

49. You are to use Your best endeavours that every Minister be constituted one 
of the Vestry, in his respective Parish, and that no Vestry be held without him, 
except in Case of his sickness, or that after Notice given of a Vestry he omit to come. 

50. It is Our Will and Pleasure, that you recommend to the Legislative Council 
and Assembly of Our said Province of Upper Canada to make due provision for the 
erecting and maintaining of Schools, where Youth may be educated in competent 
Learning, and in knowledge of the Principles of the Christian Religion. 

51. And it is Our further Will and Pleasure that no Person shall be allowed to 
keep a School in the Province of Upper Canada, without Your Licence first had and 
obtained, In granting which You are to pay the most particular Attention to the 
Morals and proper Qualifications of the Persons applying for the same, and in all Cases 
where the School has been founded, instituted or appointed for the Education of 
Members of the Church of England, you are not to grant such Licences except to 
Persons who shall first have obtained from the Bishop of Nova Scotia, or One of his 
Commissaries, a Certificate of their being properly qualified for that purpose. 

52. And it is Our further Will and Pleasure, that in order to suppress every 
Species of Vice, Profaneness and Immorality, You do forthwith cause all Laws 
already made against Blasphemy, Profaneness, Adultery, Fornication, Polygamy, 
Incest, Profanation of tne Lord’s Day, Swearing and Drunkenness to be strictly 
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put in execution, in every part of the Province of Upper Canada, and that for this 
purpose you do direct that the Constables and Church Wardens of the several Par-. 
ishes do make Presentment upon Oath of Any of the Vices beforementioned to the 
Justices of the Peace in their Session, or to any of the other Temporal Courts: And 
you are earnestly to recommend to the Legislative Council and Assembly, to provide 
effectual Laws for the Restraint and Punishment of all such of the aforementioned 
Vices, against which no Laws are as yet provided, or in cases where the Laws already 
made, are found to be insufficient; And in order to discountenance Vice and promote 
the practice of Virtue to the utmost of Your Power, We do hereby strictly command 
and enjoin you to appoint no Person to be a Justice of the Peace, or to any Trust or 
Employment, whose notorious ill Life or Conversation may occasion Scandal. 


58. You are not to present any Protestant Minister to any Ecclesiastical Benefice 
within Our said Province by virtue of the said Act passed in the present Year of 
Our Reign, and of Our Commission to you without a proper Certificate from the 
Bishop of Nova Scotia, or his Commissary of his being comformable to the Doctrine 
and Discipline of the Church of England. : 

54. And you are to take especial Care that a Table of Marriages established by 
the Canons of the Church of England, be hung up in all places of Public Worship, 
according to the Rites of the Church of England. 

55. It is Our Royal Intention that the Peltry Trade of the Interior Country 
shall be free and open to all Our Subjects Inhabitants of any of Our Colonies who 
shall pursuant to what was directed by Our Royal Proclamation of 1763 obtain trad- 
ing Licences from the Governors of any of Our said Colonies under Penalties -to 
observe such Regulations as shall be made by Our. Legislature of Our Province of 
Upper Canada for that purpose. These Regulations therefore when established, must 
be made public throughout all Our American possessions and they must have for 
their Object the giving every possible facility to that Trade which the nature of it 
will admit, and which may be consistent with fair and just dealing towards the 
Native Indians with whom it is carried on; the fixing stated times and places for 
carrying on the Trade and adjusting Modes of settling Tariffs of the prices of Goods 
and Furs and above all the restraining the Sale of Spirituous Liquors to the Indians, 
will be the most probable and effectual Means of answering the Ends proposed. 

56. And Whereas it is expedient for Our Service, that We should from time to 
time be informed of the State of the Trade and Fisheries, as well as of the Popula- 
tion of Our said Province of Upper Canada; It is Our Will and Pleasure that you do 
transmit to Us through One of Our Principal Secretaries of State, and to Our Com- 
mittee of Our Privy Council for Trade and Foreign Plantations for their Informa- 
tion, yearly and every Year a full and particular Account of the State of the Fur and 
_Peltry Trade; The nature and extent of the several Fisheries carried on by Our 
Subjects or others either on the Lakes or Rivers of the said Province, The state of 
the Cultivation particularly specifying the quantity of Grain, Hemp and Flax pro- 
duced, and of any other important branch of Trade which may in your opinion be 
undertaken and advantageously carried out by Our Subjects, The Number of Inhabi- 
tants distinguishing them under different heads of Men, Women and Children, insert- 
ing in such Account the number of Persons born, christened and buried, and any 
extraordinary influx or emigration from Our said Province, specifying at the same 
time the number of Slaves, and the number of Our Subjects capable of bearing Arms 
in the Militia; The number and Tonnage of Shipping and Craft employed upon the 
Lakes or Rivers in, or contiguous to the Province of Upper Canada together with 
any other Information on these, or any other points of the like nature, which may be 
proper to be communicated to Us. 

57. And Whereas you will receive from Our Commissioners for executing the 
Office of High Admiral of Great Britain and of the Plantations, a Commission con- 
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stituting You Vice Admiral of Our said Province of Upper Canada, You are required 
and directed carefully to put in execution the several Powers thereby granted you. 

_ 58. And Whereas We are desirous that Our Subjects in the Plantations should 
have the same ease in obtaining the Condemnation of Prizes there as in this King- 
dom, You are to signify Our Will and Pleasure to the Officers of Our Admiralty 
Court in Upper Canada, that they do not presume to demand or exact other Fees 
than what are taken in this Kingdom, which amount to about Ten Pounds for the 
Condemnation of each Prize according to the List of such Fees. 

59. And there having been great Irregularities in the manner of granting Com- 
missions in the Plantations to private Ships of War, You are to govern yourself 
whenever there shall be occasion, according to the Commissions and Instructions 
granted in this Kingdom, but You are not to grant Commissions of Marque or 
Reprisal against any Prince or State in Amity with Us to any Person whatsoever, 
without Our special Command, and You are to oblige the Commanders of all Ships 
having private Commissioners to wear no other Colours than such as are described 
in an Order in Council of the 7" January 1730, in relation to Colours to be worn 
by all Ships of War. 

60. Whereas Commissions have been granted unto several Persons in Our respec- 
tive Plantations in America, for trying Pirates in those Parts, pursuant to the 
several Acts for the more effectual suppression of Piracy, and a Commission will be 
prepared empowering you, as Our Captain General and Governor in Chief of Our 
Province of Upper Canada with others therein mentioned, to proceed accordingly in 
reference to the said Province; Our Will and Pleasure is, that in all Matters relat- 
ing to Pirates, you govern yourself according to the Intent of the said Acts. 

61. Whereas it is absolutely necessary that We be exactly informed of the State 
of Defence of all Our Plantations in America as well in relation to the Stores of 
War that are in each Plantation, as to the Forts and Fortifications there, and what 
more may be necessary to be built for the Defence and Security of the same, you are 
from time to time to transmit an Account thereof with relation to Our said Pro- 
vinee of Upper Canada in the most particular manner, and You are therein to express 
the present State of the Arms, Ammunition and other Stores of War belonging to 
the said Province either in any Public Magazines, or in the hands of private Persons, 
together with a State of all Places either already forfeited, or that You may judge 
necessary to be fortified for the Security of our said Province, and You are to trans- 
mit the said Accounts to Us, by One of Our Principal Secretaries of State, and also 
Duplicates thereof to Our Master General or Principal Officers of Our Ordnance, 
which Accounts are to express the particulars of Ordnance, Carriages, Balls, Powder 
and all other Sorts of Arms and Ammunition now in Our Public Stores, and so from 
time to time of what shall be sent to you, or bought with the public Money, and to 
specify the time of the disposal, and the occasion thereof, and other like accounts 
half yearly in the same manner. 

62. And in case of Distress of any other of Our Plantations, you shall upon 
Application of the respective Governors thereof to you, assist them with what Aid 
the Conditions and Safety of Our said Province under your Government can spare. 

_ 63. If any thing shall happen which may be of advantage or Security to Our 
Province under your Government, which is not hergin, or by Your Commission pro- 
vided for; We do hereby allow unto you with the Advice and Consent of Our said 
Executive Council to take order for the present therein, provided nevertheless that 
what shall be done be not repugnant to the said Acts passed in the 14 and in the 
present year of Our Reign, giving unto Us by One of Our Principal Secretaries of 
State speedy Notice thereof, that you may receive Our Ratification, if We shall 
approve the same, Provided always that you do not by colour of any Power 
Authority hereby given you commence or declare War without Our knowledge and 
particular Commands therein, except it be for the purpose of preventing or repelling 
Hostilities, or unavoidable emergencies wherein the Consent of Our Executive Coun- 
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cil shall be had and speedy Notice given thereof to Us, by One of Our Principal 
Secretaries of State. 

64, And Whereas great prejudice may happen to Our Service, and to the Security 
of Our said Province by the Absence of you, Our Governor in Chief, or Our 
Lieutenant Governor for the time being, You shall not upon any pretence whatsoever 
come to Europe, without having first obtained Leave for so doing from Us, under ° 
Our Sign Manual and Signet, or by Our Order in Our Privy Council. 

65. And Whereas We have thought fit by Our Commission to direct, that in case 
of your Death or Absence from Our said Province, and in case there be at that time 
no Person commissionated or appointed by Us to be Our Lieutenant Governor, the 
eldest Executive Councillor who shall be at the time of Your Death or Absence resid- 
ing within Our said Province of Upper Canada subject to such other nomination 
and appointment by you under the Great Seal of Our said Province as in Our said 
Commission is in that behalf mentioned, shall take upon him the administration of 
the Government, and execute Our said Commission and Instructions and the several 
Powers and Authorities therein contained in the manner thereby directed;? It is 
nevertheless Our express Will and Pleasure that in such Case the said President shall 
forbear to assent to any Acts but what are immediately necessary for the Welfare of 
Our said Province without Our particular Order for that purpose, and that he shall 
not take upon him to dissolve the Assembly then in being, nor to remove or suspend 
any of the Members of Our said Executive Council, nor any Judges, Justices of the 
Peace or other Officers Civil or Military without the Advice and Consent of the 
Majority of the said Executive Council, and the said President is by the first Oppor- 
tunity to transmit to Us by One of Our Principal Secretaries of State, the reasons 
for such Alterations signed by him and Our Council. And Our Will and Pleasure 
is, that the above Instructions with respect to such President shall also be equally 
observed by and binding upon such other Executive Councillor as may be nominated 
and appointed by you under the Great Seal of Our said Province, by Virtue of Our 
said Commission in that behalf. 

66. And Whereas by Our different Commissions We have appointed You to be 
Our Governor and Commander in Chief of Our Province of Upper Canada, 
Lower Canada and of Our Province of Nova Scotia, including the Islands of S*. 
John and Cape Breton, as well as of Our Province of New Brunswick, and it is Our 
Intention that the Lieutenant Governors commanding in the said Provinces of Nova 
Scotia and New Brunswick and Upper Canada should have and enjoy the full Salar- 
ies, Perquisites and Emoluments granted to them and arising from the respective 
Governments in as full and ample a manner as if the said Governments were under 
distinct Governors in Chief, it is therefore Our Will and Pleasure that you shall not 
at any time or times when you shall be resident and Commanding in Chief in either 
of Our said Provinces. of Upper Canada, Nova Scotia and New Brunswick, have or 
receive any part of the said Salaries, Perquisites or Emoluments, but that the same 
shall continue to be paid and satisfied to the Lieutenant Governors of the said Pro- 
vinces respectively in like manner as they usually are during Your Absence there- 
from. 

67. And You are upon all Occasions to send to’. Us by One of Our Principal 
Secretaries of State a particular Account of all Your Proceedings, and of the Con- 
dition of Affairs within Your Government. 


Gok. 


Endorsed: Instructions for The Right Honble Lord Dorchester Governor of 
Upper Canada. 
Dated 16 September 1791 
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the course of a report prepared by the Chief Justice of Upper Canada in 1799. pos 937. 


2. See p. 12. 
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INSTRUCTIONS RELATING TO TRADE AND NAVIGATION. 
GEORGE R. 


C. ©. Instructions. Quebec. 
1786-1791. 


ORDERS AND InstRUcTIONS to Our Right Trusty and Welbeloved 
Guy Lord Dorchester, Knight of the Most Honorable Order 
of the Bath, Our Captain General and Governor in Chief in and 
over Our Province of Lower Canada, in Pursuance of several 
Laws relating to the Trade and Navigation of Our Kingdoms of 
Great Britain and Ireland, and Our Colonies and Plantations in 
America. Given at Our Court at St James’s the Sixteenth Day 
of September 1791. In the Thirty first year of Our Reign. 

First. You shall inform yourself of the several Laws relating to the Plantation 
Trade, and for the Encouragement of the Trade & Navigation of Our Kingdoms of 
Great Britain and Ireland, and shall take the Oath ordained by Law, to do your 
utmost, that all the Clauses Matters and Things therein contained, or which shall 
be enacted in any Act of Parliament hereafter to be made, relating to Our Planta- 
tion, or to the Trade & Navigation of Our said Kingdoms, be punctually and bona 
fide observed according to the true Intent and meaning thereof, and in particular 
you are to take especial Care, that the several Acts of Parliament of Great Britain 
for allowing the Importation & Exportation, of certain Goods, Wares, and Merchan- 
dize into and from Our Kingdom of Ireland, from and to Our Plantations in America, 
in like manner as the same are exported & imported from and into Our Kingdom of 
Great Britain from the said Plantations be strictly complied with in your Govern- 
ment. — 

2. And whereas an Act was passed in the Twenty Sixth Year of Our Reign, 
intituled, “An Act for the further Increase and Encouragement of Shipping and 
“ Navigation” It is Our Will and Pleasure that you do cause the Provisions of the 
said Act to be strictly enforced within your Government; And you are to be particu- 
larly attentive to such Duties as are therein required to be done and performed by 
you, so that the Regulations thereby made and enacted be punctually complied 
with. 

3. And whereas the Colonies and Provinces of New Hampshire, Massachuset’s 
Bay, Rhode Island, Connecticut, New York, New Jersey, Pensylvania, the three 
lower Counties on the Delaware, Maryland, Virginia, North Carolina, South Caro- 
lina, and Georgia, were by the provisional Articles of Peace concluded at Paris, on 
the 30 of November 1782, and also by the Definitive Treaty signed on the 384 of 
September, 1783, declared free and Independent States, by the Name of the United 
States of America; And whereas by an Act made in the Twenty third Year of Our 
Reign, intituled, “An Act for preventing certain Instruments from being required 
“from Ships belonging to the United States of America, and to give to His Majesty 
“for a limited time certain Powers for the better carrying on Trade and Commerce, 
“between the Subjects of His Majesty’s Dominions, and the Inhabitants of the said 
United States.” It was enacted that during the Continuance of that Act, it should be 
lawful for Us in Council, by Order, or Orders to be issued and published from time to 
time, to give such Directions, and to make such Regulations with respect to Duties, 
Drawbacks, or otherwise for carrying on the Trade & Commerce between the People 


i, From the copy in the Canadian Archives, M. 231, p. 55. The same Instructions were 
civen for Upper and Lower Canada., These Instructions may he compared with the Trade 
Instructions to Carleton in 1775. See Constitutional Documents, 1759-1791, Shortt and 


Doughty, 1907, p. 438. 
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and Territories belonging to Our Orown, & the People and Territories of the said 
United States, as to Us in Council should appear most expedient and salutary, any 
Law, Usage, or Custom to the contrary notwithstanding; the Provisions of which said 
recited Act have been continued & enforced by several other Acts since passed; And 
whereas in pursuance of the Powers vested in Us, by the Acts of Parliament aforesaid, 
We by several Orders issued by Us, in Our Council, have made such Regulations and 
given such Directions, for regulating the Trade between Our Dominions, & the said 
United States, as the Interest and Welfare of Our Subjects, & the Preservation and 
Encouragement of the Trade and Navigation of Our Kingdoms, have from time to time 
made necessary and expedient and particularly by that of the 4 of April, 1787, by 
which We did make certain Regulations with respect to the Importation of Goods & 
Merchandize, the Growth and Produce of the United States of America, into our 
Territories and Islands in the West Indies. It is therefore Our Will and Pleasure, 
that you do in all things conform yourself, as well to the Provisions of the above 
mentioned Acts of Parliament, as to the Regulations and Directions contained in Our 
said Orders in Council; or such further Regulations and Directions, as may be con- 
tained in any future Order or Orders made by Us in Council, for the purposes afore- 
said, & that you do give the proper Orders to the several Officers concerned, that due 
Obedience be paid thereunto. 

4, You shall take Care that the Naval Officers within your Government, do give 
such Security to the Commissioners of Our Customs, for the true and faithful Perfor- 
mance of their Duty, as is by Law required. 

_ 5. And whereas it is necessary for the greater Convenience of Merchants and 
others, that the Naval Officers and the Collectors of the Customs should reside at the 
same Ports or Towns, you are therefore to take Care that this Regulation be observed, 
and to consult with the surveyor General of Our Customs in what Place, it may be 
most convenient to have the Custom House fixed, for the Dispatch of Business, if the 
same shall not have been already done, and to take Care that the Collector and Naval 
Officer reside within a convenient Distance of the Custom House. 

6. You shall every three Months or oftener, .as there shall be Opportunity of Con- — 
veyance, transmit to the Commissioners of Our Treasury, or Our High Treasurer for 
the Time being, and to the Commissioners of Our Customs in London, a List of all 
the Ships and Vessels trading in your Government according to the Schedule hereunto 
annexed, together with a List of the Bonds taken in pursuance of the several Acts 
herein before mentioned; And you shall cause Demand to be made of every Master, at 
his clearing of an Invoice, of the Contents and Quality of his Lading &ec. according to 
the Schedule hereunto also annexed; And you shall moreover direct the several Naval 
Officers within your Government, to furnish you with Quarterly Lists of such Ships and 
Vessels, together with the Tonnage and the Names of the Masters and Owners thereof, 
and of the Cargoes according to the Schedule before mentioned, which you are to 
transmit to Us thro’ one of Our principal Secretaries of State, by the first Opportunity 
that shall offer, after the Expiration of such Quarter; And it is Our Will and Pleasure, 
that you be particularly attentive to Our Directions in this respect, and that you do 
take due Care, that the several Naval Officers do strictly comply therewith. 

7. You shall give Directions that the Surveyor General of the Customs for the 
District in which your Government lyes, be permitted to have recourse to the said 
Bonds, as well as to the Book or Books, in which they are, or ought to be entered, 








1. The Order in Council of the 4th of April, 1787, contained regulations for the 
between the United States and the United Kingdom and between the United States ad tee 
West Indies. After enumerating the commodities which might be imported into Nova Scotia 
and New Brunswick from the United States and the conditions of their importation, it con- 
tinued thus, “And His Majesty is hereby further pleased to order, that no Goods, Commo- 
pas Sree die nae Oetee pith Bo eee from any sa the por ererice belonging 
o the said Unite ates into any of the Ports of the Province of Quebec.” See 
Dorchester, April 6, 1787, and enclosures. The Canadian Archives, G. 1, p. 72. Sydner Ps 


CONSTITUTIONAL DOCUMENTS 51 
SESSIONAL PAPER No. 18 ’ 


& to examine, as well whether due Entry be made, as whether they are regularly taken 
& discharged; And where it shall appear that Bonds are not regularly discharged, you 
are to order that such Bonds be put in Suit. 

8. You shall not Assent to any Act of Assembly, or allow any Usage to prevail 
within your Government, which shall be repugnant to the Acts of Parliament herein 
before mentioned, or to any that may hereafter be made, as far as the same relate to 
Our Plantations in America. 

9. You shall be aiding and assisting to the Collectors, & other Officers of Our 
Customs appointed or who shall hereafter be appointed by the Commissioners of Our 
Customs in this Kingdom, by and under the Authority and Direction of the Com- 
missioners of Our Treasury, or Our High Treasurer for the time being; and also to 
the Officers of the Court of Vice Admiralty in your Government appointed, or who 
shall hereafter be appointed, by Our High Admiral of Great Britain, or Commissioners 
for executing the office of High Admiral, or by you, or Our Commander -in Chief for 
the time being, as Vice Admiral within your said Government, in putting in Execu- 
tion the several Acts of Parliament before mentioned; And you shall cause due 
Prosecution of all such Persons as shall anyway resist, or hinder any of the said 
Officers of Our Admiralty, or Customs, in the Performance of their Duty. 

10. Whereas the Commissioners appointed for collecting the Six Pence per Month, 
from Seamen’s Wages for Our Royal Hospital at Greenwich, pursuant to the Act of 
Parliament for that purpose, have given Instructions to their Receivers in foreign Parts 
for their Conduct therein; It is Our Will and Pleasure, that you be aiding and assist- 
ing to the said Receivers in your Government, in the due Execution of their Trusts. 

11. You shall take Care that upon any Actions, Suits and Informations that shall 
be brought, commenced or entered in any Court within your Government, upon any 
Law, or Statute, concerning Our Duties, or Ships, or Goods to be forfeited, by reason 
of any unlawful Importation, or Exportation, there be not any Jury impannelled, but 
of such as are Natives of Great Britain, Ireland, or some of Our Plantations and 
entitled by Law, to the Privileges of British Subjects. 

12. You shall from time to time advise the Commissioners of Our Customs in 
London of all Failures, Neglects, Frauds and Misdemeanors of any of the Officers of 
Our Customs within your Government, and shall also communicate to them, all Occur- 
ences which you may think necessary for their Information, relating either to any of 
the Acts hereinbeforementioned, or to Our Revenue, under their Management. 

13. If you shall discover that any Persons, claiming Right or Propriety in any 
Island, or Tract of Land in America, by Charter, Letters Patent, or other Grant, shall 
st any time hereafter, alien, sell, or dispose of such Right or Propriety other than to 
Our natural born Subjects of Great Britain, Ireland or Our Plantations in America, 
without the License or Consent of Us, Our Heirs & Successors, signified by Our, or 
- Their Order in Council first had and obtained, you shall give Notice thereof to Us, 
thro’ one of Our principal Secretaries of State, and to the Commissioners of Our 
Treasury, or Our High Treasurer of Great Britain for the time being. 

14. And whereas notwithstanding the many good Laws made from time to time, 
_ for preventing Frauds in the Plantation Trade, it is manifest that very great Abuses 
have been, and still continue to be practised, to the Prejudice of the same, which 
Abuses must needs arise either from the Insufficiency, or Insolvency of those Persons 
who are accepted as Securities, in Bonds required by Law, or from the Remissness, 
or Connivance of Our Governors, who ought to take due Care that those Persons who 
execute such Bonds should be sued for Breaches of the Conditions of such Bonds, you 
are to take Notice that We consider the Good of Our Plantations and the Improvement 
of the Trade thereof, by a strict and punctual Observance of the several Laws in force 
concerning the same, to be of so great Importance to the Benefit of this Kingdom, 
and to the advancing of the Revenue of Our Customs, that, if We shall hereafter be 
informed that at any time there shall be any Failure in the due Observance of those 
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Laws, and of these present Instructions, by any wilful Neglect or Fault on your Part, 
we shall esteem such Neglect to be a Breach of the same; And We think proper to 
apprize you, that it is Our fixed and determined Will and Intention, to remove you, or 
Our Commander in Chief for the time being, from your Employments, for any such 
Offence, and that We will strictly levy and inflict as well the Fine of One Thousand 
Pounds, imposed by an Act passed in the Seventh & Eighth of King William the Third, 
Chap: 22¢ as all other Fines, Forfeitures, Pains and Penalties, to which you shall 
for such Offence be liable by any Acts of Parliament now in force, or otherwise—And 
that you will further on the same account receive the most rigourous Marks of Our 
Highest Displeasure. 
Gals 


Endorsed: Trade Instructions For the Right Hon *. Lord Dorchester K.B. 
Governor of Lower Canada. Dated 16 September 1791. 


N.B.—Similar Instructions were Signed and bearing the same date for his Lord- 
ship as Governor of Upper Canada. 


53 


CONSTITUTIONAL DOCUMENTS 


SESSIONAL PAPER No. 18 


“SIDIUIOD 04} 0} puw : Suleq GUILT, 944 10} Aansvory, ey} Jo s1oUOIssT 
-ogdsed ey} Ul SIOOJGQ [BABN 04} W ‘sm09" 
sdiqg [[@ Jo ysv’J ‘durpting jo cowfg pur e 





oF cous M Woy, pue ,,A1zUy Jo OuITY,,, 


“UQATY) puog 
uoy MA. 
» 9100 M, 


‘punog TOYA 


ayy Buyoq Burwoyjoy 


jo 





‘*[0880 4 Yove Jo SurpeT o 


“UOATS C1OY FEY} SE CUTYS OY} ST 4r .puNog IeyIIVAM,, pue ,.Sutrve[O jo ourry,, 


FO WOTNFTPSGNS OY} UM “peonpoider useq you sey 410d Butzeyue spessea JO} o[npeyos oY, ‘T 


‘toqteng) Atoas Suiddiyg jo Aqrungzoddo ysay eyg Aq uopuory Ur SUIOASND 8, AqseleyT STF{ JO SaouOIS 


‘suUIN [OD 


9sey} Jepun peuoryuout oq ysnut Zurpery oy} jo 
Ayrpen®y pue Ayyuengy «wepnoyavd oyy-—q"N 


ode [ergo xy 


= — ee 


jo up 
ay} Ur 





WULOF) Splo'T 10 “tomnsvoery, 
NO 944 JO AOgo9TTOH yy Aq ‘ATAOGQxVNy peardesd oq 09 
WEL oy} JO pvoysur pouotyuout ATTeIoadso osTe oq ysnuUL UOTeUMIAapUoDH pu onde ey 


“OUR NT 
8, 18UMG 


*posey 

“S180 XT 

voy 
HOIIy M 





| 


| 


“uay |’ Suny} ‘suoy, 
“STMT 
LIAN 
er9y_ Aq | ——--——— ——— 


Fe 


JO zoquan Ny 


YSLA{ pzory oya 09 ‘nod Aq paggtuiswesy oq 07 Tapso0 UL ‘sUOT]ejUF[Y CAR 
*JOYJOUV OF UORIULTY oo WIT 10 ‘SUOTYLZUR[ 949 MOIy 10 09 Surpesy 


‘sdiyg eziig Jo 194st8ey eyy UT 


“OTUBNT | ‘OUT'BNT ion 


SaAoqsvy| s.drqg jo owny, 








yy jo Aqrpeney puv 4qquengyy avpnoyaed oyg yyta 
ey} pue 
JO WOT OF} FB  SPAVAGNO polvalo oavy Yous sjossea pur sdiyg jo asry w 


yo Avp 


qe papas Joqaen?y 
94} W9eK90q 


54 CANADIAN AROHIVES 
3 GEORGE V., A. 1913 


COMMISSION TO ALURED CLARKE AS Bee GOVERNOR OF 
LOWER CANADA.* 


GEORGE R. 


GEORGE THE THIRD by the Grace of God, King of poe Britain, France 
and Ireland, Defender of the Faith &c., 


To Our Trusty and Wellbeloved ALURED CLARKE,” Esquire, Major Cel of Our 
Forces, GREETING: 

WE reposing especial trust and confidence in your Loyalty, Integrity and Ability, 
DO, by these Presents constitute and appoint you to be Our Lieutenant Governor of 
Our Province of Lower Canada, in America, 

To have, hold, exercise and enjoy the said place and office during Our Pleasure 
with all Rights, Privileges, Profits, Perquisites and Advantages to the same belong- 
ing or appertaining; and further in case of the death or during the absence of Our 
Captain General and Governor in Chief of Our said Province of Lower Canada now 
and for the time being, 

We do hereby authorize and require you to exercise and perform all and singu- 
lar the Powers and directions contained in Our Commission to Our said Captain 
General and Governor in Chief according to such Instructions as he hath already 
received from Us, and such further Orders and Instructions as he or you shall here- 
after receive from Us. 

Anp WE do hereby command all and singular Our Officers, Ministers and loving 
Subjects in Our said Province, and all others whom it may concern to take due notice 
hereof and to give their ready obedience accordingly. 

Given at Our Court at St. James’s the twelfth day of September, 1791, in the 
thirty-first year of Our Reign. 


BY HIS MAJESTY’S COMMAND, 
Henry Dunpas. 
Major General Alured Clarke. 


Lieutenant Governor 
of the Province of Lower Canada. 





1. From the Commission as entered in Lib. E, Imperial Commissions, Folio 18, in the 
office of the Registrar Genera] of Canada. 

2, Prior to his connection with Canada, Alured Clarke had served in various important 
commands. From 1782 to 1790, he was Lieutenant-Governor of Jamaica. He was appointed 
Lieutenant-Governor of Quebec, March 19, 1790, and entered on his duties in October of that 
year. On Lord Dorchester’s departure for England in August, 1791, Clarke assumed the 
administration of the government and acted as Governor of Lower Canada until the return 

of Lord Dorchester in September, 1793. 
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COMMISSION TO JOHN GRAVES SIMCOE AS LIEUTENANT GOVERNOR 
OF UPPER CANADA! 


GEORGE R. 


GEORGE THE THIRD by the Grace of God of Great Britain France and Ire- 
land King Defender of the faith &¢ To Our trusty and welbeloved JoHN GRAVES 
Smucoz? Esq.". 

GREETING ; 


WE reposing especial trust and confidence in your Loyalty Integrity and Ability, 
do by these presents constitute and appoint you to be Our Lieutenant Governor of 
our Province of Upper Canada in America~To have hold exercise and enjoy the said 
place & office during Our pleasure, with all rights Privileges, profits, perquisites & 
advantages to the same belonging or appertaining, and further in case of his Death, 
or during the absence of Our Captain General and Governor in Chief of Our said 
Province of Upper Canada now and for the time being—We do hereby authorize and 
require you to exercise and perform all and singular the powers and directions con- 
tained in Our Commission to Our said Captain General & Governor in Chief accord- 
ing to such Instructions as he hath already received from Us, and such further 
Orders & Instructions as he or you shall hereafter receive from Us, & we do hereby 
command all and singular Our Officers, Ministers and loving Subjects in Our said 
Province, and all others whom it may concern to take due notice hereof, and to give 
their ready obedience accordingly,—GIvEN at Our Court at St James’s the twelfth 
day of September 1791—In the Thirty first year of Our Reign— 

By His Majesty’s Command 


(Signed) HENRY DUNDAS 
Register “ A.” Commissions. 1651-1841 


PROCLAMATION.’ 
FIXING THE DAY FOR THE COMMENCEMENT OF THE NEW CONSTITUTION. 


ALURED CLARKE. 


GEORGE THE THIRD by the Grace of Gop of Great Britain France and Ire- 
land KING Defender of the Faith and so forth— 


To all Our loving Subjects whom these Presents may concern 


GREETING—WHEREAS WE have thought fit by and with the Advice of Our Privy 
Council by Our Order in Council* dated in the month of August last to order that 
Our Province of Quebec should be divided into two Distinct Provinces to be called 
the Province of Upper Canada and the Province of Lower Canada by separating the 
said two Provinces according to the following Line of division vizt To commence at 
a Stone boundary on the North Bank of the Lake St Francis at the Cove West of 


_ 





1. From the Commission as entered in Register “A,” Commissions, Folio 6, in the Office 

: j G al of Canada. age ‘ 
m Pe ake Grane Simcoe first gained distinction as the officer in command of the 
Queen’s Rangers in the campaign against the revolting colonies. His military career closed 
with the surrender of Cornwallis at Yorktown. In 1790, he was elected to the British par- 
liament and took a keen interest in the passage of the Constitutional Bill. ieee : was 
decided to divide the Province of Quebec, Simcoe was selected for the Government of Upper 
eee j i i L Canada, 1791. 

igi sh: t, Canadian Archives, Proclamations, Lower Can a 

ee ce pailictied ia The Quebec Gazette of December 1, 1791. Copies are to 
be found in Q. 57-1, page 186 and 58-1, page 5. 

4. See page 3. 
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Pointe au Bodet in the limit between the Township of Lancaster and the Seigneurie 
of New Longueiiil running along the said Limit in the direction of North Thirty four 
degrees West to the Westermost Angle of the said Seigneurie of New Longueiil 
thence along the North western Boundary of the Seigneurie of Vaudreiiil running 
North Twenty five degrees East until it strikes the Ottawas River to ascend the 
said River into the Lake Tomiscanning and from the Head of the said Lake by a 
Line drawn due North until it strikes the boundary line of Hudson’s Bay including 
all the Territory to the Westward and Southward of the said line to the utmost 
‘extent of the Country commonly called or known by the name of Canada AND 
WHEREAS by an Act passed in the last Session of Parliament intituled An Act to 
repeal certain parts of an Act passed in the fourteenth Year of His Majesty’s Reign 
intituled An Act for making more effectual Provision for the Government of the 
Province of Quebec in North America: and to make further Provision for ‘the 
Government of the said Province It is provided that by reason of the distance of 
the said Provinces from Great Britain and the change to be made by the said Act 
in the Government thereof it may be necessary that there should be some interval 
of Time between the notification of the said Act to the said Provinces respectively and 
the day of its commencement within the said Provinces respectively And that it 
should be Lawful for Us with the advice of Our Privy Council to fix and declare oi 
to authorize the Governor or Lieutenant Governor of Our Province of Quebec or the 
Person administering the Government there to fix and declare the day of the Com- 
mencement of the said Act within the said Provinces respectively provided that such 
day shall not be later than the Thirty first day of December One thousand seve 
hundred and Ninety one’ AND WHEREAS in pursuance of the said Act We have thoug * 
fit by another order in Council? bearing date the Twenty fourth Day of August 1 
to Authorize Our Governor or in His Absence Our Lieutenant Governor or the Person 
administering the Government of Our said Province of Quebec to fix and decla:: 
such Day as he should judge most adviseable for the Commencement of the said * 
within the. Province of Upper Canada and the Province of Lower Canada respectiv- 
And to that effect have by Our Warrant? to Our right Trusty and wellbeloved G 
Lord Dorchester Captain General and Governor in Chief in and over Our said Province 
of Quebec or in his absence to Our Lieutenant Governor or Commander in Chief 
of Our said Province for the time being under Our Signet and Royal Sign manus’ 
bearing date at St James’s the Twelfth day of September last Signified Our Will en 
gleasure that He take the necessary measures accordingly Know Ye therefore tha. 
Our Trusty and Wellbeloved Alured Olarke Esquire Our Lieutenant Governor of 
Our said Province of Quebec in the absence of Our said Governor thereof Hath Judged 
it most adviseable to fix upon Monday the Twenty sixth day of December next for 
the Commencement of the said Act within the Provinces aforesaid respectively and 
it is accordingly hereby declared that the said Act of Parliament intituled An 
Act to repeal certain parts of an Act passed in the fourteenth Year of His Majesty’s 
Reign intituled An Act for making more effectual Provision for the Government 
of the Province of Quebec in North America and to make further Provision for 
the Government of the said Province shall commence within the said Provinces of 
Upper Canada and Lower Canada respectively on Monday the said Twenty sixth Day 
of December in this present Year One thousand seven hundred and Ninety one of 
which all Our loving Subjects and all others concerned are to take notice and govern 
themselves accordingly In Trstimony Whereof We have caused these Our Letters 
to be made Patent and the Great Seal of Our said Province of Quebec to be hereunto 
affixed Witness Our Trusty and Wellbeloved ALurED CLarKE Esq Our Lieutenant 








1. See Article XLVIII. of the Constitutional Act. Constitutional Documents, 1759-1794 
Shortt and Doughty, 1907, page 708. 

2. See page 3. 

3. For the Warrant see the Canadian Archives, Q. 598, page 199. 
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Governor and Commander in Chief of Our said Province of Quebec Major General 
“ommanding Our Forces in North America & &¢ &¢ at Our Castle of Saint Lewis 
_ uie City of Quebec this Eighteenth Day of November in the Year of Our Lorp 
thous..ud seven hundred and Ninety one and in the Thirty second Year of Our 

. 


EG: 


“IraH Finuay, 
ng Secretary. 


SIMCOE TO DUNDAS! 
aplicate N® 1 
Quebec Nov™ 19% 1791 


na conversation which I have had with M* Chief Justice Smith,? He appears 

edly of opinion, That, from the Moment Lieut Governor Clarke shall issue his 

amation,® in December next agreable to the Act of Parliament, & fix & Declare 

mmencement of the late Act of Parliament by which the new form of Govern- 

is Constituted in Upper & Lower Canada, there will be a deficiency of that part 

» executive Government, which is Vested in the Governor or Lieut Governor 

per Canada; & He gave as instances, that, the Mercy of the Crown could not 

+. onded in remitting fines or forfeitures, nor its Justice exemplified in executing 

ntence of Death; & this defect He supposes not to admit of remedy, for the 

+, as there is not in America, a Major part of the executive Council of Upper 

* to adminster the Oaths necessary for me, to qualify myself to take upon 

the Government agreable to my Commission;® & He conceives it utterly impos- 

+hat Lieut. Governor Clarke having received his Commission, as Lieut. Governor 

wer Canada can in any shape, administer the Government of Upper Canada. 

. . “tng, to such high Legal Authority as that of the Chief Justice, I have only 

-asired that his opinion may not be publicly divulged; & at the same time I have 

ated tc the Chief Justice that, I conceive, all the inferior degrees of Magistracy do 

“ain in full force, Authority & Effect, as being derived from those Laws, Statutes, 

© ances, which in the 334 Clause of the Canada Bill are declared to operate as 

= ?rovince of Quebec had not been divided.® 

e Chief Justice intimates his Surprize that there was not inserted a clause 

n L..d Dorchesters Instructions, which had obtained generally in those of the Gov- 

. of the Ancient Colonies of Great Britain, to authorize the Governor to nomin- 

-xecutive Councellors in case of the want of a sufficient Number, (from whatever 

n it might arise,) to carry on the necessary Business of Government: & such 

utive Councellors, He said, might exist, pro hac vice, & under whatever limita- 
his Majesty in his Wisdom should think fit— 

tT eannot but think such a Clause, Sir, to be well worth your consideration, as 

Executive Council of Upper Canada is very limited in point of Numbers. The 

nt Executive Council consists of four Members viz—Chief Justice Osgoode, 

Robertson, Mt Grant & M* Russel: & by a letter I received from M* Nepean, 

I understand that a Gentleman from Detroit is to be added to this Number, for whom 








1. From the contemporary copy in the Canadian Archives, Duplicate Despatches, Upper 
. nada, 1791. Another copy is to be found in Q. 278, page 7 
%. See page 14, note 1. 


é page 55. ; aa 
. re rant was at this time the only, member of the Executive Council in Canada. 
Dorchester’s Commission, page 9. 5 sie 
. ae pds that in the absence of a Proclamation continuing the Judges and 
Justices in office the magistrates might refuse to act. This question is discussed at greater 
length in his despatch to Dundas of December 7, 1791. 
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a Blank is left in Lord Dorchesters Instructions—There is also another Blank left 
in the same Instructions for some other Person, but for whom I have not the slightest 
Intimation— 

I do not apprehend that Lord Dorchester or myself in his Absence, has any 
Authority to legally fill up these Blanks—I wish that M* Jacques of Detroit may be 
appointed to the first Vacancy both in the Executive & Legislative Councils* as I under- 
stand he is the most proper Person in that District from whence it is but Justice that 
a French Gentleman of indisputable Loyalty should be selected & the other Vacancy I 
think it would be proper to empower me to dispose of as I shall think fit, to the 
Speaker or some Member, in all probability, of the House of Assembly—There is not 
at present any one of this Executive Council, in Canada, except M™ Grant— 

The Season will probably be very late before such a Number of the Executive 
Council can be convened beyond the Point au Boudet, as to invest me in the Office of 
Lt Governor— 

I submit to your Consideration whether an Instruction framed to enable me to 
call together a certain Discription of Persons for that Hspecial Purpose would, or 
would not be an advisable measure?—The Necessity of ordering all the Civil Officers 
of the Government to repair to Montreal as early as possible will I dare say attract 
your Notice— 


T have the honor to be with the utmost respect— 
Sir, 
Your most Obedient 
& most Hum? Servant 


J. G. SIMCOE. 


To The Right Hone 
Henry Dundas &c. &e. &e. 
one of his Majestys Principal 
Secretaries of State. 
Whitehall 


London. 


1. Simcoe had been asked in July to recommend persons qualified to represent the French 
pate settlement at Detroit in the Executive Council. (The Canadian Archives, Q 278, 
page ; 

2. No instructions were given in this respect. Matters were allowed to stand until the 
ee the arrival of Osgoode and Russell permitted the constitution of the Hxecutive 

ouncil. 
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REPORT OF EXECUTIVE COUNCIL RESPECTING CROWN LANDS. 


Saturday 4% February 1792. 
At the Council-Chamber in the Bishop’s Palace. 
PRESENT 


His EXcenLency Wayor-GENERAL CLARKE LIEUTENANT-GovERNOR. 


The Honorable 
William Smith Esquire 


and 
The Honorable 
Francois Baby Joseph De Longueuil & 
Thomas Dunn Pierre Panet 
Esquires 


Report on the Reference respecting the Waste Lands. 


His Excellency communicates to the Board a Report of the Committee upon the 
Reference of His Majesty’s Instructions relating to the Waste Lands of the Crown,” 
together with a Draft of the Proclamation required by the Reference, which are 
approved of and ordered to be entered. | 


“To His Excellency Alured Clarke Lieutenant-Governor of the Province of Lower 
“Canada and Major General of His Majesty's Forces dc &e Cc. 


“Report on the Reference of the Royal Instructions for the dis- 
“posal of the Crown Lands in Lower Canada, to a Committee of the 
“ Executive Council, the Members assembled being the Chief-Justice, 
“Mt Finlay, M* Baby and M? Dunn, 


“ Way iT PLEASE YOUR EXCELLENCY, 


“The Committee upon consideration had of His Majesty’s Instructions relating 
“to the Waste Lands of the Crown, and an Extract from the Secretary of State’s 
“Letter of the 16* of September* accompanying the same, humbly report,— 

“That it is expedient to make His Majesty’s most gracious intentions for the 
“Population, Strength and Prosperity of the Province, immediately and generally 
“known, by printing and dispersing copies of some Proclamation of the Tenor of the 
“Draft herewith delivered. 

“That in the Defect of a Regulation for the Conduct of the officer concerned in 
“the Land granting Department, it is expedient to frame a Table of fees, to which 
“ all the Petitioners for the Crown-lands may have access.— 





1. From the origina] minutes, Canadian Archives, State Book A, Lower Canada, page 17. 

9. See the Instructions to Dorchester, Articles 31-40, page 21. 

3. The despatch of Mr. Dundas to Lord Dorchester, No. 1 of September 16, 1791, contains 
the instructions for the appropriation of lands to be known as the Crown Reserves. 

“™he general Instructions which accompany this will sufficiently explain to your Lord- 
ship His Majesty’s intentions with respect tothe nature and extent of the Lands to be re- 
served for the support of the Protestant Clergy. In addition to which, His Majesty’s Ser- 
vants are of opinion that other reservations should be made for the benefit of the Crown 
within the several Towns and Townships, for the purpose of raising, by sale or otherwise, a 
fund, to be hereafter applied towards the support of Government.” — : j 

“ These reservations should be made in such situations, and be so intermixed with ands 
to be granted to other persons, as may render the possession of them objects to such persons 
when the Lands originally granted to them shall have been cultivated. The extent of these 
reservations, it is conceived, should not be less than that which has been directed to be 
allotted for the Protestant Clergy, and, it is expected that by a judicious choice such reser- 
yations may ultimately become an Object of considerable importance in the way I have 
mentioned.”—(The Canadian Archives, Q 52, page 211.) 
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“That for such Table and Regulations the Prerogative of the Cruwn 1s competent, © 
“and the Interposition of the Legislature neither necessary nor expedient. In con- 
“firmation of which opinion, the Committee observe, that the Table of fees ought to be 
“such, as while it fulfils the Royal Intention of improving and peopling the Province, 
“as essential to its welfare and safety, should (that End answered) be of as little 
“ expence as possible to the Crown; and the Table of fees, as a measure of experiment, 
“should therefore be alterable at the pleasure of the Government alone. And until 
“His Majesty shall otherwise command, may stand upon the authority of the Gov- 
“ernor and Council, entered in the Minutes of the Board, and copies hung up in all 
“the Offices thro’ which the Grants are to pass— 

“That the Committee do not conceive it to be necessary, to put the whole Charge 
“of Surveys upon the Crown; but that the royal bounty, so favorable to settlers in 
“ other respects, will suffice even tho’ a part of the Charge of the Work in the Field for 
“ ascertaining the Grants desired, should be borne by the Petitioners; and that such 
“ contribution will rather expedite than retard the execution of His Majesty’s most 
“eracious intentions— 

“The Committee are further of opinion, that the Proclamation should also he 
“ silent, a3 to the Town Spots in the large Townships to be granted, Husbandry being 
“the first object, and Village Settlements following as the Population by Farmers 
“advances, and then in such locations as Accident or a coincidence of circumstances 
“may direct: and for this reason, the Proclamation is so framed as to reserve to the 
= Government, the power of devoting a proportion for Villages, where the utility of 
“the measure shall become apparent, and a Township to be created, shall be so well 
“known, as to enable the Crown to provide for a close settlement in it, and to desig- 
“nate the Spot.— 

“ All which is nevertheless humbly submitted to your Excellency’s great wisdom” 


“ Signed by Order 30% Jan 1792 
: (Signed) “WM. SMITH Chairman.” 


A PROCLAMATION.* 


To such as are desirous to settle on the Lands of the Crown in the Province of Lower 
Canada. 


By His Excennency ALURED CLARKE, Esquire, Lieutenant Governor and Oom- 
mander in Chief of the said Province, and Major General of His Majesty’s Forces, 
&e éc &c. 

BE IT KNOWN to all concerned, that His Majesty hath by His Royal Commission 
and Instructions to the Governor,? and in his absence to the Lieutenant Governor or 








1. From the copy published in The Quebec Gazette, February 16, 1792, an i 
Clarke to Dundas, No. 21, Canadian Archives, Duplicate hespatenes’ Lower Gero ag 
In transmitting this Proclamation Lieut. Governor Clarke remarked, “This Procla- 
mation has been published with the advice of the Executive Council, as will appear by the 
enclosed Minute of their proceedings but it isnot so declared in the Body thereof, in order 
to accommodate Colonel Simcoe, who wished at the same time to issue a Proclamation respect- 
ing the Crown Lands in Upper Canada, exactly corresponding to that published here, and who 
could not in his present situation avail himself of the advice of His Council, at his request 
also I have omitted to add the short description of the natural advantages of the soil and 
climate and its conveniences for trade as recommended in the same Article of the Instrue- 
tions, he not having yet acquired a sufficient knowledge of the country to enable him to do it 
“No regulation of the quantum of fees payable on grants of lands exists at present in this 
Pena is supposed by the 34th Article of the Royal Instructions.” Canadian Archives 
-1, p. 97. ‘ 
Colonel Simcoe issued a similar Proclamation for Upper Canada on the i 
signed by Thos. Fallot: eae pecresary ae Simcoe to Dundas, No. 4, Tega ae a 
con rary copy ma i i t : 
eee mane y copy y ound in the Canadian Archives, Duplicate Despatches, Upper 
2. See pages 5 and 18. < 
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person administering the Government for the time being of the said Province of 
Lower Canada, given Authority and Command to grant the Lands of the Crown in 
the same by Patent under the Great Seal thereof; and it being expedient to publish 
- and declare the Royal Intention respecting such Grants and Patents, I do accord- 
ingly hereby make known the Terms of Grant and Settlement to be: 


First. That the Crown Lands to be granted be parcel of a Township: If an 
inland Township, of Ten Miles square, and if a Township on navigable Waters, of 
Nine Miles in Front and Twelve Miles in Depth, to be run out and marked by His 
Majesty’s Surveyor or Deputy Surveyor General, or under his sanction and 
authority. 

Second. That only such part of the Township be granted as shall remain, after a 
reservation of one seventh part thereof for the support of a Protestant Clergy, and 
‘one other seventh part thereof, for the future disposition of the Crown. 

Third. That no Farm Lot shall be granted to any one person which shall: con- 
tain more than two hundred acres; yet the Governor, Lieutenant Governor or Person 
edministering the Government, is allowed and permitted to grant to any person or 
persons such further quantity of Land as they may desire, not exceeding one thousand 
acres over and above what may have been before granted to them. 

Fourth. That every Petitioner for Lands make it appear, that he or she is in a 
condition to cultivate and improve the same, and shall besides taking the usual 
Oaths, subscribe a Declaration (before proper persons to be for that purpose ap- 
pointed) of the tenor of the words following, viz. 


“T, A. B. do promise and declare that I-will maintain and defend to the utmost 
“of my power the authority of the King in His Parliament as the supreme 
“Legislature of this Province.” 


Fifth. That application for Grants be made by petition to the Governor, Lieu- 
tenant Governor, or person administering the Government for the time being, and 
where it is adviseable to grant the Prayer thereof a Warrant shall issue to the proper 
Officer for a survey thereof, returnable within six months with a Plot annexed, and 
be followed with a Patent granting the same, if desired, in Free and Common Soccage, 
upon the terms and conditions in the Royal Instructions expressed, and herein 
after suggested. 

Sixth. That all Grants reserve to the Crown all Coals, commonly called Sea 
Coals, and Mines of Gold, Silver, Copper, Tin, Iron, and Lead; and each Patent con- 
tain a clause for the reservation of Timber for the Royal Navy of the tenor fol- 
lowing: 

“ And provided also, that no part of the tract or parcel of Land hereby granted to 

“the said and his heirs, be within any Reservation heretofore made and 

“marked for Us, Our Heirs and Successors by Our Surveyor General of Woods, or 

“his lawful Deputy; in which dase, this Our Grant for such part of the Land 

“hereby given and granted to the said and his heirs forever as afore- 

“sdid, and which shall upon a survey thereof being made, be found within any 

“ such Reservation, shall be null and void, anything herein contained to the con- 

“trary notwithstanding.” 


Seventh. That the two sevenths reserved for the Crown’s future disposition, and 
the support of a Protestant Clergy, be not severed Tracts each of one seventh part 
ef the Township, but such Lots or Farms therein as in the Surveyor General’s 
Return of the survey of the Township, shall be described as set a part for these 
purposes, between the other Farms of which the said Township shall consist, to the 
intent that the Lands so to be reserved, may be nearly of the like value with an equal 
quantity of the other parts to be granted out as afore-mentioned. 
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Eighth. That the respective Patentees are to take the Estates granted to them 
severally free of Quit Rent and of any other Expences, than such Fees as are or may 
be allowed to be demanded and received by the different Officers concerned in passing 
the Patent and recording the same, to be stated in a Table authorized and established 
by the Government and publickly fixed up in the several Offices of the Clerk of the 
Council, of the Surveyor General, and of the Secretary of the Province. 

Ninth. That every Patent be entered upon record within Six Months from the 
Date thereof, in the Secretary’s or Register’s Offices, and a Docket thereof in the 
Auditor’s Office. 


Tenth. Whenever it shall be thought adviseable to grant any given Quantity to 
one person of one thousand acres or under, and the same cannot be found by reason 
of the said Reservations and prior Grants within the Township in the Petition 
expressed, the same, or what shall be requisite to make up to such Person the 
Quantity advised, shall be located to him, in some other Township upon a new Peti- 
tion for that purpose to be preferred. 

And of the said several Regulations, all Persons concerned are to take Notice and 
govern themselves accordingly, 

Given under my Hand and Seal at Arms at the Castle of Saint Lewis, in the 
City of Quebec, the Seventh Day of February, in the Thirty-second Year of His 
Majesty’s Reign, and in the Year of Our Lord One thousand seven hundred and 
ninety-two. 

ALURED CLARKE. 
By His Excellency’s Command,—A. C. 


Hucu Fintay, 
acting Secretary. : 


CLARKE TO DUNDAS.* 


No. 25. 
QuEBEC, 2S** April, 1792. 
Sir, 


Inclosed I have the honor to transmit you Copies of the Minutes of Council 
concerning State matters from the 26» December last to the 11 Instant. 

I inclose also Exemplifications under thé Great Seal of the Province & printed 
Copies of two Ordinances” enacted by the Governor and Executive Council on the 
24% February last, with.a paper of Observations respecting them. 

Besides the remarks therein made relative to the Court of Appeals, I wish to 
eall the attention of the King’s Ministers to that part of the Minutes which states 
it to be the opinion of the Council that by the late Act the Governor, Lieut. 
Governor or Person administering the Government should always preside in that 
Court which in this Country, where it meets monthly and sits as long as there is any 
business before it, will employ much of his time, and may be productive of great 
elamour and inconvenience by impeding the regular Course of Justice, should his 
other duties, which in his Military capacity may become very important, call him to a 
distant part of the Province. 

By the Royal Instructions, such Members of the Executive Council as shall be 
at that time Judges of the Court from whence an Appeal shall be made are not to 





5 i From the contemporary copy in the Canadian Archives, Duplicate Despatches, Lower 
anada, 1792. 

2. One Ordinance is that published at page 68; the other was an ordinance to facilitate 
the production of Paro] Proof in Civil Causes. 


CONSTITUTIONAL DOCUMENTS 63 


SESSIONAL PAPER No. 18 


ba permitted to vote upon the said Appeal.t The Judges of the Common Pleas are 
by their Commissions authorized to officiate in each and every district—It is there- 
fore submitted whether those who are of the Council may not sit and vote in Appeal 
in Causes at which they have not before assisted in the Court below. 

The Instructions being silent as to the Members necessary to form a Quorum 
of the Executive Council, and the Royal Commission haying fixed three as the 
number before whom the Governor was to take the Oaths of Office, that rule has 
been adopted, as sufficient for all purposes, which I trust will be approved. 

The governor not being vested with an authority to appoint Members of the 
Council protempore, in case they should be reduced to a number too few to transact 
business, it is submitted whether such power might not be conducive to His Majesty’s 
Service. 
I have the honor to be with great respect, 

Sir 
Your most obedient and 
most faithful humble servant, 


ALURED CLARKE. 
The Right Honble. 
Henry Dundas. 


OPINION OF HIS MAJESTY’S SOLICITOR GENERAL FOR THE PROV- 
INCE OF LOWER CANADA SUBMITTED TO THE HONORABLE BOARD 
OF COUNCIL UPON HIS. EXCELLENCY’S REFERENCE TO THE 
BOARD OF THE 97 INSTANT TO REPORT “WHAT THE 
ADMINISTRATION OF JUSTICE IN THE COURT OF 
APPEALS MAY REQUIRE.” 


May it please Your Honors, 


In order fully to mect the requirements of the reference, it is necessary to take 
into contemplation the Statute of the 148 of His Majesty ch. 83 commonly called 
the Quebec Act. His Majesty’s Commission to His Excellency Governor Carleton 
in consequence of that Act, The Royal Instructions, if attainable, that accompanied 
that Commission, and the provincial Ordinance of 1777 Ch. 1. as well as the 1*. 334. 
34th asth & 50%. Sections of the Statute of the 31%. of His Majesty ch. 31. which I 

‘shall term The Canada Act, His Majesty’s Commission to his Excellency Lord 
Dorchester in consequence of that Statute and the 4 article of the Royal Instruc- 
tions accompanying that Commission. 

By the Quebec Act, Sect. 12.* it was enacted that His Majesty should & might 
constitute and appoint a Council for the affairs of the province of Quebec, who should 
have power and authority to make Ordinances for the peace welfare & good govern- 
ment of the province with the consent of His Majesty’s Governor, &c., and after 
several provisions therein specified, It was also enacted at Sect. 17. 


1. See Article 4 of the Instructions, page 14. ; 

2. Owing to the uncertainty of the Constitution of the Court of Appeal the Lieutenant 
Governor asked the Committee of the whole Council to report “ wliat the Administration of 
Justice in the Court of Appeals may require, with liberty to avail themselves of the Opinions 
af the King’s Solicitor General and of such Gentlemen of the Law as He may elect to His aid 
therein.” (Minutes of Executive Council, January 9, 1792). Opinions were secured from the 
Solicitor General, Mr. Ogden, Mr. DeBonne, Mr. A. Panet, Mr. Berthelot Dartigny and My. 
Jonathan Sewell. ‘These formed part of the report of the Committee of Council and were 
the basis of the Ordinance which follows. The opinion of the Solicitor General is here 
given in the form in which it appears in the Minutes of the Executive Council, State Book A, 


Lower Canada, page 30. 
3. Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 404. 
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“That nothing therein contained should extend or be construed to extend 
“to prevent or hinder His Majesty His Heirs or Successors, by His or their 
“Letters Patent under the Great Seal of Great Britain from erecting consti- 
“tuting and appointing Courts of Criminal Civil & Ecclesiastical Jurisdiction 
“within & for the said province of Quebec, and appointing from time to time 
“the Judges and Officers thereof.” 


His Majesty by his Commission under the Great seal of Great Britain to His 
Excellency Governor Carleton dated at Westminster the 31 of J anuary 1775, was 
pleased “to give and grant unto His Governor full power & authority, with the 
“advice & consent of His Council, to erect constitute & establish such & so 
“many Courts of Judicature & public justice within his Government as he and they 
“should think fit & necessary for hearing & determining all Causes as well 
“ Oriminal as Civil”’—And also—“to grant to his Governor full power & authority 
“to constitute and appoint Judges and other necessary Officers & Ministers for 
“the better administration of Justice and putting the Laws in execution.” 

I am not armed with any of the Royal Instructions which accompanied that 
Commission but His Majesty by his Commission delegates to the Governor & Council 
the power of erecting the civil and criminal Courts, and to the Governor alone the 
appointment of the Judges thereof.? 

By the authority of the Quebec Act and His Majesty’s said Commission, the 
Governor & Legislative Council of the day by the Ordinance of 1777 ch. 1. article 
4, erected a Superior Court of civil jurisdiction for hearing and determining Appeals. 
it run in these words, 


“The Governor & Council are hereby erected & constituted a superior 
“Oourt of Civil Jurisdiction (whereof in the absence of the Governor and 
“TLieutenant Governor the Chief Justice shall be President) for hearing & 
“ determining all appeals from the inferior Courts of Civil Jurisdiction within 
. “the province, in all cases where the matter in dispute shall exceed the sum of 
“Ten pounds sterling or shall relate to the taking or demanding any duty payable 
“to His Majesty, or to any fee of Office, or annual rents, or such like matter or 
“thing where the rights in future may be bound, though the immediate sum or 
“value appealed for be less than Ten- pounds sterling—And any five Members 
“of the said Council (the Judges who shall have given the Judgment appealed 
“from excepted) with the Governor, Lieutenant Governor or Chief Justice shall 
“constitute a Court for that purpose, which shall sit the first Monday in every 
“Month throughout the year, and continue sitting each month as long as the 
“business before it may require—And the said Court of Appeals shall have power 
“to revise & examine all the proceedings in the Court below, and to correct 
“all errors both in fact and in Law, and to give such Judgment as the Court 
“below ought to have given, and on such judgment to award and issue such 
“ execution as the law shall direct.’ 


Thus, in the year 1777, the Court of Appeals was erected, its Judges described, 
and its Jurisdiction defined. But the existence of that Court extinguished on the day 
of the commencement of the Canada Act in this province by the operation of the 15* 
Section thereof, which repeals so much of the Quebec Act as in any manner relates 
to the appointment of a Council for the affairs of the province of Quebec, or to the 
power given by the said Act to the said Council. It took effect here on the 26% 





1. See Canadian Archives, M 229, pages 42 and 43. ; 

2. See Articles 12-19 of the Instructions to Carleton, Constitutional Documents, 1759-1791, 
Shortt and Doughty, 1907, page 422. 

3. Constitutional Documents, 1759-1791 Shortt and Doughty, 1907, page 464. 

4, Ibid, page 694, 
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of December last in consequence of his Excellency’s proclamation! of the 18% cf 
November issued pursuant to the 48t® Section of the Act. 

. By the 33% Section? all the Laws Statutes and Ordinances in force on the day 

the Commencement of the said Act in this province are to remain & continue in force, 

but with this exception, viz, 


“Except in so far as the same are expressly repealed or varied by this Act, 

“or in so far as the same shall or may hereafter by virtue of and under the 

“authority of this Act be repealed or varied by His Majesty His Heirs or Suc- 

“cessors by and with the advice & consent of the Legislative Council & Assembly 

“or in so far as the same may be repealed or varied by such temporary Laws or 

“Ordinances as may be made in the manner héreinafter mentioned ”—alluding 

to the 50 Section. 

The Ordinance of 1777 ch. 1. constituting the former Court of Appeals, describ- 
ing its Judges, and ascertaining its Jurisdiction, was a Law in force on the day of 
the commencement of the Canada Act—Here the Question is raised, 

“Whether the Constitution of that Court, the description of its Judges, and 

“the designation of its Jurisdiction, are, or any and what part of the is repealed 

“or varied by the Canada Act?” 

The legal answer to this question will depend upon a right construction of the 34 
section, which runs in these words, 

“ And Whereas by an Ordinance passed in the province of Quebec the Gov- 

“ernor and Council of the said province were constituted a Court of civil juris- 

“diction for hearing & determining appeals in certain cases therein specified, Be 

“it further Enacted by the authority aforesaid, That the Governor, or Lieutenant 

“ Governor, or person administering the Government of each of the said provinces 

“vespectively, together with such Executive Council, as shall be appointed by His 

“ Majesty for the affairs of such province, shall be a Court of Civil Jurisdiction 

“within each of the said provinces respectively, for hearing & determining appeals 

“within the same,2n the like cases,and in the like manner & form, & subject to 

“the like appeal therefrom, as such appeals might before the passing of this Act 

“have been heard and determined by the Governor & Council of the province of 

“ Quebec; but subject nevertheless to such other or further provisions as may be 

“made in this behalf, by any Act of the Legislative Council & Assembly of either 

“of the said provinces respectively, assented to by His Majesty, his Heirs or 

* Successors.” 

Here we see a new Court of Appeals erected immediately after the dissolution of 
the former one, and a different description of the Judges of that Court, but with the 
same Jurisdiction in every respect. The Governor or Lieutenant Governor, or person 
administering the Government of the province, together with the Executive Council 
are to compose the Court. The Court being so Composed are to hear and determine 
appeals in the like cases and in the like manner & form, and subject to such appeal 
therefrom, as heretofore under the Ordinances made in consequence of the Quebec 
Act.. If it should be conceived that the presence of the Governor or Lieutenant 
Governor or person administering the Government is unnecessary upon the Bench, 
it would then be reduced to the executive Council alone, which in my opinion is not 
Warranted ,it would be irregular.’ 

‘As to the number of the Members of the Executive Council requisite for composing 
a Court, with the Governor or Lieutenant Governor or person administering the Goy- 
ernment, three members in my opinion in case a greater number cannot attend, may 





1. See page 55. 
2. CL LGnaa Documents, 1759-1791, Shortt and Doughty, 1907, page 702. 


3. This is the view expressed in all six opinions. 
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with the Governor or Lieutenant Governor or person administering the Government 
compose a competent Court, and I ground my opinion upon the Clause in His Majesty’s 
Commission whereby the Executive Council or any three or more of the Members there- 
of are empowered and required to tender & administer to the Governor the oaths therein 
directed, whence I conclude that the Governor and any three or more of the Members 
are considered a competent Board of Council, and as such by the 34 Section of the 
Statute may compose a competent Court of Civil Jurisdiction for hearing & deter- 
mining Appeals; but for making Temporary Laws the consent of the major part of 
the Executive Council is required by the 50% Section. I consider as I have before 
observed, that so much of the article of the Ordinance of 1777 ch. 1. as relates to the 
erection or constitution of the Court of Appeals, and the description of its Judges, 
to be totally varied by the said 344 Section of the Act, and therefore what is mention- ~ 
ed in that article of the Ordinance of 1777 whereby the President and any five of the 
Members of the then Legislative Council were to compose a Court, has no relation to 
the Court as it now stands, constituted by the 34 section of the Act, followed up 
by the 4 article of the Royal Instructions.? 

If this Interpretation of the Act is not admitted to be right, the subject as it 
regards the King’s Prerogative, becomes very delicate. 

The Act says the Governor or Lieutenant Governor or person administering the 
Government together with such executive Council as should be appointed by His 
Majesty, are to compose the Court of Appeals. It is true that His Majesty’s Com- 
mission to the Noble Lord our Governor gives and grants to His Lordship full power 
and authority with the advice of the executive Council, but subject nevertheless to 
the provisions of the said Act, and to such further powers, authorities and Instructions 
as His Majesty may therewith or at any time thereafter give to His Governor in that 
behalf under his Majesty’s signet & sign manual or by his Order in his privy 
Council, to erect constitute and establish such Court or-Courts of Judicature and 
public justice within this province as He and they should think fit for the hearing & 
determining of all Causes as well Criminal as Civil according to Law and equity—And 
that His Majesty therein empowers the Governor to constitute & appoint Judges 
&e. But the Canada Act has erected, constituted & established the now Court of 
Appeals for this province, and His Majesty has been graciously pleased to constitute 
and appoint the Judges thereof—Therefore I humbly conceive it to be unsafe under 
any Construction of the 50 Section to deviate by any temporary law to be made, 
from the Act itself either respecting the constitution of the Court, or the description 
of the Judges thereof. 

There are seven Members of the Executive Council resident within the province, 
and at any rate His Excellency the Lieu Governor with a majority of the nine mem- 
bers named (if your Honors should think I am wrong in my opinion that three are 
sufficient) will compose a competent Court. 

I am therefore of opinion that the Constitution of the present Court of Appeals 
and the description of the Judges thereof, require no declaratory or Explanatory Law, 
the same being sufficiently explicit in the words of the Statute and in the Royal In- 
struction. 





1. For the Commission, see page 5. For a decision relative t P 

tive Council in Upper Canada, Bcc nase 214, : Ores ee oe tee ee 

On this question a difference of opinion arose. Mr. Ogden considered ita proper ques- 
tion for Legislation. He was of opinion that if the whole of the fourth Article of the Ordin- 
ance of 1777 was barely intended to constitute the Court of Appeals then it was repealed by 
the Act of 1791. But if the second section of the fourth article was to be considered as part 
of the Practice and Procedure of the Court it still remained in force and five members would 
constitute a quorum. Mr. DeBonne says “je suis clairement d’opinion que le meme nombre 
qui composoit Vancienne Cour d’apel, est requis pour celle actuelle” (State Book A, Lower 
Canada, page 48) and Mr. Panet “dans le doute du nombre compétent des Juges d’Appels, la 
majorité des Conseillers executifs en Cour pourroit étre adoptée”’. (State Book A, Lower 
Canada, page 52.) Mr. Sewell argued that the phrase “Manner and form” could be con- 
strued to include the number and description of members necessary to constitute the court. 


CONSTITUTIONAL DOCUMENTS 67 
“SESSIONAL PAPER No. 29c 


With respect to the designation of the Jurisdiction of the present Court of Appeals 
the 337 Section of the Canada Act! continues in force all the Laws Statutes & 
Ordinances of the province, to be executed as heretofore, with exception to so much 
of the 4 Article of the Ordinance 17772 as I have already spoken to: Therefore 
their jurisdiction, under the Canada Act, in so far as relates to that article is, 


“To hear & determine all appeals from the inferior Courts of Civil Juris- 

“diction within this province of Lower Canada, in all cases where the matter 

“in dispute shall exceed the sum of Ten pounds sterling, or shall relate to the 

“taking or demanding any duty payable to His Majesty, or to any fee of Office 

“or annual rents, or other such like matter or thing where the rights in future 

“may be bound though the immediate sum or value appealed for be less than 

“ten pounds sterling—They are to revise and examine all the proceedings of 

“the Court below, correct all errors both in fact and in Law, give such judg- 

“ment as the Court below ought to have given, and on such J udgment to award 

“and issue such execution as the Law shall direct—And the Court is required 

“to sit the first Monday in every month throughout the year, and continue 

“sitting each month as long as the business before it may require.” 

Other points are committed to their Jurisdiction by other Laws & Ordinances of 
the province. 

The jurisdiction of the present Court of Appeals, under the Canada Act is 
therefore the same in every respect with the Jurisdiction vested in and exercised by 
the former Court of Appeals. This subject therefore requires no explanatory Law. 

By the 4™ article of the Royal Instructions to His Excellency Lord Dorchester 
bearing date at St James’s the 16 of September last, the Royal will and pleasure is 
expressed that the Governor should permit & allow Appeals unto him & the 
Executive Council in manner prescribed by the Act, and should issue a Writ as 
nearly in the accustomed manner as the case should admit returnable before himself 
& the Executive Council, who are to proceed to hear & determine such appeals 
wherein such of the executive Council as shall be at that time Judges of the Court 
from whence such Appeal shall be so made shall not be admitted to vote upon the said 
appeal, but they may be present to- give the reasons of the Judgment given by them 
in the Causes wherein such appeal may be made, provided that in all such appeals 
the sum or value appealed for do exceed the sum of Three hundred pounds sterling, 
and that security be first duly given &e. 

Two Questions arise upon this article, 

1s*\—Whether a Judge of the inferior Court being a Member ‘of the Executive 
Council, who did not sit in Judgment in the cause, can sit as a Judge in Appeal. 

241_Whether the Governor or Lieutenant Governor or person administering the 
Government of the province can legally permit & allow & issue a Writ of Appeal, in 
‘eases under the sum or value of Three hundred pounds, but greater than ten pounds 
sterling. 

By the Ordinance of 1777 ch. 1. Article 4. The Judges who should not have sat 
in Judgment in the inferior Court, were permitted to sit upon the Bench in the Court 
‘of Appeals, and to vote upon the decree there to be pronounced—By this article of 
the Royal Instructions it is expressed that “such of the Hxecutive Council as shall 
“be at that time Judges of the Court from whence such appeal shall be made, shall not 
“be admitted to vote upon the said appeal—But it proceeds by admitting them (the 
Judges of the Court) to be present to give the reasons of the Judgment given by them. 
[The Honorable M? Dunn? is at present the only Member of the Executive Council 
who is also a Judge of the Court of Common pleas as well for the Districts of Montreal 





1. Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 702. 
2. Ibid, page 464. 
8. See page 14, note 5. 
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& Three Rivers as for the District of Quebec; He might under the Ordinance of 
1777 sit in Judgment in the Court of Appeals upon any sentence of the Common 
pleas in either district wherein he had not been upon the Bench giving the sentence 
of the inferior Court; but I think the safer and perhaps the better opinion upon the 
Royal Instruction is, that no Member of the Executive Council who shall be at the 
time Judge of the Court from whence the appeal is made should vote upon any 
appeal from the Court wherein he is a Judge, until the Royal pleasure in this 
respect shall hereafter be communicated to His Majesty’s Governor.) 

The second Question is, “ Whether the Governor &c. can legally permit & allow 
“& issue a Writ of appeal in cases above Ten pounds but inferior to three hundred 
“pounds sterling?” 

I have already expressed my opinion that under the 34 section of the Canada 
Act the new Court of Appeals can now proceed to hear and determine Appeals in the 
like cases i.e., in all cases above the sum or value of Ten pounds sterling, and in the 
like manner & form, as the former Court of Appeals might—But by the Royal In- 
struction it is provided that in all such Appeals the sum or value appealed for do 
exceed the sum of Three hundred pounds sterling. 

If it be conceived that the Royal Instruction is to take immediate effect, a 
emporary law should be made for that purpose, if it be thought fit that the Courts 
of Common pleas are to be invested with an ultimate Jurisdiction to that extent. 
But I humbly conceive that His Excellency the Governor &e. may under the 
Canada Act proceed in all cases in the same manner as heretofore, until His Majesty’s 
Royal will and pleasure shall in this respect hereafter be communicated to his 
Governor. 

All which is very respectfully submitted to your Honors consideration and wisdom. 

(Signed) J. WILLIAMS? 
Sol® Gen!. 
30% January, 1792. 
r Gk: 


AN ORDINANCE RELATING TO CAUSES IN APPEAL TO THE COURT 
OF THE GOVERNOR AND EXECUTIVE COUNCIL? 


Anno Tricesimo secundo Georgii Tertii Regis. 


CHAT 


Passed 24 Feb, 1792. 


P. A. De Bonne, 
AS. 


Wuereas an Act of Parliament was lately passed, intitled, “An Act to repeal 
certain parts of an Act passed in the fourteenth year of His Majesty’s Rei n 
entitled an Act for making more effectual provision for the Government of ri 
Province of Quebec in North America, and to make further provision for the 
Government of the said Province.” 





= ae me adi ions) Instruction, page 71. 

- Mr. Jenkin Williams had been appointed Solicitor Genera 

Domain, December 14, 1782. Since 1776 he had been Clerk of tke Lenislatice Coe 
bee and, on the formation of Lower Canada, was appointed Clerk of the Executive C a 
In 1793 he was made a justice of the Court of Common Pleas and on the reorganization of the 
judiciary in 1794 became a justice of the Court of King’s Bench for the District of Queb : 
Later he held a seat in both the Executive and Legislative Councils. ‘eos 

3. From the copy of the ordinance published in The Quebec Gazette, March 1, 1792 
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AND WHEREAS it is by the said Statute first afore-mentioned, enacted that the 
oe Lieutenant Governor or person administering the Government of Lower 
anada, together with such Executive Council as should be appointed by His Majesty 
for the Affairs of the said Province shall be a Court of Civil Jumsdiction within 
the said Province, for hearing and determining Appeals within the same in the like 
eases and in the like manner, and form and subject to such Appeal therefrom as 
such Appeals might before the passing of the said Act have been heard and deter- 
mined by the Governor and Council of the Province of Quebec, but subject never- 
theless to such further order or other provisions as might be made in that behalf 
by any Act of the Legislative Council and Assembly of the said Province assented 
to by His Majesty, His Heirs or Successors. AND WueErras, it was by the said 
Statute also enacted, That the former Ordinances in force at the day of the com- 
mencement of the said Statute should remain and continue to be of the same force 
as if the said Statute had not been passed, except in so far as the same was expressly 
repealed or varied by the said Statute, or in so far as the same should be or might 
thereafter by virtue of and under the authority of the said Statute be repealed or 
varied by His Majesty, His Heirs or Successors, by and with the advice and consent 
of the Legislative Council and Assembly of the said Province, or in so far as the 
same might be repealed or varied by such temporary Laws or Ordinances as might 
be made in the manner therein after specified! 

Anp WHEREAS it was further by the said Statute enacted, That in such interval 
as might happen between the commencement of that Statute within the said Pro- 
vinee of Lower Canada and the first meeting of the Legislative Council and 
Assembly, it should and might be lawful for the Governor or Lieutenant Governor 
thereof, or for the person administering the Government therein, with the consent 
of the major part of such Executive Council as should be appointed by His Majesty 
for the Affairs of the said Province, to make temporary Laws and Ordinances for the 
good government, peace and welfare of such Province, in the same manner and 
under the same restrictions as such Laws or Ordinances might have been made by 
tthe Council for the Affairs of the Province of Quebec, constituted by virtue of the 
afore-mentioned Act of the fourteenth year of the Reign of His present Majesty, 
and that such temporary Laws and Ordinances should be valid and binding within 
the said Province until the expiration of six months after the Legislative Council 
and Assembly of the said Province of Lower Canada shall be first assembled by 
virtue of and under the authority of the said Statute, subject nevertheless to be 
sooner repealed or varied by any Law or Laws which might be made by His Majesty, 
His Heirs or Successors, by and with the advice and consent of the said Legislative 
Council and Assembly.” 

And it being highly expedient to take away all doubts and scruples respecting 
the legal authenticity of the Acts and Proceedings of the Court of Appeals, by the 
said Statute enacted or intended to be enacted, be it therefore enacted, ordained 
aud declared by His Excellency the Lieutenant Governor and the Executive Council 
of the Province of Lower Canada, and it is accordingly enacted, declared and 
ordained by the Authority of the same, That it shall be no valid objection in the 
Law to the Authority of the present Court of Appeals, substituted in the place and 
stead of the Court of Appeals which existed in the Province, at and immediately 
before the commencement of the said Statute of the thirty-first year of His Majesty’s 
Reign, that the said present Court proceeded in any business therein with fewer 
Members of the Executive Council than five, if the number of sitting and acting 
Members are not less than three. 


1. Constitutional Act, Article XXXIII. Constitutional Documents, 1759-1791, Shortt and 


Doughty, 1907, page 702. f ee : 
2. Constitutional] Act, Article L, ibid, page 708. 
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And be it further enacted, declared and ordained, That the present Court of 
Appeals erected and established and proceeding in manner afore-mentioned, shall be 
deemed and adjudged to be fully vested with all the Jurisdiction, cognizance, Power 
and Authority at any time heretofore lawfully exercised by or vested in the Court 
of Appeals heretofore held for the Province of Quebec, at and immediately before 
the partition thereof into the two Provinces of Upper and Lower Canada. And that 
all Actions and Causes whatsoever pending in the said former Court of Appeals, 
immediately before the dissolution thereof, as well as all Appeals since brought, or 
to be hereafter brought in the present Court of Appeals, and which might have been 
appealable to the said former Court, shall be appealable to and be proceeded in, 
adjudged and determined in such course and manner in the present Court of 
Appeals, as they lawfully might be in the said former Court of Appeals, if the said 
former Court of Appeals had not been discontinued and dissolved. 


ALURED CLARKE. 


DUNDAS TO CLARKE. 


WHITEHALL 12 July 1792. 


Lieu’ Gov? CLARKE 


Sir, I have received your Letters numbered from 24 to 29 both inclusive, and 
have had the honor of laying them with their several Inclosures before the King. 

I herewith transmit to you the Report of His Majesty’s Law Officers on the sub- 
ject of the Memorial inclosed in Your Letter N°. 3? which I hope will satisfy the 
doubts which have arisen in the Minds of the Persons concerned. 

It appears by the late Act that the Governor, Lieutenant Governor or Person 
administering the Government, with the Executive Council of the Province form a 
Court of Appeal for such Province to be holden “in the same manner and form” 
as it was before held by the Governor and Council of the Province of Quebec. 

Tf therefore it was a requisite to that Court of Appeal, that the Governor, Lieut. 
Governor, or Person administering the Government should preside therein, in 
Person, I conclude it is to be also so in the Present Court. But if it was not then 
deemed requisite, (which I understand to be the case) neither is it so now by the 
tenor of the Act. If however, there are any well founded doubts on the subject, I 
see no reason why (as provision is made for such alterations by the above mentioned 
Act of Parliament) an Act of the Legislative Council and Assembly should not be 
passed, requiring the Governor, Lieutenant Governor or Person Administering the 
Government to preside only when he shall be resident in Quebec, or within a certain 
distance from the same; such Act (if at all requisite) should nevertheless, when 
passed, be reserved for the signification of His Majesty’s pleasure thereon. 

I cannot help observing with regret that such is the course of Justice, as to 
occasion Appeals to the extent your Letter presumes. It bespeaks a degree of dis- 
satisfaction at the Courts below which must occasion great inconvenience and detri- 
ment to all Suitors. 

Inclosed are additional Instructions concurring with your Suggestions in allow- 
ing such Members of the Court of Appeal as are at the same time Judges in the 
Courts below, to vote in certain cases. 





1. From copy in the Canadian Archives, Q. 77a, page 
8. The reference is to Clarke’s letter No. 23 of ten 10th which contained a memorial 
on the question of the qualification for the franchise. See page 107, note 1. 
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; I have also transmitted you His Majesty’s Pardon for the Convicts mentioned 
in your Letter N® 28 under the conditions therein mentioned. 


I am &c. 


(Signed) HENRY DUNDAS, 


GEORGE R. ADDITIONAL INSTRUCTION.! 


to our Right Trusty and wel beloved Guy Lord Dorchester, Knight of the most 
Honorable Order of the Bath, Our Captain General and Governor in chief in and 
over our Province of Lower Canada in America; or in his absence to the 
Lieutenant Governor or Commander in Chief of our said Province for the time 
being. Given at our Court at Saint James’s the twelfth day of July 1792, in the 
Thirty second year of our reign. 


WHEREAS by our General Instructions to you, bearing date at St. James’s the six- 
teenth day of September, 1791, It is declared amongst other things to be our Royal 
Will and pleasure that in hearing and determining any appeal which shall be brought 
before you and our Executive Council therein nientioned in the manner prescribed 
by the said Instructions, such of the said Executive Council as shall be at any time 
Judges of the Court from whence such Appeal shall be 80 made to you Our Captain 
General and Governor in Chief, and to our said Executive Council, shall not be per- 
mitted to vote upon the said Appeal.? 

Now our Will and Pleasure is, that the Members of our said Executive Council, 
who are Judges as aforesaid, shall be admitted to vote upon any appeal, in case they 
have not in the same Cause, assisted as Judges in the Court from which such appeal 
shall be made. 


CLARKE TO DUNDAS;? 
No. 33. 
QueBec 2™¢ July 1792. 

Sir ; 

In compliance with the late Act* and the Royal Instructions,? I caused to be 
issued on the 7 May a Proclamation (Copy of which is inclosed) dividing the 
Province into Counties, Cities and Boroughs; and ascertaining the Number of Repre- 
sentatives to be chosen in each, which you will find is not exactly conformable to 
the suggestions of your Letter® of the 16** September last, relative to William Henry 





1. The Instructions are not copied in Q 77s. This text is from the copy entered in the 
minutes of the Executive Council of Lower Canada, State Book A, page 220. A similar 
Instruction of the same date was sent to Lord Dorchester as Governor of Upper Canada. 
See Canadian Archives, M 232, page 46. 

2. See page 15. f ‘ , 

3. From the original copy in the Canadian Archives, Duplicate Despatches, Lower Can- 


e a Article XIV of the Constitutional Act. Constitutional Documents, 1759-1791, Shortt 


ughty, 1907, e 698. 

ae oes ee 13 of the Instructions to Lord Dorchester, page 17. 

6. See Uonstitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 692. ae 
- Dundas had recommended that “ excepting in the instances of Trois Rivieres ous J ee < 
William Henry, each of the other Circles and Towns or Townships in Lower ane a 8 oul : 
elect one Representative.” In his despatch to Clarke of August 15, 1792, Den Peae e ine 
approve of the Proclamation sap ees, in oe nee Reet enar ae ine x eposiy On he 

i i esent state considered) and as to the 1 { : 
pee ee ae for the actual commencement of the first Session, as well ro the snteree ae 
Steps proposed by you, appear likewise to be perfectly proper. (The Canadian ' 


Q 59, pt. 2, page 596.) 
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anl St Johns, one Member being thought sufficient for the first, and the latter not 
considered of sufficient consideration to merit any distinction at all; Nor was it-in 
general practicable, from the present state and situation of the Country, to divide 
the Province into so many Counties, as would have been nec °™~ if only ops 
Member has been assigned to each; I have, however, had the p!: ‘2 to adn that 
the division therein described has given more general satisfaction ht hove 
been expected in a business so difficult in itself, and so little unuersvood by *'2 
people in general: This being done I consulted the Council! as to the time of calling 
together the General Assembly, and with their advice fixed that the Writs of Ele a 
should be tested the 248 May and returnable on the 10 July instant, beings e 


period between Seed time and the Hay-harvest, and on all ace» *- the. it 
inconvenient to the Country in general. 

In conformity thereto I appointed Returning Officers for the res: aa Jou ....B, 
and issued Writs of Election for each, together with Writs -of j 383 tu. thie 


Gentlemen nominated to the Legislative Council.? : 

It having been found necessary to appoint a Clerk of the Crown in Cha’ «ary, 
The Honble Hugh Finlay has been nominated by me to that Office, and in con- 
formity to the Royal Instructions I now report the same, though no Salary has -een 
attached to it3 . 

Conceiving, however, that a Meeting at the time beforementioned wou i be 
attended with inconvenience on account of the approaching Harvests, I have vith 
the advice of the Council issued a Proclamation proroguing the General Assem::, to 
the 20 of August, and by interim Prorogations, of about forty Days each, agreeable 
to the practice in England, shall defer the actual Assembling till the 3™ of December 
next, at which time the Navigation being closed, and the Roads good, all parties 
may proceed upon the public business without interruption to their private affair:: 

I have the honor to be, with great respect, 
Sir, 
Your most obedient, and 
most faithful humble servant 


The Right Honble ALURED CLARK, 
Henry Dunpas. : a 


PROCLAMATION DIVIDING THE PROVINCE OF LOWER CANADA ‘NTO 
COUNTIES AND ELECTORAL DISTRICTS® 


ALURED CLARKE, 


GrorGE THE TuirD by the Grace of God, of Great Britain France and Ireland, 
King, Defender of the Faith, &e. To all Our loving Subjects whom these presents 
may concern. WHEREAS in pursuance of an Act of Parliament lately made and 
provided, passed in the Thirty first Year of Our Reign and of Authority by Us ziven 





1. See the Minutes of the Executive Council, May 14, 1792, Canadian Archives, State Book 
A, Lower Canada, page 92. 

2. See the Canadian Archives, State Book A, Lower Canada, pp. 93-95. = 

Be In the absence of George Pownall, Mr. Finlay was at this time acting as Secretary of 
the Province. Regarding this appointment Mr. Dundas wrote “ The appointment of a Clerk 
of the Crown in Chancery is chiefly I conceive for the issuing of Writs of Summons and 
Election, and in no wise interfering with the Duties of the Secretary of the Province. The 
Salary for such an Office seems naturally to arise from Fees or an allowance for each Writ, to 
be granted and permanently annexed to the office by an Act of the Legislature.” Dundas to 
Clarke, August 15, 1792. Canadian Archives, Q 59, pt. 2, page 597. See also page 14, note 3. 

4. The Assembly did not meet until the 17th of December. 

5. From The Quebec Gazette of Thursday, May 24, 1792. The division into counties is 
represented in the “Plan of part of the Province of Lower Canada, Made by order of Lord 
Dorchester, 1794 and 1795,” here reproduced. 
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for that purpose, Our late Province of Quebec is become divided into the two Pro- 
vinces of Upper Canada and Lower Canada, and Our Lieutenant Governor of the 
§ aid Province of Lower Canada by Power from Us derived, is authorized in the 
»osence of Our Right Trusty and Wellbeloved Guy Lorp DorcHEstTEer, Captain 
General and Governor in Chief of Our said Province of Lower Canada to divide the 
enid Province of Lower Canada into Districts, Counties, Circles or Towns and Town- 
suips for the purpose of effectuating the intent of the said Act of Parliament, and 
*- declare and appoint the number of Representatives to be chosen by each to serve 
Assembly of the said Province. Know Yr Tuererors, that Our Trusty and 

“d ALURED CLaRKE, Our Lieutenant Governor of Our said Province of 

‘oda, in the absence of Our said Governor in Chief, hath and by this Our 

ation doth divide the said Province of Lower Canada into Counties, Cities, 

é .s, and declare and appoint the number of the Representatives of them and 
€ “su us .ucim to be as herein after limited, named, declared and appointed, that is 
to -ay, that the first of the said Counties be all that part of the said Province on the 
Soucherly side of the River of St. Lawrence, now called the District of Gaspé, as 
d vibed in Our Royal Proclamation under the Great Seal of Our late Province 
0 ‘Quebee, bearing date the twenty-fourth day of July in the twenty-eighth year of 
O + Reign;! and that the second of the said Counties to be called Cornwallis, shall 
e »nrehend all that part of Our said Province on the same side of the River St. 
I wrence between the said County of Gaspé and a line running South-east from 
tl westerly angle of a tract of land commonly called the Seigniory of Mr. Lauchlan 
ith or St. Ann’s, together with the Islands of St. Barnaby and Bic, and all other 


T 


I «nds in the said River nearest to the said-County, and in the whole or in part 
f ‘ing ‘se same; and that the third of the said Counties to be called Devon, shall 
@ i all that part of Our said Province on the same side of the said River of 
s awi. ce between the westerly side of the said County of Cornwallis and a line 
p: Jel th eto running from the westerly angle of a tract of land commonly called 


tk Seigniory of the River du Sud, together with all the Islands in the River St. 
L. wrence nearest to the said County, and in the whole or in part fronting the same; and 
th + the fourth of the said Counties be called Hertford, shall comprehend all that 
pe © of Our said Province on the southerly side of the said River St. Lawrence between 
the westerly side of the said County of Devon and a line parallel thereto, running 
from the northeasterly angle of a tract of land commonly called the Seigniory of 
Lauzon or the Seigniory Point Levy, together with all the Islands in the said 
Riyer St. Lawrence nearest to the said County, and in the whole or in part fronting 
the same; and that the fifth of the said Counties to be called Dorchester, shall com- 
prehend all that part of Our said Province on the southerly side of the said River 
St. Lawrence, between the westerly side of the said County of Hertford and a line 
parallel thereto, running from the westerly angle of the aforesaid tract of land 
called the Seigniory of Lauzon or the Seigniory of Point Levy, together with all 
the Islands in the said River St. Lawrence nearest to the said County, and in the 
whole or in part fronting the same; and that the sixth of the said Counties to be 
called Buckinghamshire, shall comprehend all that part of Our said Province on 
the southerly side of the said River St. Lawrence between the westerly side of the 
said County of Dorchester and a line parallel thereto, running from the northeasterly 
angle of a tract of land commonly called the Seigniory of Sorel, together with all 
the Islands in the said River St. Lawrence (or Lake St. Peter) nearest to the said 








1. By the Proclamation of July 24, 1788, several new Districts were formed and_ among 
them the District of Gaspé. It is described thus—“ to comprehend all that part of Our said 
Province on the Southerly side of the river Saint Lawrence, to the Hastward of a North and 
South line intersecting the North-easterly side of Cape Cat, which is on the Southerly side 
of the said river.” See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 


651. 
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County, and in the whole or in part fronting the same; and that the seventh of the 
said Counties to be called Richlieu, shall comprehend all that part of Our said 
Province on the southerly side of the said River St. Lawrence, between the westerly 
side of the said County of Buckinghamshire and the following lines, that is to say, 
a line running south-east from the westerly angle of a tract of land commonly called 
the Seigniory of St. Ours, until the same shall intersect the easterly bank of the 
River Sorel, otherwise called the River Richlieu or Chambly, thence up the easterly 
bank of the said River to the northeasterly bounds of a tract of land 
commonly called the Seigniory of MRouville, and thence by a line xunning 
south-east to the limits of Our said Province, together with all the Islands 
in the River St. Lawrence (or Lake St. Peter) nearest to the said County, 
and in the whole or in part fronting the same, and together also with 
all the Islands in the River Sorel, Richlieu or Chambly nearest to the 
said County, and in the whole or in part fronting the same, including in the 
said County the tract of land comprehended within the limits of the Town or 
Borough of William Henry herein after described; and that the eighth of the said 
Counties to be called Bedford, shall comprehend all that part of Our said Province 
on the easterly side of the River Sorel, otherwise called the Richlieu or Chambly, 
between the said River and the westerly side of the aforesaid County of Richlieu, 
together with all the Islands in the said River Sorel, otherwise called Richlieu or 
Chambly, nearest to the said County and in the whole or in part fronting the same; 
and that the ninth of the said Counties to be called Surrey, shall comprehend all 
that part of Our said Province on the southerly side of the River St. Lawrence, 
between that River and the River Sorel, Richlieu or Chambly, and between the 
afore-mentioned south-east line running from the westerly angle of the tract of land 
called the Seigniory of St. Ours and a line parallel thereto, running from the 
westerly angle of a tract of land commonly called the Seigniory of Varrennes, 
together with all the Islands in the said River St. Lawrence nearest to the said 
County, and in the whole or in part fronting the same, and together also with all the 
Islands in the River Sorel, Richlieu or Chambly nearest to the said County, and in 
the whole or in part opposite thereto on that side; and that the tenth of the said 
Counties to be called Kent, shall comprehend all that part of Our said Province on 
the southerly side of the River St. Lawrence between that River and the River Sorel, 
Richlieu or Chambly, and between the westerly side of the said County of Surrey 
and a line parallel thereto, running from the westerly angle of a tract of land com- 
monly called the Barony of Longueuil, together with all the Islands in the said River 
St. Lawrence nearest to the said County, and in the whole or in part fronting the 
tame, and together also with all the Islands in the said River Sorel, Richlieu or 
Chambly nearest to the said County, and in the whole or in part opposite thereto on 
that side; and that the eleventh of the said Counties to be called Huntingdon, shall 
comprehend all the rest of Our said Province of Lower Canada on the southerly side 
of the said River St. Lawrence, together with all the Islands in the said River St. 
Lawrence and in the River Sorel, otherwise called the Richlieu or Chambly nearest 
to the said County; and that the twelfth of the said Counties to be called York, shall 
comprehend all that part of Our said Province of Lower Canada on the northerly 
side of the said River St. Lawrence, between the uppermost limits thereof and a 
line running west north west! from the southeasterly angle of a tract of land com- 


1. Regarding this line a note on the Plan of part. of the Province of Lower Canada 
made by order of Lord Dorchester, 1794 and 1795, says ‘owing also to an error in the former 
Plan, a mistake was Made in the "Proclamation respecting the course or bearing of the line 
of the Seigneurie of Dumont (on the north side of the Lake of. Two Mountains) which forms 
the division line between the counties of York & Effingham. This line is called West North 
West in the Proclamation, whereas it should have been called North West the same 


ag the lines of the other Seigneuries on the River St. Lawrence, as appears by the Records 
Bx. Secy. No. 191.’ 
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monly called the Seigniory of Dumont, together with the Islands of Perot and 
Bizarre, and all the other Islands in the Rivers St. Lawrence and Ottowa nearest to 
the said County, and in the whole or in part fronting the same, excepting the Islands 
of Jesus and Montreal; and that the thirteenth of the said Counties to be called 
Montreal, shall comprehend the Island of Montreal including likewise such part 
thereof as shall be comprehended within the limits of the City and Town of Montreal 
herein after described; and that the fourteenth of the said Counties to be called 
Effingham, shall comprehend all that part of Our said Province on the northerly 
side of the Rivers St. Lawrence and Ottowa, between the easterly side of the afore- 
side County of York and a line parallel thereto running from the south easterly 
angle of a tract of land commonly called the Seigniory of Terrebonne, together with 
the Island of Jesus and all the other Islands in the said Rivers St. Lawrence and 
Ottowa in the whole or in part fronting the said County, except the aforesaid 
Island of Montreal; and that the fifteenth of the said Counties to be called Leinster, 
shall comprehend all that part of Our said Province on the northerly side of the 
said Rivers St. Lawrence and Ottowa, between the easterly side of the said County of 
Effingham and a line running north-west from the southeasterly angle of a tract 
of land commonly called the Seigniory of St. Sulpice, together with all the Islands in 
the said Rivers St. Lawrence and Ottowa nearest to the said County, and in 
whole or in part fronting the same; and that the sixteenth of the said Counties to 
be called Warwick, shall comprehend all that part of Our said Province on: the 
northerly side of the River St. Lawrence between the easterly side of the said County 
of Leinster and a line parallel thereto, running from the southeasterly angle of a 
- tract of land commonly called the Seigniory of Berthier, together with all the 
Islands in the said River St. Lawrence nearest to the said County, and in the whole 
or in part fronting the same; and that the seventeenth of the said Counties to be 
called St. Maurice, shall comprehend all that part of Our said Province on the 
northerly side of the River St. Lawrence between the easterly side of the said County 
of Warwick, and a line parallel thereto running from the southeasterly angle of a 
tract of land commonly called the Seigniory of Batiscan, together with all the 
Islands in the said River St. Lawrence nearest to the said County, and in the whole 
or in part fronting the same, including within the said County the tract of land 
comprehended within the limits of the Town and Borough of Three Rivers herein after 
described; and that the eighteenth of the said Counties to be called Hampshire, shall 
comprehend all that part of Our said Province on the northerly side of the River St. 
Lawrence, between the easterly side of the said County of St. Maurice and a line par- 
allel thereto running from the southwesterly angle of a tract of land commonly called 
the Seigniory of St. Gabriel, together with all the Islands in the said River St. 
Lawrence nearest to the said County, and in the whole or in part fronting the same; 
and that the nineteenth of the said Counties to be called Quebec, shall comprehend 
all that part of Our said Province on the northerly side of the River St. Lawrence 
between the easterly side of the said County of Hampshire, and a line running north 
north-west from the southwesterly angle of a tract of land commonly called the 
Seigniory of Beaupré, near the mouth of the River Montmorency, together with all 
‘the Islands in the said River St. Lawrence nearest to the said County, and in the 
whole or in part fronting the same, (except the Island of Orleans,) including within 
the said County the tract of land comprehended within the limits of the City and 
Town of Quebec herein after described; and that the twentieth of the said Counties 
to be called Northumberland, shall comprehend all the rest of Our said Province on the 
northerly side of the River St. Lawrence, and on the easterly side of the said County 
of Quebec, together with the Island of Coudre and all the other Islands in the said 
River St. Lawrence nearest to the said County, and in the whole or in part fronting 
the same, except the Island of Orleans; and that the twenty-first of the said Counties 
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to be called Orleans, shall comprehend the said Island of Orleans; and that the first of 
the said Cities to be called (as heretofore) the City and Town of Quebec, shall com- 
prehend all that tract or promontory of land (being part and parcel of the aforesaid 
County of Quebec,) between the Rivers St. Lawrence and St. Charles, bounded in 
the rear by a right line running along the easterly front of the Convent called the 
General Hospital, and continued from River to River; and that the said City and 
Town of Quebec be, and the same is hereby declared to be divided into two parts, 
to be called respectively the Lower Town and the Upper Town, and that the said 
Lower Town shall comprehend all that part of the said tract or promontory of land 
situate below the Hill called Cape Diamond, and the fortifications and high ground 
beyond them, including both sides of the road passing the Intendants Palace and 
Saint Roe, until the said road shall meet the afore-mentioned rear-line continued from 
the easterly front of the General Héspital aforesaid, together with the ground up 
Mountain-street on the easterly side thereof as high as the ground of the Bishop’s 
Palace, not including the same, and on the westerly side of Mountain-street as high 
as the alley leading to the old Chateau of Saint Lewis, from the head of the steps 
opposite to the gate of the said Bishop’s Palace; and that the said Upper 
Town shall comprehend all the rest of the said tract or promontory of land within 
the limits above described for the City of Quebec; and that the second 
of the said Cities to be called (as heretofore) the City and Town of Montreal, 
shall comprehend all that tract or parcel of land (being part and parcel of the afore- 
said County of Montreal) bounded in front by the River St. Lawrence, and in the rear 
by a line parallel to the general course of the fortification walls on the rear of the said 
Town at the distance of one hundred chains from the Gate commonly called the St. 
Lawrence Gate, and bounded on the easterly or lowermost side by a line running par- 
allel to the general course of the fortification walls on the easterly or lowermost side of 
the said Town, at the distance of one hundred chains from the gate towards the Quebec 
Suburbs, commonly called the Quebec Gate, and on the westerly or uppermost side by a 
line running parallel to the general course of the fortification walls on the westerly or 
uppermost side of the said Town at the distance of one hundred chains from the gate 
towards the St. Anthony Suburbs, commonly called the Recolets Gate, and that the 
said City and Town of Montreal be, and the same is hereby declared to be divided into 
two parts to be called respectively the Easterly ward and Westerly ward, and that 
the said Easterly ward, shall comprehend all the easterly or lowermost part of the said 
tract above described, bounded on the westerly or uppermost side by a line running 
through the middle of the main street of the St. Lawrence Suburbs and the continuation 
thereof, and through the middle of the street called Congregation-street, Notre Dame- 
street, and along the middle of the same westerly to the middle of St. Joseph-street. 
and thence down the middle of St. Joseph-street to the River; and that the said West- 
erly Ward shall comprehend all the rest of the said tract or parcel of land within the 
limits above described; and that the first of the said Towns or Boroughs to be called 
the Town or Borough of Three Rivers, shall comprehend all that tract or parcel of 
land (being part and parcel of the aforesaid County of St. Maurice) bounded in the 
front by the River St. Lawrence, and in the rear by a line parallel to the general 
course of the said front, at the distance of one hundred and sixty chains from the west- 
erly point of the mouth of the River St. Maurice, on the easterly side by the said River 
St. Maurice, and on the westerly side by a line rectangular to the aforesaid rear line, 
running from a point therein at the distance of one hundred and sixty chains from 
the westerly bank of the said River St. Maurice until it strikes the said River St. 
“Lawrence; and that the second and last of the said Towns or Boroughs to be ealled 
the Town or Borough of William Henry, shall comprehend.all that tract or parcel of 
land (being part and parcel of the aforesaid County of St. Maurice) bounded in the front 
by the River Sorel, otherwise called the River Richlieu or Chambly, in the rear by a line 
parallel to the easterly side of the Royal Square of the said Town at the distance of 
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one hundred chains therefrom, on the northerly side by the River St. Lawrence, and 
on the southerly side by a line parallel to the southerly side of the Royal 
Square of the said Town at the distance of one hundred and_ twenty 
chains therefrom. AND KNow Ye auso, that Our said Lieutenant Governor hath 
also declared and appointed, and doth hereby declare and appoint that the 
several Counties of Cornwallis, Devon, Hertford, Dorchester, Buckinghamshire, 
Richlieu, Surrey, Kent, Huntingdon, York, Montreal, Effingham, Leinster, Warwick, 
St. Maurice, Hampshire, Quebec and Northumberland, afore-mentioned, shall and may 
be represented in the Assembly of the said Province by two Members or Representa- 
tives to be duly chosen in and for each of the same Counties respectively; and the 
Counties of Gaspé, Bedford and Orleans, by only one Member or Representative for 
each of the said Counties respectively; and the Cities or Towns of Quebec and Mon- 
treal respectively, by four Members or Representatives for each of the said Cities or 
Towns, to wit, two for each Subdivision thereof respectively; and the Town or 
Borough of Three Rivers, by two Members or Representatives for the said Town or 
Borough; and the Town or Borough of William Henry, by only one Member or Repre- 
sentative for the said Town or Borough. Of which Our loving Subjects and all others 
concerned are to take due notice and govern themselves accordingly. In Trstimony 
whereof, We have caused these Our Letters to be made Patent and the Great Seal of 
Our said Province of Lower Canada to be hereunto affixed. Witness Our Trusty and 
Well beloved ALuRED CLARKE, Esquire, Our Lieutenant Governor and Commander in 
Chief of Our said Province of Lower Canada and Major General Commanding Our 
Forces in North America, &e. &e. &. At Our Castle of Saint Lewis, in the City of 
Quebec, this Seventh Day of May, in the Year of Our Lord One thousand seven hun- 
dred and ninety-two, and in the Thirty-second Year of Our Reign. 

AO: 
Hucu Fintay, t 
Acting Secretary. 


PROCLAMATION DIVIDING THE PROVINCE OF UPPER CANADA INTO 
COUNTIES? 


J. Graves SIMCOE. 


Grorce THe Tub by the Grace of God of Great Britain, France and Ireland 
King Defender of the Faith, &e. &e. 

To all our loving Subjects, whom these presents may concern, 

WHEREAS in pursuance of an Act of Parliament, lately made and provided, pass’d 
in the Thirty first Year of our Reign, and of authority by us given for that purpose, 
our late Province of Quebec is become divided into the two Provinces, of Upper Can- 
ada and Lower Canada; and our Lieutenant Governor of the said Province of 
Upper Canada, by power from us derived, is authorized, in the absence of our Right 
Trusty and well Beloved Guy Lorn Dorcuester, Captain General and Governor in 





1. From the original published Proclamation, in the Canadian Archives, Proclamations, 
Cc ‘ 1792. 2 “ * eo 4. 

ee Dundas, November 4, 1792, Lieut.-Governor Simcoe remarked, “ The dividing 
the Province into Counties was not only a measure necessary to establish a certain Basis 
for representation, in a Country where there is not as yet a Village, but I had a further 
view to unite and melt into each other the several Districts, which from circumstances and 
their appropriated Names, I was well informed had seemed to acquire separate and distinct 
Interests. To complete this purpose, I thought it best at the outset to annihilate the names: 
a circumstance which must naturally have taken place, when with the encreasing Popula- 
tion of the Country, new Districts must have been formed for the speedy execution of jus- 
tice.’ (The Canadian Archives, Q. 279, pt. 1, page 84.) See also page 146, note 2. 

For the location of the various counties see the “Plan of the Province of Upper Canada 
divided into Counties by order of His Excellency John Graves Simcoe, Esqre page . A new 
division of the Province into counties was made in 1798. See page 222. 
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Chief of our said Province of Upper Canada, to divide the said Province of Upper 
Canada into Districts, Counties, Circles or Towns and Townships, for the purpose of 
effectuating the intent of the said Act of Parliament, and to declare and appoint the 
Number of Representatives, to be chosen by each to serve in the Assembly of the said 
Province. 

Know YE therefore, that our trusty and well beloved Joun Graves Simcoz, Esq: 
Lieutenant Governor of our said Province of Upper Canada, in the absence of our 
said Governor in Chief, hath, and by this our Proclamation doth divide, the said 
Province of Upper Canada into Counties; and hath and doth declare and appoint 
the Number of Representatives of them, and each of them, to be as herein after 
limited, named, declared and appointed (that is to say) that the first of the said 
Counties be hereafter called by the name of the County of Gtencary: which 
County is to be bounded, on the East by the Lines that divide Upper from Lower 
Canada, on the South by the River St. Laurence, and Westerly by the Hastern-most 
boundary of the late Township of Cornwall, running North Twenty four Degrees 
West until it Intersects the Ottawa or Grand River, thence descending the said River 
until it meets the divisional lines aforesaid. The said County is to comprehend all 
the Islands in the said River St. Lawrence, nearest to the said County, and in the 
whole or greater part fronting the same. 

TuatT the second of the said Counties be hereafter called by the* name of the 
County of Stormont, Which County is to be bounded on the East by the Western- 
most Line of the County of GLENGARY, on the South by the River St. Laurence, to 
the Western-most boundary of the late Township of Osnaburg, and on the West by 
the Eastern-most boundary Line of the late Township of Williamsburg, running 
North Twenty four Degrees West until it intersects the Ottawa, or Grand River, 
thence descending the said River until it meets the North Western-most boundary of 
the County of Glengary, and the said County of Stormont is to comprehend all the 
Islands in the said River St. Laurence, nearest to the said County, and in the whole 
er greater part fronting the same. 

Tuat the third of the said Counties be hereafter called by the name of the 
County of DunDas; which County is to be bounded on the East by the Western-most 
boundary Line of the County of Stormont, on the South by the River St. Laurence, 
and on the West by the Eastern-most boundary Line of the late Township of Edwards- 
burg, running North Twenty four Degrees West until it intersects the Ottawa, or 
Grand River, thence descending the said River until it meets the North Western- 
most boundary of the County of Stermont. The said County of Dundas, is to com- 
prehend all the Islands in the said River St. Laurence nearest to the said County, 
and in the whole or greater part fronting the same. 

Tat the fourth of the said’ Counties be hereafter called by the name of the 
County of GRENVILLE; which County is to be bounded on the East by the Western- 
most line of the County of Dundas, on the South by the River St. Laurence, and on 
the West by the Eastern-most boundary Line of the late Township of Elizabethtown; 
running’ North Twenty four Degrees West until it intersects the Ottawa or Grand 
River, thence descending the said River until it meets the North Western-most 
boundary of the County of Dundas. The said County of Grenville is to comprehend 
all the Islands in the said River St. Laurence nearest to the said County, and in the 
whole or greater part fronting the same. 

Tuat the fifth of the said Counties, be hereafter called by the name of the County 
of Lzeps; which County is to be bounded on the East by the Western-most Line of 
the County of Grenville, on the South by the River St. Laurence, and on the West 
by the Eastern-most boundary Line of the late Township of Pittsburg; running 
North until it intersects, the Ottawa or Grand River, thence descending the said 
River until it meets the North Western-most boundary of the County of Grenville. 


ag 
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The said County of Leeds, is to comprehend all the Islands in the said River St. 
Taurence, nearest to the said County, and in the whole or greater part fronting the 
same. 

TuHat the sixth of the said Counties be hereafter called by the name of the 
County of FRONTENAC; which County is to be bounded on the East by the western- 
most Line of the County of Leeds, on the South by Lake Ontario, on the West by 
the Eastern-most boundary line of the late Township of Ernest town; running 
North twenty four degrees West until it intersects the Ottawa or grand River, and 
thence descending the said River until it meets the North Western-most boundary of 
the County of Leeds. 

Tuat the seventh of the said Counties be hereafter called by the name of the 
County of OnTarIo; which County is to consist of the-following Islands, and Island 
&t present known by the name of Isle Tonti, (to be called Amuerst Island) an 
Island known by the name of Isle au Foret (to be called Gace Island) an Island 
known by the name of grande Isle (to be called Wore Island), and an Island known 
by the name of Isle Cauchois (to be called Howe Island) and to comprehend all the 
Islands between the mouth of the Garanoque! to the Easter-most extremity of the 
late Township of Marysburg called Point Pleasant. 

Tuat the eighth of the said Counties be hereafter called by the name of the 
County of AppincTon; which County is to be bounded on the East by the Western- 
most Line of the County of Frontenac, on the south by Lake Ontario to the Western- 
most boundary of the late Township, of Ernestown, and on the West by the Eastern- 
most boundary Line of the late Township of Fredericksburg; running North thirty- 
ene degrees West until it meets, the Ottawa or grand River, and thence descending 
the said River until it meets the Northwestern-most boundary of the County of 
Frontenac; comprehending, within the said County all the Islands nearest to it, and 
in the whole or greater part fronting the same. 

Tuat the ninth of the said Counties be hereafter called by the name of the 
County of Lenox; which County is to be bounded on the East by the Western-most - 
Line of the County of Addington, on the South and West by the Bay of Quinti to 
the Eastern-most boundary of the Mohawk village, thence by a Line along the 
Western-most boundary of the late Township of Richmond, running North sixteen 
degrees West to the Depth of twelve miles, and thence running North seventy four 
degrees East until it meets the Northwestern-most boundary of the County of Adding- 
ton; comprehending all the Islands in the Bays, and nearest the shores thereof. 

Tuat the tenth of the said Counties, be hereafter called by the name of PrincE 
EpwarpD; which County is to be bounded on the South by Lake Ontario, on the West 
by the carrying place on the Isthmus of the Presque Isle de Quinti, on the North by 
the Bay of Quinti, and on the East from Point Pleasant to Point Traverse by its 
several shores and Bays, including the late Townships of Ameliasburg, Sophiasburg, 
and Marysburg; the said County of Prince Edward to comprehend all the Islands in 
the said Lake Ontario and Bay of Quinti nearest to the said county, and in the 
whole or greater part fronting the same. 

THat the Eleventh of the said Counties be hereafter called by the name of the 
County of Hasrinas; which County is to be bounded on the East by the Western- 
most Line of the County of Lenox, on the South by the Bay of Quinti until it meets 
a boundary on the Eastern-most shore of the River Trent, thence along the said 
River until it intersects the rear of the ninth Concession, thence by a Line running 
North sixteen degrees West until it intersects the Ottawa or grand River, thence 
descending the said river until it meets the Northwestern-most boundary of the 
County of Addington; and the said County of Hastings to comprehend all the Islands 


1. This is a misprint in the original proclamation for Gananoque. 
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in the said Bay of Quinti and river Trent nearest to the said County, and in the whole 
or greater part fronting the same. 

THAT the Twelfth of the said Counties be hereafter called by the name of the 
County of NorTHUMBERLAND; which county is to be bounded on the East by the 
Western most line of the County of Hastings and the carrying place of the Presque 
Isle de Quinti, on the South by Lake Ontario until it meets the Western most point 
of little Bay, thence by a Line running North sixteen degrees West until it meets 
the Southern boundary of a Tract of Land belonging to the Messisague Indians, and 
thence along the said Tract, parallel to Lake Ontario, until it meets the North- 
western most boundary of the County of Hastings; the said County of Northumber- 
land is to comprehend all the Islands in the said Lake Ontario and Bay of Quinti 
nearest the said County, and in the whole or greater part fronting the same. 

Tuat the Thirteenth of the said Counties be hereafter called by the name of the 
County of DurHaM; which County is to be bounded on the East by the Western- 
most Line of the County of Northumberland, on the South by Lake Ontario until it 
meets the Western-most Point of Long Beach, thence by a Line running North six- 
teen degrees West until it intersects the Southern boundary of a Tract of Land 
belonging to the Messisague Indians; and thence along the said Tract, parallel to 
Lake Ontario, until it meets the Northwestern most boundary of the County of 
Northumberland. 

Tuat the Fourteenth of the said Counties be hereafter called by the name of the 
County of York; which county is, to consist of two ridings, the East and the West 

tiding; the East riding is to be bounded on the East by the Western-most Line of 
the County of Durham, on the South by Lake Ontario until it meets the Eastern- 
most boundary of a Tract of Land belonging to the Messisague Indians, on the West 
by the Eastern-most boundary Line of said Tract, running North sixteen degrees 
West the distance of twenty-eight miles, thence North seventy four degrees East 
fourteen miles, thence South sixteen degrees East sixteen miles, to the Southern 
boundary, of the lands belonging to the said Indians, and thence along the said Tract 
parallel to Lake Ontario until it meets the Northwestern-most boundary of the County 
of Durham. 

Tuat the West riding of the said County be hereafter called by the name of the 
West riding of the County of Yorx, which riding is to be bounded on the East by 
the Western-most line of a tract of land belonging to the Messissague Indians, run- 
ning North forty-five degrees West to the river La Tranche (to be called the 
Thames), on the South by Lake Geneva, (to be called Burlington Bay), and the 
carrying place leading through the Mohawk village to where it intersects the river 
la Tranche or Thames, and thence up the said river to the Northwestern-most 
boundary of a Tract of Land belonging to the Messissague Indians. 

Tuat the fifteenth of the said counties be hereafter called by the name of the 
County of Lincoty; which county is to be divided into four ridings ; the first 
riding is to be bounded on the West by the Eastern-most line of the County of York, 
on the South by the grand River to be called the Ouse, thence descending the said 
river until it meets on Indian road leading to the forks of the Chippawa Oreek, 
(which creek is to be called the Welland), thence descending the said Creek until it 
meets the continuation of the Eastern-most boundary of the late Township Number 
5, thence North along the said boundary until it intersects Lake Ontario, and thence 
along the South shore of Lake Ontario, until it meets the Southeast boundary of the 
County of York. 

THE second riding is to be bounded on the West by the Eastern-most line of the 
first riding on the North by Lake Ontario, on the East by the river Niagara, and 
on the South by the northern boundary of the late Townships N°. 2 N°. 9 and N°. 10. 
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Tue Third riding is to be bounded on the East by the river Niagara, on the 
South by the Chippawa or Welland, on the West by the Eastern most boundary of 
the first riding, and on the North by the Southern boundary of the second riding. 

Tue fourth riding, is to be bounded on the East by the river Niagara, on the 
South by the Lake Erie, to the mouth of the grand river or Ouse, thence up the said 
river to the road leading from the said grand river or Ouse to the forks of the Chip- 
pawa or Welland, and on the North by the said road, until it strikes the forks of the 
Welland, and thence ‘down the said Welland to the river Niagara; the said fourth 
riding=to include the Islands comprised within the Eastern-most boundaries of the 
river Niagara. 

THatT the sixteenth of the said Counties be hereafter called by the name of the 
County of NorrotkK; which County is to be bounded on the North and East by the 
county of Lincoln and the river la Tranche, (now called the Thames), on the South 
by Lake Erie until it meets the Barbue (to be called the Orwell river), thence by a 
line running North sixteen degrees West until it intersects the river la Tranche or 
Thames, and thence up the said river until it meets the Northwest boundary of the 
County of York. 

THat the seventeenth of the said counties be hereafter called by the name of 
the County of SurrotK; which county is to be bounded on the East by the County 
of Norfolk, on the South by Lake Erie until it meets the carrying place from Pointe 
aux Pins unto the Thames, on the West by the said carrying place; and thence up 
the said river Thames, until it meets the Northwestern-most boundary of the county 
of Norfolk. 

TuHat the eighteenth of the said counties be hereafter called by the name of the 
County of Esspx; which county is to be bounded on the East by the County of Suf- 
folk, on the South by Lake Erie, on the West by the river Detroit to Maisonville’s 
mill; from thence by a line running parallel to the river Detroit and Lake St. Clair 
at the distance of four miles until it meets the river la Tranche or Thames, and 
thence up the said river to the Northwest boundary of the county of Suffolk. 

TuHat the ninteenth of the said counties be hereafter called by the name of the 
County of Kent; which county is to comprehend all the country (not being Terri- 
tory of the Indians) not already included in the several Counties herein before 
described, extending Northward to the boundary line of Hudsons bay, including all 
the Territory, to the Westward and Southward of the said line, to the utmost extent 

of the country commonly called or known by the name of Canada. 

AND KNOW YE ALSO, that our said Lieutenant Governor, hath also declared and - 
appointed, and doth hereby declare and appoint, that for the purposes of representa- 
tion, the said County of Glengary (bounded as aforesaid) shall be divided into two 
ridings; the first riding to include the late Township of Charlottenburg, and the 
second riding to comprehend such part of the said County of Glengary as is not 
contained in the first riding, and that each of the said ridings shall send one repre- 
sentative that is, the said first riding shall and may be represented in the said House 
of Assembly by one Member, and the said second riding shall and may be represented 
in the said House of Assembly, by one Member; and that the said County of Stor- 
inont (bounded as herein before described) shall and may be represented in the said 
House of Assembly, by one Member; and that the said County of Dundas (bounded as 
herein before is described) shall and may be represented in the said House of 
Assembly by one Member; and that the said County of Grenville (bounded as herein 
before is described) shall and may be represented in the said House of Assembly by one 
Member; and that the said County of Leeds and County of Frontenac (severally 
bounded as herein before is described) shall together send one representative, that 
is, the said Counties of Leeds and Frontenac shall and may be represented together 
in the said House of Assembly by one Member; and that the County of Ontario and 
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the County of Addington (severally bounded as herein before is described) shall 
together send one representative, that is the said Counties of Ontario and Adding- 
ton shall and may be represented together in the said House of Assembly by one 
Member; and that the County of Prince Edward (so bounded as herein before is 
described) together with the District of the late Township of Adolphus, in the 
County of Lenox, shall together send one representative, that is the said County of 
Prince Edward together with the said District (late the Township of Adolphus) shall 
and may be represented together in the said House of Assembly by one Member; 
and that the County of Lenox (the said District late the Township of Adolphus 
excepted) with the Counties of Hastings and Northumberland (severally bounded as 
herein before is described) shall together send one representative, that is, the said 
County of Lenox (except as before excepted) and said Counties of Hastings and 
Northumberland, shall and may be represented together in the said House of Assem- 
bly by one Member; and that the Counties of Durham and York, and the said first 
riding of the County of Lincoln (severally bounded as herein before is described) 
shall together send one representative, that is, the said Counties of Durham and 
York and first riding of the County of Lincoln shall and may be represented together 
in the said House of Assembly by one Member; and that the said second riding of 
the said County of Lincoln (bounded as herein before is described) shall and may be 
represented in the said House of Assembly by one Member; and that the said third 
riding of the said County of Lincoln (bounded as herein before is described) shall 
and may be represented in the said House of Assembly by one Member; and that the 
said fourth riding of the said County of Lincoln and the County of Norfolk (sever- 
ally bounded as herein before is described) shall together send one representative, 
—that is, the said fourth riding of the said County of Lincoln and the County of 
Norfolk shall and may be represented together in the said House of Assembly by one 
Member; and that the County of Suffolk and the County of Essex (severally 
bounded as herein before is described) shall together send one representative,—that 
is, the said Counties of Suffolk and Essex shall and may be represented together in 
the said House of Assembly by one member; and that the said County of Kent, (as 
herein before is described) shall and may be represented in the said House of Assem- 
bly by two Members, of which our loving Subjects and all others concerned are to 
take due notice and govern themselves accordingly.! 

In Testimony whereof we have caused these our Letters to be made Patent, and 
the great Seal of our said Province of Upper Canada to be hereunto affixed. 

WirTness our Trusty and well beloved Jonn Graves Simcor Esqr. Lieutenant 
Governor of our said Province of Upper Canada, and Colonel Commanding our forces 
in Upper Canada &c. &c.—At our Government House, in the Town of Kingston, the 
sixteenth day of July in the Year of our Lord One Thousand seven hundred and 
ninety-two, and in the thirty-second Year of our Reign. 


Wm. JARVIS, Secretary. J.G.S8. 





1. For the later basis of representation see the Redistribution Act 
245 and s of 1800 and 1820, pages 
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AN ACT INTRODUCING ENGLISH CIVIL LAW INTO 
UPPER CANADA 


IN THE THIRTY-SECOND YEAR OF GEORGE THE THIRD. 


GAP 4, 


An Act to repeal certain parts of an Act passed in the fourteenth 
year of His Majesty’s Reign, intituled, “ An Act for making more 
effectual Provision for the Government of the Province of QuxEBEC, 
am Nortu-America, and to introduce the English Law, as the Rule 
of Decision in all matters of Controversy, relative to Property and 
Civil Rights.” r 


WHEREAS, by an Act passed in the fourteenth year of his present 
Majesty, intituled, “An Act for making more-effectual provision for 
the Government of the Province of Quebec, in North-America,”’ it 
was, among other things, provided, “ That in all matters of contro- 
versy relative to property and civil rights, resort should be had to 
the Laws of Canada as the rule for the decision of the same;’? such 
provision being manifestly and avowedly intended for the accom- 
modation of His Majesty’s Canadian subjects: and whereas, since 
the passing of the Act aforesaid, that part of the late Province of 
Quebec, now comprehended within the Province of Upper-Canada, 
having become inhabited principally by British subjects, born and 
educated in countries where the Hnglish Laws were established, and 
who are unaccustomed to the Laws of Canada, it is inexpedient that 
the provision aforesaid contained in the said Act of the fourteenth 
year of His present Majesty, should be continued in this Province— 
Be it enacted, by the King’s most excellent Majesty, by and with 
the advice and consent of the Legislative Council and Assembly of 
the Province of Upper Canada, constituted and assembled by virtue 
of and under the authority of an Act passed in the Parliament of 
Great Britain, intituled, “An Act to repeal certain parts of an Act 
passed in the fourteenth year of His Majesty’s Reign, intituled, “ An 
Act for making more effectual provision for the Government of the 
Province of Quebec, in North-America, and to make further pro- 
vision for the Government of the said Province,” and by the authority 
of the same, “That from and after the passing of this Act, the said 
provision contained in the said Act of the fourteenth year of his 
present Majesty, be, and the same is hereby repealed; and the au- 
thority of the said Laws of Canada, and every part thereof, as form- 
ing a rule of decision in all matters of controversy relative to pro- 





1. The first Parliament of Upper Canada was assembled at Newark, 
September 17, 1792, and remained in session until the 15th of October. 
This Act and the one which follows were the first statutes enacted by the 
Province of Upper Canada. Both are taken from the edition of ‘ The 
Statutes of His Majesty’s Province of Upper-Canada ” printed at York 
under the authority of His Excellency Peter Hunter by John Bennett, 
Printer to the King’s Most Excellent Majesty, 1802. 

2. See the Quebec Act, Constitutional Documents, 1759-1791, Shortt and 
Doughty, 1907, page 404. 
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perty and civil rights, shall be annulled, made void and abolished, 
throughout this Province, and that the said Laws, nor any part thereof 
as such, shall be of any force or authority within the said Province, 
nor binding on any of the inhabitants thereof.” 


Il. Provided always, and be it Enacted by the Authority afore- 
said, That nothing in this Act shall extend to extinguish, release or 
discharge, or otherwise to effect any existing right, lawful claim or 
incumbrance, to and upon any lands, tenements or hereditaments 
within the said Province, or to rescind or vacate, or otherwise to 
affect any contract or security already made and executed conform- 
ably to the usages prescribed by the said Laws of Canada. 


III. And be tt further Enacted by the Authority aforesaid, That 
from and after the passing of this Act, in all matters of controversy 
relative to property and civil rights, resort shall be had to the Laws 
of England as the rule for the decision of the same. 


IV. Provided always, and be it Enacted by the Authority afore- 
said, That nothing in this Act shall extend, or be construed to extend, 
to repeal or vary any of the ordinances made and passed by the Gov- 
ernor and Legislative Council of the Province of Quebec, previous to 
the division of the same into the Provinces of Upper and Lower- 
Canada, otherwise than as they are necessarily varied by the provisions 
herein mentioned. 


V. And be it further Enacted by the Authority aforesaid, That 
all matters relative to testimony and legal proof in the investigation 
of fact, and the forms thereof, in the several Courts of Law and 
Equity! within this Province, be regulated by the rules of evidence © 
established in Hngland. 


VI. Provided always, and be it Enacted by the Authority afore- 
said, That nothing in this Act contained, shall vary, or interfere, or 
be construed to vary or interfere with any of the subsisting pro- 
visions respecting ecclesiastical rights and dues within this Pro- 
vince, or with the forms of proceeding in civil actions, or the juris- 
diction of the Courts already established, or to introduce any of the 
Laws of England respecting the maintenance of the poor, or respect- 
ing bankrupts. 





1. While the provisions of this Act were made applicable to the courts, 
both of law and equity, it was not until 1837 that a court of purely equit- 
able jurisdiction was established in Upper Canada. See page 294. 
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AN ACT ESTABLISHING TRIAL BY JURY IN UPPER 
CANADA. 


IN THE THIRTY-SECOND YEAR OF GEORGE THE . THIRD. 


CHAP. II. 
An Aot to Establish Trials by Jury. 


WHEREAS, the Trial by Jury has been long established and ap- 
proved in our mother country, and is one of the chief benefits to be 
obtained by a free Constitution—Be it therefore enacted by the 
King’s most excellent Majesty, by and with the advice and consent 
of the Legislative Council and Assembly of the Province of Upper 
Canada, constituted and assembled by virtue of and under the au- 
thority of an Act passed in the Parliament of Great Britain, in- 
tituled, “ An Act to repeal certain parts of an Act passed in the four- 
teenth year of His Majesty’s Reign, intituled, “ An Act for making 
more effectual provision for the Government of the Province of 
Quebec, in North-America, and to make further provision for the 
Government of the said Province,” and by the authority of the same, 
That from and after the first day of December, in this present year 
of our Lord, One Thousand Seven Hundred and Ninety-Two, all 
and every issue and issues of fact, which shall be joined in any ac- 
tion, real, personal or mixed, and brought in any of His Majesty’s 
Courts of Justice within the Province aforesaid, shall be tried and 
determined by the unanimous verdict of twelve Jurors, duly sworn 
for the trial of such issue or issues, which Jurors shall be summoned 
and taken conformably to the Law and custom of Hngland.t 


II. Provided always, and be it further Enacted by the Authority 
aforesaid, That nothing herein contained shall prevent, or be con- 
strued to prevent the said Jurors, in all cases where they shall be so 
minded, from bringing in a special verdict. 


1. The Provincial Statute, 34 Geo. IIJ, Chap. I, provided for the 
regulation of Juries. 
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AN ACT FOR THE APPOINTMENT OF TOWN OFFICERS, 
UPPER CANADA 


IN THE THIRTY-THIRD YEAR OF GEORGE THE THIRD. 


OHA Peele 


An Act to provide for the Nomination and Appointment of Parish 
and Town Officers within this Province. 


WHEREAS, it is requisite for the maintenance of good order and 
the regular execution of the laws, that proper officers should be 
appointed to superintend the observance thereof; Be it enacted by the 
King’s most excellent Majesty, by and with the advice and consent 
of the legislative council and assembly of the Province of Upper- 
Canada, constituted and assembled by virtue of and under the 
authority of an Act passed in the parliament of Great Britain, inti- 
tuled, “An Act to repeal certain parts of an Act passed in the 
“fourteenth year of His Majesty’s reign, intituled, “An Act for 
“making more effectual provision for the government of the Pro- 
“vinee of Quebec, in North America, and to make further provision 
“for the government of the said Province,” and by the authority of 
the same, That it shall and may be lawful, as soon as conveniently 
may be, after the passing of this Act, for any two of His Majesty’s 
justices of the peace, acting within the division in which any parish,? © 
township,’ reputed township or place may be, to issue their warrant, 
giving eight days previous notice to the constable! of such parish, 





1. From the edition of The Statutes of His Majesty’s Province of 
Upper-Canada printed under the authority and by command of His Ex- 
cellency Peter Hunter, by John Bennett, 1802. 

2. This being the beginning of representative local government in 
Upper Canada the Assembly, in enacting this statute, was under the 
necessity of accepting such local units as already existed. The ecclesias- 
tical jurisdiction known as the parish presented itself as a most natural 
unit and, though its limits were not definitely determined, it was readily 
accepted as a basis for the system of local government. ce 

8. The township was yet nothing more than a territorial unit 
adopted as an aid in the surveying and settlement of the Province. The 
Instructions to Governor James Murray in 1763 contained the following 
order—‘ You are therefore to lay out Townships of a convenient size and 
Extent in such Places, as you, in your Discretion, shall judge most proper. 
And it is Our Will and Pleasure, that each Township do consist of about 
Twenty Thousand Acres, having, as may be natural Boundaries extending 
up into the Country, and comprehending a necessary Part of the River 
of St. Lawrence, where it can be conveniently had.” (See Article 45 of 
Instructions to Murray, Constitutional Documents, 1759-1791 Shortt and 
Doughty, 1907, page 141.) In the Instructions to Lord Dorchester in 1791, 
it was recommended that “each Inland Township shall, as nearly as Cir- 
cumstances shall admit, consist of Ten Miles Square; and such as be 
situated on a navigable River or Water shall have a front of Nine Miles, 
and shall be Twelve Miles in Depth.” (See Article 32 of the Instructions 
to Dorchester, page 41.) 

‘In 1798 an Act (Chap. I.) was passed authorizing the Surveyor Gen- 
eral, on application from the magistrates of any district, to fix and deter- 
mine the boundary lines of any township within the district. 

4. The constables were appointed by the justices of the Peace for 
each district at the regular meeting of the Court of Quarter Sessions held 
in April. See Section X of this Act. 
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township, reputed township, or place, authorizing him on a day 
to be fixed by the said justices in the present year, and on the first 
Monday in the month of March! in every ensuing year, to assemble 
the inhabitant householders, paying or liable to pay, to any public 
assessment or rate® of such parish, township, reputed township, or for the purpose 
place, in the parish church or chapel, or in some convenient place of choosing 

See es 5 { 5 parish or town 
within the said parish, township, reputed township, or place, for the officers. 
purpose of choosing and nominating the parish or town officers here- 
in after mentioned, to serve in their respective offices for the year 
next ensuing, at which meeting the said constable shall preside.’ 


Il. And be it Enacted by the Authority aforesaid, That it shall Election of a 
and may be lawful for the said inhabitant householders, or the feet Ores onE 
greater part of them so assembled, to choose one fit and proper per- ia 
son from among the inhabitants to be clerk of the said parish, town 
or township, who shall and is hereby required to make.a true and 
complete list of every male and female inhabitant within the limits 
of his parish, town or township, and return the same to the justices 
acting as aforesaid, so as they may produce the said list at the 
general quarter sessions in the month of April to be holden, and the duties of his 
said clerk shall and is hereby required, to enter and record all such Pffice. 
matters, as shall relate to the said parish, town or township, and 
shall appertain to his office, which records shall be faithfully and 
carefully kept and preserved by such clerk, and by him delivered 
to his successor duly nominated and appointed. 

Til. And be it further Enacted-by the authority aforesaid, That Election and 
it shall and may be lawful for the said inhabitant householders, in duties of 
manner aforesaid, to choose two fit and proper persons, from among i 
the said inhabitants, to serve the office of assessors for the said parish, 
township, reputed township or place, who shall assess all such rates 
and taxes, as shall be imposed by any Act or Acts of the Legislature 
of this Province,! and be made payable by the inhabitants thereof. 


IV. And also to choose and nominate in manner aforesaid, one Blection and 

fit and proper person to serve the office of collector for such parish, duties of 
° . -_ collector. 

township, reputed township, or place, who shall and may, and is 
hereby authorized, from time to time, to demand and receive from 
the inhabitant householders, under the said assessment, such monies 
as may be due and payable from the said inhabitants, in respect of 
the matters aforesaid, which collector shall acount for and pay over 
the monies so received by him, in such manner as shall be directed 
by any Act or Acts of the said Legislature, that may authorize the 
imposing and levying such rates and taxes respectively. 

VY. And also to choose and nominate in manner aforesaid, not Blection and 
less than two or more than six persons,° as shall be specified in the duties of the 


When, 


overseers of 
F a, A er el ee the highways, 
1. In 1817 an Act was passed changing the nomination day to the 
i Monday in January. 
as For ihe different, rates levied for local purposes see the pre- 
amble to the Act authorizing the collecting of local taxes, page 91. 
3. Provision was made in 1806 authorizing the justices of the Peace 
in Quarter Sessions, in case of neglect to hold the regular town meeting, 
to appoint the town officers to serve until the next town meeting, or, in 
case of the death or removal of any town officer, to appoint a successor 
for the balance of the term. — 
4. See the Statute regulating assessments, page 91. 
5. This clause was amended by the Act 45 Geo. Ill, Chap. VI. 
which empowered the inhabitants at the town meeting to select not less 
than two nor more than twelve persons to act as overseers of highways. 
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warrant to be issued by the said justices, to serve the office of over- 
seers of highways and roads, to oversee and perform such things as 
shall be directed by any Act to be passed, touching or concerning the 
highways and roads in this Province, which said overseers shall also 
serve the office of fence-viewers, and are hereby authorized and re-~ 
quired, upon receiving proper notice, to view and determine upon the 
heighth and sufficiency of any fence or fences within their respective 
parish, township, reputed township, or place, conformably to any 
resolutions, that may be agreed upon by the said inhabitants at such 
meeting to be holden, under and by virtue of such warrant as atfore- 
said. 

VI. And also to choose and nominate in manner aforesaid, a per- 
son or persons to serve the office of pound-keeper, who is hereby 
authorized to impound all cattle, and each and every horse, sheep 
and hog that shall trespass on the lands of any person, having in- 
closed the same by such high and sufficient fence, as shall have been 
agreed on in manner aforesaid, and also to impound any stoned 
horse, more than one year old, that shall be running at large upon 
the high-ways or commons, and to detain such horse, until the owner 
thereof shall have paid the sum of twenty shillings, one half to be 
paid to the person taking such horse, the other half thereof to the 
collector, towards the public stock of the district. 


VII. And also to choose and nominate in manner aforesaid, two 
fit and discreet persons to serve the office of town wardens for such 
parish, township, reputed township, or place; but as soon as there 
shall be any church built for the performance of divine service, 
according to the use of the church of England, with a parson or 
minister duly appointed thereto, then the said inhabitant house- 
holders shall choose and nominate one person, and the said parson 
or minister shall nominate one other person, which persons shall 
jointly serve the office of church warden, and that such town wardens 
or church wardens, and their successors duly appointed, shall be as. 
a corporation, to represent the whole inhabitants of the township 
or parish, and as such may have a property in goods or chattels of 
or belonging to the said parish, and shall and may sue, prosecute 
or defend in all presentments, indictments or actions, for, and on 
the behalf of the inhabitants of the said parish. 


VIII. And be iw further Enacted by the Authority aforesaid, 
That the constable presiding at such meeting, shall and is hereby 
required, to cause a list to be made out, containing the names of 
the persons chosen and nominated to serve and execute the several 
offices herein before mentioned in manner aforesaid, which list shall 
be signed by the said constable, who shall forthwith communicate 
the same to either of the justices, having signed the warrant by 
virtue of which such meeting was holden, and it shall and may be 
lawful for either of the said justices, or foe any justice of the peace, 
acting within the division, and he is hereby authorized and em- 
powered to administer an an of office, to each and every person 
or persons so chosen and nominated as aforesaid, within seven days. 
after such meeting as aforesaid, in the following form: 

“You A. B. do promise and swear, that you will faithfully, dili- 
“gently and justly serve and perform the office and duties of 
for according to the best of your 
“abilities—So help you God.” 


ce 


e 
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And that every person having taken such oath, shall be held to Persons sworn 
be lawfully appointed to such office, for which he shall have been shat He held 


chosen and nominated as aforesaid. > eens 


IX. Provided always, That any person-so chosen and nominated to Penalty for 
serve any of the offices herein before mentioned in manner aforesaid, pop eeHtily or 
who shall refuse or neglect to signify his consent to enter upon such Swern ee ante 

service, and to take the oath herein before set forth by the space after nomi- 
of seven days after such nomination as aforesaid, shall forfeit and 22tio2- 
pay the sum of forty shillings for every such neglect or refusal, to be 

recovered upon proof thereof on confession, or by the oath of one 

credible witness, before any one justice of the peace, acting within 

the said division, to be levied by warrant of distress, and sale of the 

goods and chattels of the party so neglecting or refusing, and to be 

paid into the hands of the treasurer, towards the public stock of the Application of 
district, except in the case of forfeiture of any person or persons such penalties. 
nominated to be overseers of the highways and roads, and refusing 

to act, whose penalties shall be paid into the hands of the commis- 

sioners of the highways and roads, and that it shall and may be law- 

ful, in case of refusal as aforesaid, for any two of his Majesty’s 

justices, acting within the said division, to hold a special session 

for the purpose of naming one or more person or persons to serve the 

office, that may have been refused, by the party chosen to serve the 

same, and fined in manner aforesaid, and if the person or persons so Magistrates to 
named by the said justices, upon being served with due notice thereof, 24me other 

2 : 6 = persons into 
which notice the constable is hereby required to serve upon the per- 6ffices vacant 

son, or leave the same at his usual place of abode, shall neglect or by refusal. 

refuse by the space of seven days, after the service of such notice, 

to accept the said office, and take the oath herein before prescribed, 

he shall for every such neglect or refusal, forfeit the sum of forty Penalty for 
shillings, to be levied by distress and sale, and paid over in manner refusing such,” 
herein before mentioned. eee 


X. And be it further Enacted by the authority aforesaid, That Nomination of 
it shall and may be lawful for the justices of the peace, within the Satsaecane 
respective limits of their commissions at their general quarter ses- for each 2 
sions in the month of April assembled, or the greater part of them, district, 
to nominate and appoint yearly and every year, a sufficiently dis- 
ereet and proper person, to serve the office of high constable in each 
and every district, and also to nominate and appoint, such a suffi- and of con- 

: cs - z ‘ . stables for each 
cient number of persons, as in their discretion will be necessary, to towneiip ee 
serve the office of constable in each and every parish, township, : 
reputed township, or place, and the said constable and constables, 
before they enter upon their office, shall severally take the following 
oath, which it shall and may be lawful for any justice of the peace 
to administer— 

“You shall well and truly serve our Sovereign Lord the King, in Oath. 

“the Office of for the of 
“for the year ensuing, according to the best of your skill and know- 


“ ledge—So help you God.” 
XI. Provided always, and be it further Enacted by the Authority Period of 


5 exemption from 
aforesaid, That no person having been appointed and served any of an office after 
the offices mentioned in this Act, shall be liable to be appointed, or igh the 
serve the same office, within three years from such appointment and 2 


service, unless he shall consent thereto. 
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XII. Provided also, That when any township, or reputed town- 
ship, shall not contain thirty inhabitant householders, it shall not 
be lawful for the said justices to issue their warrant for calling a 
meeting therein, but the said inhabitant householders shall be joined 
to, and be reputed and taken as inhabitants of the township adja- 
cent thereto, which shall contain the smallest number of inhabitants. 


XITI. And be it enacted, That it shall and may be lawful for 
the justices of the Peace within the respective limits of their com- 
missions, at the General Quarter Sessions in the month of April to 
be holden, assembled, or the greater part of them, to limit and 
appoint such fees and perquisites as to them shall appear reasonable 
to be demanded and taken by every town clerk and pound keeper “of 
the several parishes or townships within their respective districts. 


SCHEDULE. 
JUSTICE’S WARRANT TO ASSEMBLE THE INHABITANTS. 


pay {To the Constable for the Township of 
Home District. ) im the said District. 


By virtue of a power for such purpose granted by a certain Act 
of the Legislature of this Province, made and passed in the thirty- 
third year of his present Majesty’s reign, to us A. B. Esquire, and 
C. D. Esquire, two of his Majesty’s justices of the peace in and for 
the said district, these are to authorize and require you, giving eight 
days previous notice, to assemble the inhabitant householders, pay- 
ing or liable to pay to any public assessment or rate living within 
your parish or township, to meet at on 
for the purpose of choosing and nominating certain fit and proper 
persons to serve the offices herein specified for the ensuing year, 
that is to say, one town clerk, two assessors, one collector, two or 
more overseers of the highways and roads, one or two pound-keepers, 
and two town wardens, according to the directions in the said Act 
contained, and for so doing this shall be a sufficient warrant. 

Given under our hands and seals at on the 
day of in the year of the reign of 


CONSTABLE’S NOTICE TO BE GIVEN ON A NOMINATION 


BY THE JUSTICES. 


TO AN OFFICE 


Home District,) : : 
Township of pe aes at a special session for that purpose 


holden on the day of by A. B. Esquire, and 
C. D. Esquire, two of His Majesty’s justices of the peace for the 
said district, you were by the said justices nominated and appointed 
to serve the office of for the township of 
for the year next ensuing, by virtue of a power to 
them for that purpose granted by a certain Act of the Legislature 
of this Province. These are therefore to notify unto you, that unless 
you accept the said office, and take the oath prescribed, within seven 
days from the receipt of this notice, you shall for such neglect or 
refusal, forfeit and pay the sum of forty shillings, as by the said Act 
is directed. 
Dated this day of in the year, 
Gols Goustsble: 
To Mr. E. M. 
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AN ACT REGULATING LOCAL TAXATION AND PROVID- 
ING FOR THE PAYMENT OF MEMBERS OF ASSEMBLY 
UPPER CANADA! 


? 


IN THE THIRTY-THIRD YEAR OF GEORGE THE THIRD. 


CHAP. hic 


An Act to authorize and Direct the Laying and Collecting of Assess- 
ments and Rates, in every District within this Province, and to 
Provide for the Payment of Wages to the Members of the House 
of Assembly. 


WHEREAS, it is necessary to make provision for defraying the 
expences of building a Court House and Gaol, and keeping the 
same in repair, for the payment of gaolers salary, for the support 
and maintenance of prisoners, for building and repairing houses of 
correction, for the construction and the repair of bridges, for the 
fees of the coroner and other officers, for the destroying of bears 
and wolves, and other necessary charges within the several districts 
of this Province; Be it enacted by the King’s Most Excellent 
Majesty, by and with the advice and consent of the Legislative 
Council and Assembly of the Province of Upper Canada, constituted 
and assembled by virtue of and under the authority of an Act 
passed in the Parliament of Great Britain, intituled, an Act to 
repeal certain parts of an Act passed in the fourteenth year of His 
Majesty’s reign, intituled, “an Act for making more effectual pro- 
vision for the government of the Province of Quebec in North 
America, and to make further provision for the government of the 
said Province,” and by the authority of the same, That the assessors 
of every parish, township, reputed township or place within this 
Province, shall and they are hereby required as soon as conveniently 
may be after the passing of the present Act, and hereafter yearly 
and every year, within thirty days next after they shall be appointed 
to their office,? to make out a true and complete return of every 
inhabitant householder living within the limits of the said parish, 
township, reputed township or place, and to divide each and every of 
them into eight different classes, in the following manner, that is 
to say: 


TI. That the first class do contain the names of such house- 
holders as aforesaid, as the said assessors to the best of their know- 
ledge and judgment believe are possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of fifty pounds, 
and not amounting to one hundred pounds. 


1. From the printed copy of The Statutes of His Majesty’s Prov- 
ince of Upper-Canada, edition of 1802. This Act was repealed by the 
statute 47 Geo. III, Chap. VII. which established a new basis of assess- 


ment. 3 , ‘ 
2. See Clause I. of the act for the appointment of parish and town 
officers, page 86 
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IIt. And that the second class do contain the names of such 
householders as aforesaid, as the said assessors to the best of their 
knowledge and judgment believe, to be possessed of real or personal 
property, goods or effects to their own use, to the value of one hun- 
dred pounds, and not amounting to one hundred and fifty pounds. 


IV. And that the third class do contain the names of such house- 
holders as aforesaid, as the said assessors to the best of their know- 
ledge and judgment believe, to be possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of one hundred 
and fifty pounds, and not amounting to two hundred pounds. 


V. And that the fourth class do contain the names of such house- 
holders as aforesaid, as the said assessors to the best of their know- 
ledge and judgment, believe to be possessed of real or personal 
property, goods or effects to their own use, to the value of two hun- 
dred pounds, and not amounting to two hundred and fifty pounds. 


VI. And that the fifth class do contain the names of such house- 
holders as aforesaid, as the said assessors to the best of their know- 
ledge and judgment, believe to be possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of two hundred 
and fifty pounds, and not amounting to three hundred pounds. 


VII. And that the sixth class do contain the names of such house- 
holders as aforesaid, as the said assessors, to the best of their know- 
ledge and judgment, believe to be possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of three hundred 
pounds, and not amounting to three hundred and fifty pounds. 


VIII. And that the seventh class do contain the names of such 
householders as aforesaid, as the said assessors, to the best of their 
knowledge and judgment, believe to be possessed of real or personal 
property, goods or effects to their own use, to the value of three 
hundred and fifty pounds, and not amounting to four hundred 
pounds. 


TX. And that the eight class do contain the names of such house- 
holders as aforesaid, as the said assessors, to the best of their knowl- 
edge and judgment, believe to be possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of four hundred 
pounds. and upwards;! and that such inhabitants as the said asses- 
sors, to the best of their knowledge and judgment, believe not-to be 
possessed of real or personal property, goods or effects, to the value 
of fifty pounds, shall be included im a list to be called the excused 
list.2 





1. In 1794 this Act was amended by adding two further classes, the 
9th and 10th, consisting of householders possessing property valued be- 
tween £450 and £500 and between £500 and £550 respectively. The 
amended act then authorized the assessors to make a list to be called the 
Upper list, of all householders possessed of property in excess of £500. 
Within the 9th class the rate was £1 2s. 6d., within the 10th, £1 5s., and 
in me Upper list 5s. oe every £100. Geo. ITI, Chap. VI.) 

- The provision for an_excused list was altered by clau : 
the Act 34 Geo. III,)Chap VI. z. ees 

“And whereas every inhabitant householder within this Province, 
possessed of a location or lot of land, by his Majesty’s bounty, or other- 
wise, may by his honest industry, support himself, and at the same time 
contribute something to the public stock of the district; Be it enacted 
that the appellation of the excused list, by the said abovementioned act, 
directed to be given to the list containing the names of the persons there- 
in specified, do cease and determine; and that such list be continued to 
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X. And be it Enacted by the authority aforesaid, That the said A copy of the 
assessors shall and they are hereby required within six weeks from ®8S°S8°'S 
the time of their appointment, to make out a copy of such their ania is 
returns of all the inhabitant householders within their respective the collectors 
parish, township, reputed township or place, so divided into classes as ne 2 ee 
aforesaid, with the names of the said assessors thereunto subscribed, ae 
and to present the same to two justices of the peace living within 
or next to such parish, township, reputed township or place, for their 
consideration and allowance, which they are to signify by signing 
the said return, and such allowance of the said justices shall be a 
sufficient warrant for the collectors of the said parish, township, 
reputed township or place, to demand and receive from the said 
inhabitant householders the rates hereafter imposed by virtue of 
this act, and the said assessors shall cause the same to be fixed on The same to be 
the church door, or some other place of public resort, in the said published, and 
parish, township, reputed township or place for general inspection, mined ries 
and shall also transmit a copy of such return, signed by the said elerk of the 
assessors, to the clerk of the peace of the respective districts. peace. 


XI. And be tt further Enacted by the authority aforesaid, That An appeal for 

if any person shall be aggrieved by being included in any of the ge evanee one 
: . ° . or omisslons 

classes above mentioned, or shall have any material objection to any in the classes, 
person being left out of any of the said classes in such return as Shall be to re 
aforesaid, he may upon giving reasonable notice to the assessors in Ae eee 
his own case, and to the party in case of any such objection as afore- 
said, appeal to the next general quarter sessions, and it shall and 
may be lawful for the said justices to inquire into the matters afore- 
said, upon oath to be administered to the parties, if to the said 
justices it shall appear to be needful, (which oath the said justices 
are hereby impowered and authorized to administer) and having 
enquired, to determine the same either by confirming or amending 
such return, in such manner only as shall be necessary to give relief 
in the matters complained of, and such determination of the said 
justices shall be final in all matters aforesaid, 

XII. And be it further Enacted by the authority aforesaid, That Rate to be paid 
it shall and may be lawful for the collector of each parish, township, PY each inhabi- 

F : tant house- 

reputed township or place, and he is hereby authorized, to demand holder of the 
and receive yearly and each year for the space of two years next first class and 
ensuing the twenty-fifth day of March, which will be in the year of (urine what 
our Lord one thousand seven hundred and ninety-four, of every 
inhabitant householder, whose name shall be included in the first 
class aforesaid, the sum of two shillings and six pence, as his rate 
or proportion of the district assessment, to be levied for the uses and 
purposes aforesaid. 

XIII. And also to demand and receive, for and during the time Of the 2d 
aforesaid, of every inhabitant householder, whose name shall be °!45s- 





be made out, and be called the Under List; and that ever inhabitant 
householder within this Province, whose name shall be inc uded in the 
said Under List, shall for the said year ensuing, contribute and pay the 
sum of two shillings, towards the public stock of the district, to be pro- 
portionably diminished, in case it shall not hereafter be found necessary 
to impose an entire rate according to the provisions in the said Act in 
that behalf contained.” ? ? 

By the Act 43 George III, Chap. XII, the basis of assessment was 
completely changed. The existing classification of householders was 
abandoned and a valuation was placed on the various articles of real and 
personal property which were subject to taxation. 
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included in such second class as aforesaid, the sum of five shillings, 
as his rate or proportion of the district assessment, to be levied for 
the uses and purposes aforesaid. 


XIV. And also to demand and receive, for and during the time 
aforesaid, of every inhabitant householder, whose name shall be 
included in such third class as aforesaid, the sum of seven shillings 
and six-pence, as his rate or proportion of the district assessment, 
to be levied for the uses and purposes aforesaid. 


XV. And also to demand and receive, for and during the time 
aforesaid, of every inhabitant householder, whose name shall be 
included in such fourth class as aforesaid, the sum of ten shillings, 
as his rate or proportion of the district assessment, to be levied for 
the uses and purposes aforesaid. 


XVI. And also to demand and receive, for and during the time 
aforesaid, of every inhabitant householder, whose name shall be 
included in such fifth class as aforesaid, the sum of twelve shillings 
and six-pence, as his rate or proportion of the district assessment, 
to be levied for the uses and purposes aforesaid. 


XVII. And also to demand and receive, for and during the time 
aforesaid, of every inhabitant householder, whose name shall be 
included in such sixth class as aforesaid, the sum of fifteen shillings, 
as his rate or proportion of the district assessment, to be levied for 
the uses and purposes aforesaid. 


XVIII. And also to demand and receive, for and during the 
time aforesaid, of every inhabitant householder, whose name shall 
be included in such seventh class as aforesaid, the sum of seventeen 
shillings and six pence, as his rate or proportion of the district 
assessment, to be levied for the uses and purposes aforesaid. 


XIX. And also to demand and receive, for and during the time 
aforesaid, of every inhabitant householder, whose name shall be 
included in such eighth class as aforesaid, the sum of twenty shil- 
lings, as his rate or proportion of the district assessment, to be levied 
for the uses and purposes aforesaid. 


XX. And be it further Enacted by the authority aforesaid, That 
the collector of each and every parish, township, reputed township 
or place, shall, and he is hereby required once in every three months 
to pay or cause to be paid to the treasurer of the district, all such 
monies as he shall have received under and by virtue of this act, 
and shall also produce the book or books of assessment for the 
examination of the said treasurer, and it shall and may be lawful for 
the said treasurer, upon being satisfied that all the monies to be 
received by virtue of this act, have been duly collected and paid or 
accounted for by the said collector, to pay into the hands of the said 
collector, the sum of three pounds for every hundred pounds so by 
him collected and paid as aforesaid, and at and after the same rate 
and proportion, for any sum less than one hundred pounds, by him 
collected and paid, and the said treasurer shall and is hereby required 
to give a receipt for the monies so collected and paid over to him, 
which receipt shall be a good and sufficient discharge to the said 
collector, for the monies so collected and paid by him to the said 
treasurer. 
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XXI. Provided always, and be it enacted, That for the purposes Provision for 


of the current year which will determine on the twenty-fifth day of 
March, one thousand seven hundred: and ninety-four, it shall and 
may be lawful, for the said collectors, and they are hereby required, 
to demand and levy in manner herein after to be mentioned, from 
each and every inhabitant, according to the several classes in which 
they shall respectively be included, one half of the rate to be yearly 
assessed on each and every class according to the proportions herein 
before set forth, and that each and every person whose name shall 
be returned in the first class, shall pay for the purposes aforesaid, 
the sum of fifteen pence, that each and every person, whose name 
shall be returned in the second class, shall pay for the purposes 
aforesaid, the sum of two shillings and six pence, that each and every 
person, whose name shall be returned in the third class, shall pay 
for the purposes aforesaid, the sum of three shillings and nine pence, 
and that each and every person, whose name shall be returned in the 
fourth class, shall pay for the purposes aforesaid, the sum of five shil- 
lings, and that each and every person, whose name shall be returned 
in the fifth class, shall pay for the purposes aforesaid, the sum of six 
shillings and three pence, and that each and every person, whose name 
shall be returned in the sixth class, shall pay for the purposes afore- 
said, the sum of seven shillings and six pence, and that each and 
every person, whose name shall be returned in the seventh class, shall 
pay for the purposes aforesaid, the sum of eight shillings and nine 
pence, and that each and every person, whose name shall be returned 
in the eighth class, shall pay for the purposes aforesaid, the sum of 
ten shillings. 


XXII. And be it further Enacted by the Authority aforesaid, 
That the said collectors shall make out a book of account, containing 
the names of each inhabitant householder, within their parish, town- 
ship, reputed township, or place, who are liable to be charged with 
such assessment, divided into their respective classes, according to 
the returns made by such assessors as aforesaid, and that upon the 
payment of the rate so charged upon them in their several classes, 
the said inhabitant householders, and each of them may require the 
collector to write the word “ paid,” opposite to his or her name, and 
likewise to write down in figures the sum so paid in a ruled column 
or margin in such book to be made, and that such entry shall be a 
full and sufficient discharge to such inhabitant householder for the 
payment of the said rate. 

XXIII. And be it further Enacted by the Authority aforesaid, 


That if any inhabitant householder shall refuse or neglect to pay 
the sum or rate, for which he stands classed and rated in manner, 


aforesaid, by the space of fourteen days after demand duly made of 


the same by the said collector, such collector shall, and he is hereby 
required, to levy the same by distress and sale of the goods and chat- 
tels of the person so neglecting or refusing to pay, having first 
obtained a warrant for that purpose, under the hand and seal of some 
justice of the peace, within the said district, and to render the over- 
plus, if any there shall be, after deducting the amount of the rate 
assessed and the charges of the distress and sale, to the owner 


thereof. 
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XXIV. And be it further Enacted by the Authority aforesaid, 
That no collector of any parish, township, reputed township or 
place, shall be authorized to demand payment of any assessment or 
rate to be imposed upon any inhabitant householder by virtue of 
this Act, until after he shall have entered into a bond with a suffi- 
cient surety to the church or town wardens of the said parish, town- 
ship, reputed township, or place, and their successors in the penal 
sum of one hundred pounds,! that the said collector will duly and 
faithfully account and pay into the hands of the treasurer of the 
district, all and every sum or sums of money that he shall receive, 
on account of the said assessment and rates. Provided always, that 
the receipt of such treasurer shall be a sufficient discharge to all 
such collectors for the amount thereof, and shall be so far deemed 
and taken as evidence of the performance of the conditions in such 
bond or obligation to be contained. 


XXV. And be it further enacted by the Authority aforesaid, 
That it shall and may be lawful for the said justices at their 
respective general quarter sessions, or the greater part of them, then 
and there assembled, to nominate and appoint a proper person, being 
resident in the said district, to be treasurer of the said district, 
which treasurer shall give sufficient security, in such sums, as shall 
be approved of by the said justices at their respective general quarter 
sessions, or the greater part of them, then and there assembled, to 
be accountable for the several sums of money which shall be 
respectively paid to him in pursuance of this Act, and to pay such 
sum or sums of money as shall be ordered to be paid by the justices 
in their general quarter sessions, and also for the due and faithful 
execution of the trust reposed in him, and all and every such sum 
or sums of money as shall be paid into his hands by virtue of and in 
pursuance of this Act, shall be deemed and taken to be the public 
stock of the district, and the said treasurer shall and is hereby 
required, to pay so much of the money in his hands, to such person 
and persons as the said justices at their respective general quarter 
sessions, or the greater part of them, then and there assembled, 
shall by their orders direct and appoint, for the uses and purposes 
herein before recited, and for any other uses and purposes to which 
the public stock of any district is or shall be applicable by law, 
reserving at all and every time or times to and for his own use, and 
as a reward for his labor and expence, the sum of three pounds for 
every hundred, that shall or may be paid into his hands by the said 
collectors for the purposes aforesaid. 


XXVI. And be it further Enacted by the Authority aforesaid, 
That the said treasurer shall, and is hereby required, to keep books 
of entries of the several sums respectively received and paid by him 
in pursuance of this Act, and also to deliver in true and exact 
accounts upon oath, if required, (which oath, any one of the justices 
at their respective general quarter sessions is hereby authorized -to 
administer) of all and every sum or sums of money respectively 
received and paid by him, distinguishing the particular uses to which 





1. By .sections VI. and VII. of the Act 46 Geo. III, Chap. V. the 
collector was required to enter into a bond with two sureties to the Clerk 
of the Peace for the sum of two hundred pounds. This provision was 
altered by an Act of 1808 by which the collector was bound to tke trea- 
surer of the district in-tead of to the Clerk of the Peace. 
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such sum or sums of money have been applied, to the justices at 
every general quarter sessions to be holden for the district, and shall 
lay before the justices of such session the proper voucHers for the 
same, and the discharges of the said justices of the peace, or the 
greater part of them, by their orders made at their general quarter 
sessions to such treasurer, shall be taken and allowed, as good and 
sufficient acquittances to the full amount thereof. 


XXVII. And be it further Enacted by the Authority aforesaid, Treasurer to be 
That it shall and may be lawful for the said justices of the peace, °Btinued, or 
at their general quarter sessions assembled, or the greater part of Hien i the 
them, from time to time, to continue such treasurer in his office go Justices in 
long as they shall see convenient, and to remove him at their pleasure, quarter sessions. 


and appoint any other person in his place. 


XXVIII. And be tt further Enacted by the Authority aforesaid, Provision for 
That in order to make provision for the district assessment after es 
the expiration of two years as aforesaid, it shall and may be lawful after the ex- 
for the justices of the peace, in their general quarter sessions in the piranen cs 
month of April assembled,’ or the greater part of them, to cause an pases 
estimate to be laid before them of the sum or sums of money that 
may be necessary, to defray the charges and expences accruing to 
their respective districts, for the uses and purposes aforesaid, for 
the ensuing year, and having determined and resolved upon the same, 
to cause the amount of the sum to be raised, to be divided, in an 
exact proportion, to the rate with which each class is severally 
charged, as herein before is provided, and to declare that the assess- 
ment required will be a half rate, a third, fourth, fifth, eighth, or 
any aliquot part of a rate, by computing the proportion, which the 
sum proposed to be raised bears to the amount of the sum, which 
shall have been raised by the original rates of two shillings and six 
pence, five shillings, ten shillings, and twenty shillings, severally 
imposed on each respective class as aforesaid, and for that purpose 
to make a special order declaring the amount of the sum intended 
to be raised, and specifying the fractional part of the rate to be The fractional 
assessed and collected (in case it shall not be deemed necessary to part of a rate 
impose an entire rate, according to the proportions aforesaid) on ‘Pe pers 
each and every inhabitant householder, according to their respective suffice. 
elasses as aforesaid, which order being signed by the said justices in 
their general quarter sessions in the month of April assembled, or 
the greater part of them, shall be binding upon each and every 
inhabitant householder, in respect of the rate, with which he stands 
charged throughout this Province. And the high constable shall, at 
such times as the said justices by their order in sessions shall direct, 
cause such rates to be levied by a warrant under his hand, directed 
to the assessors and collector of every@arish, township, reputed town- 
ship or place within this Province. 


XXIX. And be it further Enacted by the Authority aforesaid, no new assess- 
That no new assessment shall be made, until it shall appear to the ment to be 
justices at their respective general quarter sessions, or the greater made until 

. 3-4ths of the 
part of them, then and there assembled, by the accounts of their preceding aaa 


treasurer or otherwise, that three-fourths of the money collected by he expended. 





1. An act was passed in 1796 permitting the justices of the peace 
to levy a rate in the meeting of the Quarter Session immediately follow- 
ing the passing of the act. 


29ce—T 


98 


The members 
of the house of 
assembly ito be 
allowed wages 
for their 
attendance 
thereat, 


not exceeding 
10s. per day, 


the same to be 
raised within 
the respective 
counties or 
ridings, repre- 
sented by the 
members, 


and by dis- 
tress on neglect 
or a refusal of 
payment, after 
due notice. 


OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


virtue of the preceding rate, shall have been expended for the uses 
and purposes mentioned in this Act. 


XXX. Ant whereas, it was the ancient usage of that part of 
Great Britain called England, for the several members representing 
the counties, cities and boroughs therein, to receive wages for their 
attendance in Parliament, and whereas it seems expedient to adopt 
the same custom in this Province; Be it therefore further enacted, 
that after every prorogation and dissolution of the Assembly of this 
Province, it shall and may be lawful for every member thereof hay- 
ing attended, to receive from the speaker of the House of Assembly, 
a warrant under his hand and seal, signifying the time that such 
member hath attended his duty in the said Assembly, and every 
member possessed of such warrant, shall and may ask and demand 
of the justices of the peace for the district, in which the county or 
riding represented by such member may be situate, in their general 
quarter sessions assembled, a sum not exceeding ten shillings per 
day, for every day that the said member shall have been engaged 
in the attendance of his duty in the House of Assembly; and have 
been necessarily absent from his place of abode, in going to, or return- 
ing from his said attendance, which sum it shall and may be lawful 
for the said justices to levy by assessment to be made on each and 
every inhabitant householder in the several parishes, townships, 
reputed townships or places, within the county or riding represented 
by such member, by virtue of and in pursuance of an order to be 
by the said justices made for that purpose to the high constable of 
the district, who shall and may thereupon issue his warrant to the 
assessors of the several parishes, townships, reputed townships or 
places as aforesaid, who shall assess the same by dividing the sum to 
be assessed according to the rates and proportions as affixed to the 
several classes, in the return made as herein before mentioned, 
which rates shall be levied by the collector in manner herein before 
directed, and paid over to the said member, and in case any person 
shall refuse or neglect to pay his due proportion or rate so to be 
assessed as aforesaid, by the space of fourteen days after the same 
shall have been demanded of him by the said collector, it shall and 
may be lawful for the said collector to levy the same by distress 
and sale of such persons goods and chattels, having first obtained a 
warrant for that purpose in the manner herein before directed.” 





1. The act 43 Geo. III, Chap. XI, repealed this XXXth Clause. The 
provisions regarding the rate of payment and the speaker’s warrant 
were embodied in the act of 1803, but a change was made in the method 
of levying the tax. This sum, it enacts, “it shall or may be lawful for 
the said Justices to levy, by assessment to be made on each and every in- 
habitant householder in the several parishes, townships, or places within 
the County or Riding represented by such Member, in the same manner 
and form as by law any assessment may now or hereafter be levied, for 
any public purpose in any district in this Province; and for the said 
Justices to issue their order upon the Treasurer of the district to pay 
the amount of the sum to which any such Member may be intitled, out 
of the monies which may come into his hands, under and by virtue of 
any Act of the Provincial Parliament. And it shall and may be lawful 
to and for each and every Member, who may now or hereafter represent 
part_of two or more districts, to ask and demand from the Speaker of 
the House of Assembly, who is hereby authorized and required to grant 
the same, a Warrant, directed to the justices in General Quarter Sessions 


_ assembled, of each of the said districts, which the said Member shall so 


represent, which Warrant shall specify the’ sum that each district is 
liable to pay, and the Justices thereof respectively, are hereby required 
to cause the sum specified in such Warrant to be collected and paid to 
the said Member, in manner and form as herein before directed.” 
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HIGH CONSTABLE’S WARRANT TO LEVY THE RATE. 


To the Assessors and Collector of the Township of 
in the said District. 


Western District. 


By virtue of an order from His Majesty’s justices of the peace, Form of high 
in and for this district in their general quarter sessions assembled, ee eae 
you are hereby required to raise the sum of within your levy the rate,. 
township, in such manner as by a certain Act of the Legislature of 
this Province, for that purpose, passed in the thirty-third year of 
his present Majesty’s reign, is directed, being the proportion of your 
township (or parish) for and towards the general district assess- 
ment for defraying the expences of building a gacl and court house 
and keeping the same in repair, for the payment of the gaolers 
salary, for the support and maintenance of prisoners, for building 
and repairing houses of correction, for the construction and repair- 
ing of bridges and other purposes in the said Act mentioned, and 
hereof you are not to fail on the peril that shall ensue thereof. 


Given under my hand this day of 
A. H. High Constable. 


ForM oF AN ASSESSMENT. 


Eastern District. 
Township of 


AN assessment for defraying the expences of building a gaol and 
court-house and keeping the same in repair, for the payment of the 
gaolers salary, for the support and maintenance of prisoners, for 
building and repairing houses of correction, for the construction and 
repair of bridges and other purposes mentioned in an Act of the 
Legislature of this Province, of the thirty-third year of his present 


Majesty, intituled, An Act to for the township, or 
reputed township, called in the county of 
_made and assessed the day of 


Class I. Containing the name of such inhabitant householders 
living within the township aforesaid, as we to the best of our know- 
ledge and judgment, do believe are possessed of real or personal 
property, goods or effects, to the value of fifty pounds, and not 
“amounting to one hundred pounds, and who are severally and each 
to pay the sum of two shillings and six pence, in respect of their 
rate and proportion of the said assessment. 


G.H. 


eS First class: rate two shillings and six pence. 


L.M. 


Class II. Containing the names of such inhabitant householders, 
living within the township aforesaid, as we to the best of our know- 
ledge and judgment, believe are possessed of real or personal pro- 
perty, goods or effects to their own use, to the value of one hundred 
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pounds, and not amounting to one hundred and fifty pounds, and 
who are severally and each to pay five shillings, in respect to their 
rate and proportion of the said assessment. 


N.O* 
HQ Second» class: rate five shillings. 
RS, 


Class III. Containing, &e. Class VIII. Containing, &e. 


A.B. 
Assessed by us, 1 OD. \ Assessors. 
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LETTERS PATENT ERECTING THE PROVINCES OF LOWER CANADA 
AND UPPER CANADA INTO A BISHOP’S SEE} 


GEORGE THE THIRD by the Grace of God, King of Great Britain, France and 
Ireland, Defender of the Faith &c. 


To All to whom these Presents shall come, Greeting.— 


Whereas We did, by Letters Patent,? under our Great Seal of Great Britain 
bearing date the thirteenth day of August in the twenty seventh year of our reign, 
give and grant unto the Right Reverend Father in God Charles, by divine permission, 
Bishop of Nova Scotia in North America by himself & by his sufficient Commissary, 
or Commissaries to be by him substituted and appointed full power and authority to 
exercise jurisdiction Spiritual and Ecclesiastical in the Province of Quebee, now 
divided into two Provinces and called the Province of Lower Canada and the Province 
of Upper Canada as well as in the Provinces of New Brunswick and the Island of 
Newfoundland respectively, according to the Laws and Canons of the Church of Eng- 
land as by our said Letters Patent relation being thereunto had will more fully and at. 
large appear. 

Now We have thought fit to revoke and determine and do hereby revoke & deter- 
mine so much of our said Letters Patent as relates to the said Province of Quebec 
(now the Province of Lower Canada and the Province of Upper Canada) and every 
clause, article or thing in our said Letters Patent contained as relate thereto. 

And whereas the doctrine & discipline of the Church of England are professed & 
observed by a very considerable part of our loving Subjects of the said Provinces of 
Lower Canada and Upper Canada and their dependencies in North America. 

And whereas by an Act of Parliament passed in the thirty first year of our reign, 
intituled “ An Act to repeal certain parts of an Act passed in the fourteenth year of 
“ Tis Majesty’s Reign, intituled, An Act for making more effectual provision for the 
“ Government of the Province of Quebec in North America & to make further pro- 
“vision for the Government of the said Province” sundry provisions are thereby made 
respecting the allottment and appropriation of lands for the support of a Protestant 
Clergy within our said Provinces, and also respecting the constituting, erecting and 
endowing Parsonages or Rectories within the said Provinces, and also respecting the 
presentation of Incumbents or Ministers to the same, and also respecting the manner 
in which such Incumbents or Ministers shall hold and enjoy the same. 

And whereas the Churches of the said Provinces are not without great difficulty 
supplied with Ministers duly ordained, and the people thereof deprived of some offices 
prescribed by the Liturgy and usage of the Church of England for want of a Bishop 
residing in the said Provinces; for remedy of the aforesaid inconveniences and 
defects, We have determined to erect the aforesaid Provinces into a Bishop’s See; And 
We do by these Presents erect, found, ordain, make and constitute the said Provinces 
of Lower Canada and Upper Canada and their Dependencies to be a Bishops See, and 
be called from henceforth the Bishoprick of Quebec, and to the end that this our 
Intention may be carried into due effect, We having great confidence in the Learning: 
Morals, Probity and Prudence of our beloved Jacob Mountain, Doctor in Divinity do- 
name and appoint him to be Bishop of the said See of Quebec and its Dependencies: 
so that he the said Reverend Jacob Mountain shall be and be taken to be Bishop of the 


1. From the copy in the Canadian Archives, Q. 108, page 131. 
2. For the letters patent see the Canadian Archives, M 505. 
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Bishop’s See of Quebec and its dependencies and may by virtue of this our nomina- 
tion and appointment enter into and possess the said Bishop’s See as the Bishop 
thereof during his natural life without any let or impediment of Us, Our Heirs or 
Successors. 

And We do by these Presents give and grant to the said Jacob Mountain and his 
Successors Bishops of Quebec and its Dependencies full power and authority to confer 
the Orders of Deacon and Priest, to confirm those that are baptized and come to years of 
discretion, and,to perform all the other functions peculiar and appropriated to the office 
of a Bishop, such Bishop and his Successors having been first duly ordained or con- 
secrated Bishops according to the form prescribed by the Liturgy of the Church of 
England, and also by him or themselves or by his or their Commissary, or Commis- 
saries to be by him or them substituted and appointed to exercise Jurisdiction spiritual 
& ecclesiastical in and throughout the said See and Diocese according to the laws and 
canons of the Church of England which are lawfully made and received in England 
in the several causes and matters hereafter in these Presents expressed and specified 
& no other.’ 

And for a declaration of our royal will concerning the special causes and matters 
in which We will that the aforesaid Jurisdiction shall be exercised, We have further 
given and granted, and do by these presents give & grant to the aforesaid Bishop and 
his Successors full power and authority by him or themselves or by his or their suf- 
ficient Commissary or Commissaries by him or them to be substituted and named to 
give Institution to Benefices and grant Licences to Curates and to visit all Rectors, 
Curates, Ministers & Incumbents of all the Churches within their said Diocese wherein 
Divine Service shall be celebrated according to the rights and Liturgy of the Church 
of England and all Priests & Deacons in holy orders of the Church of England resident 
in their said Diocese with all and all manner of Jurisdiction power and coersion 
ecclesiastical that may be requisite in the premisses as also to call before him or them, 
or his or their Commissary or Commissaries at such competent days, hours and places 
whatsoever when and as often as to him or them or his or their Commissary or Com- 
missaries shall seem meet and convenient the aforesaid Rectors, Curates, Ministers, 
Incumbents, Priests or Deacons in holy orders of the Church of England or any 
of them and to enquire by Witnesses to be sworn in due form of law by him or them 
or his or their Commissary or Commissaries and by all other lawful ways and means 
by which the same may by law be best and most effectually done as well concerning 
their morals as their behaviour in their said offices and Stations respectively, as also 
to administer all such oaths as are accustomed to be taken in ecclesiastical Courts and 
to punish and correct the aforesaid Rectors, Curates, Ministers, Incumbents, Priests 
and Deacons in holy orders of the Church of England according to their merits, 
whether by removal, deprivation, suspension or other such ecclesiastical censure or 
correction as they may be liable to according to the Canons & Laws, ecclesiastical 
aforesaid. 

And further, We have given and granted and do by these Presents give and grant 
to the aforesaid Bishop and his Successors full power and authority from time to time 
to name and substitute under his or their hands and episcopal Seals one or more 
efficient Commissary or Commissaries to exercise and perform all and singular the 
premises in the said Diocese and the several parts thereof with effect, and to remove 
and change the said Commissaries from time to time as to him or them shall seem 
expedient. 3 

And We will that during a vacancy of the said See by the demise of the said 
Bishop or his Successors or otherwise, Institution to Benefices and Licences to Curates 
may be given by the Commissary or Commissaries who were so as aforesaid named & 





1. For the opinion of Sir John Nicholl on the meaning of this clause see page 339. 


CONSTITUTIONAL DOCUMENTS : 103 


SESSIONAL PAPER No. 29c 


substituted by the last preceding Bishop and were in the possession of that office under 
such Substitution and appointment at the time when the See became vacant, and in 
ease of the death of such Commissary or Commissaries before another Bishop is 
appointed to the said See, We will that Institutions to Benefices & Licences to Curates 
within the said Diocese may be given by or by the authority of any two Clergymen of 
the Church of England resident in the said Diocese who shall be appointed for that 
purpose by the Governor of the Province.— 

And moreover We command and by these Presents for us, Our Heirs and Suce- 
cessors strictly enjoin as well all and singular Our Governors, Judges and J ustices, 
as all and singular Rectors, Curates, Ministers, Incumbents and other Our Subjects 
in our said Provinces of Lower Canada & Upper Canada and their dependencies, that 
they & every. of them be aiding and assisting to the said Bishop and his Successors 
and his or their Commissary or Commissaries in the execution of the Premisses in all 
things as becomes them. 

Nevertheless We will and do by these Presents declare and ordain that it shall be 
lawful for any person or persons against whom any Judgment, Decree, or Sentence 
shall be pronounced by any Commissary or Commissaries of the said Bishop or his 
Successors to demand a re-examination & review of such Judgment, Decree or Sentence 
before the Bishop himself or his Successors, who upon such demand made shall take 
«ognizance thereof and shall have full power and authority to affirm, reverse or alter 
the said Judgment sentence or decree of His or their Commissary or Commissaries 
after having fully and maturely re-examined and reviewed the same. 

And if any party or parties shall conceive himself or themselves aggrieved by any 
Judgment decree or sentence pronounced by the said Bishop or his Successors either in 
‘ease of any such revision or in any cause originally instituted before such Bishop or 
his Successors, it shall be lawful for such party or parties so conceiving himself or 
themselves to be aggrieved to appeal from such sentence to Us, Our Heirs or Suc- 
‘cessors in Our High Court of Chancery of Great Britain so as notice of such appeal 
be given to the said Bishop within fifteen days after such Sentence shall have been pro- 
nounced, and good and sufficient security in the penalty of One Hundred pounds given 
to the Appellant or Appellants to pay such Costs as shall be awarded in case the Sen- 
tence appealed from shall be affirmed by Commissioners to be named by Us, Our 
Heirs & Successors under our Great Seal of Great Britain for the hearing and deter- 
‘mining of the same. 

And we will that such Commissioners shall have power finally to decide and deter- 
‘mine the said Appeal in as ample manner and form as the Commissioners appointed 
and assigned under our Great Seal of Great Britain, by virtue of the Statute made in 
the twenty fifth year of the Reign of King Henry the Eighth (imtituled “An Act for 
the submission of the Clergy & restraint of Appeals”) can or may hear and definitely 
aletermine appeals from any of the Courts of the Archbishops of Our Realm of 
England. 

- Moreover We will and grant by these Presents that the said Bishop be a Body 
corporate, and do ordain, make, & constitute him to be a perpetual Corporation, and to 
have perpetual Succession and that he & his Successors be for ever hereafter called and 
known by the Name of Bishop of Quebec and that he and his Successors by the Name 
aforesaid shall be able and capable in the law and have full power to purchase, have, 
take, hold and enjoy, such manors, messuages, lands, rents, tenements, annuities and 
hereditaments of what nature or kind soever in fee and in perpetuity or for term of 
life or years as by grant or licence under the Great Seal of our said Provinces of Lower 
& Upper Canada he or they, shall at any time be authorised to take, hold and enjoy, 
and also all manner of goods, chattels, and things personal whatsoever of what nature 
and value soever and also to demise any of the said manors messuages, lands, tene- 
ments and hereditaments whereof or wherein he or they shall have any Estate or 
Interest as aforesaid in such manner as by licence under the Great Seal of Our Prov- 
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inces of Lower Canada and Upper Canada he or they shall at any time be authorised 
for that purpose; and that he and his successors by and under the said name may 
prosecute, claim, plead and be impleaded, defend and be defended, answer and be 
answered in all manner of Courts of Us, Our Heirs & Successors and elsewhere in and 
upon all and singular causes, suits, Writs, & demands real, personal and mixed as well 
temporal as spiritual and in all other things, causes & matters whatsoever and that 
he and his Successors shall and may for ever hereafter have and use a Corporate Seal 
and the said Seal from time to time at his and their will and pleasure to break, 
change, alter or make new as to him or them shall seem expedient. 

Moreover, We will and ordain by these Presents that the Bishop of the said See 
of Quebec and his Successors shall be subject and subordinate to the Archiepiscopal 
See of the Province of Canterbury and to the Most Reverend Father in God John 
Lord Archbishop of Canterbury Primate of all England and Metropolitan and his 
Successors in the same manner as any Bishop of any See within the Province of 
Canterbury in our Kingdom of England is under the Authority of the aforesaid 
Archiepiscopal See of Canterbury and the Archbishop thereof; save and except in the 
matter of Appeals from Judgments, Decrees or Sentences pronounced by the said 
Bishop of Quebec or his Successors, which we will shall not be made to the said Arch- 
bishop of Canterbury or to his Courts, but to Commissioners appointed by Us or our 
Successors in manner aforesaid. 

And to-the End that all the matters & things aforesaid may have their due Effect, 
We do hereby signify to the Most Reverend Father in Christ John Lord Archbishop 
of Canterbury, Primate of all England and Metropolitan, that we have erected and 
founded the aforesaid Episcopal See of Quebec and have named and preferred our 
beloved Jacob Mountain Doctor in Divinity to the said Bishoprick and have appointed 
him the Bishop and ordinary Pastor thereof, requiring and by the faith and love 
whereby he is bound unto us, commanding him to consecrate the aforesaid Jacob 
Mountain, Bishop of Quebec, in manner accustomed and diligently to do & perform 
all other things appertaining to his office in this behalf with effect, and further to the 
end that all the other things aforesaid may be firmly holden and done We will and 
‘grant to the aforesaid Jacob Mountain that he shall have our Letters Patent under 
Our Great Seal of Great Britain duly made and sealed. 

In witness whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster the Twenty eighth day of June in the Thirty 
third year of our Reign. 

By Writ of privy Seal 

YORKE 
Endorsed: 
Copy of , 
Letters Patent 





L. 25 Henry 8. Chap. 21 
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EXTRACTS FROM THE RULES AND REGULATIONS OF THE HOUSE 
OF ASSEMBLY, LOWER CANADA! 


QUORUM. 
Resolved. 
I. That the Quorum of this House do consist of thirty four Members, the 
Speaker included.’ 
II. That the Rule which establishes the Quorum of this House, be a standing 
Rule thereof. 


BILLS. 

Resolved. 

I. Tuat every public Bill shall be introduced by a motion. for leave, specifying 
the title of the Bill, or by a motion to appoint a Committee to prepare and bring it 
in, or by an order of the House on the report of a Committee. 

Il. That Bills of a private nature shall be introduced by a petition to be pre- 
sented by a member and seconded. 

II. That Bills relative to the criminal laws of England in force in this province, 
and to the rights of the Protestant clergy, as specified in the act of the 31st year of 
his Majesty chap. 31,° shall be introduced in the English language; and the Bills 
relative to the Laws, customs, usages and civil rights of this Province, shall be intro- 
duced in the French language, in order to preserve the unity of the texts. 

IV. That such Bills as are presented shall be put into both languages, that those 
in English be put into French, and those presented in French be put into English 
by the clerk of the House or his Assistants, according to the directions they may 
receive, before they be read the first time—and when so put shall also be read each 
time in both languages—well understood that each Member has a right to bring in 
any Bill in his own language, but that after the same shall be translated, the text 
shall be considered to be that of the language of the law to which said Bill hath 
reference. 


RULES RELATIVE TO THE INTRODUCTION OF PRIVATE BILLS, PASSED IN THER Housr tur 19TH 
Aprit 1793. 


V. That this House will receive no Petition for any sum of money relating to 
public service, but what is recommended by His Majesty’s Governor, Lieutenant 
Governor or person administering the government at the time. 

VI. That when any Bill shall be brought into the House for confirming letters 
patent, there be a true copy of such letters patent annexed to the Bill. 

VII. That if any motion be made in the House for any public aid; subsidy, 
duty or charge upon the people, the consideration and debate thereof, shall not pre- 
sently be entered upon, but adjourned till such further day as the House shall think 
fit to appoint; and then it shall be referred to the Committee of the whole house, 
and their opinions to be reported thereupon before any resolution or vote of the 


Assembly, Lower-Canada, Quebec, Printed for John Neilson, MDCCXCIII. 

2, The Committee appointed to draft the Rules of the Assembly had recommended that 
the quorum be fixed at twenty-six, but the House favoured an amendment making the quorum 
thirty-four. Later in the firet session, the number was reduced to twenty-six, and in the 
following session to eighteen. Subsequently, however, it, was increased. ae 

8. Sea Article XLII. of the Constitutional Act, Constitutional Documents, 1759-1791 Shortt 


and Doughty, 1907, page 705 
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VIII. That all aids and supplies granted to his Majesty by the Legislation of 
Lower Canada are the sole gift of the Assembly of this Province, and all Bills for 
granting such aids and supplies, ought to begin with the Assembly, as it is the 
undoubted right of the Assembly to direct, limit, and appoint in all such Bills, the 
ends, purposes, considerations, conditions, limitations and qualifications of such 
grants, which are not alterable by the Legislative Council. 


SUGGESTIONS REGARDING THE GOVERNMENT OF CANADA SUB- 
MITTED BY LORD DORCHESTER TO Mt SECRETARY DUNDAS-’* 


1st The Establishment of a general Government for all the King’s Provinces in 
North America. 

To consist of a Governor General a general Legislative Council, and a House of 
General Representatives to be chosen by the Assemblies of the different Provinces, 
with a General Executive Council, and such other Officers as the King may see fit. 

The necessity of a General Government for the Colonies was urged from New 
York in 1783 and again in 1790 in the letter N° 15 to Lord Grenville of the 8 
February from Quebec particularly the inclosures C and D.? 

Without a measure of this kind, the general Interest of the Empire as well as 
the true Interest of the Colonies themselves will suffer and at a future day of their 
Prosperity, the Unity of the Empire will be Endangered. 

With the introduction of a General Government the Colonies of Nova Scotia 
and New Brunswick should at the same time be put on a footing with the two 
Canadas by giving them Quadrenial Elections, Seats in the Legislative Councils for 
Life and their Lands free from Quit Rent. 

2-4 The Establishment of a free course of Justice throughout every part of His 
Majesty’s North American Dominions. 

In the present unsettled State of the Boundary between the Colonies and the 
United States, neither our Courts of Justice nor our Legislatures can operate coex- 
tensively with the Kings Dominions and Possessions.’ 

42 A more perfect organization of the Courts of Justice in Lower and Upper 
‘Canada. 

One supreme court of Common Pleas for each Province will give uniformity, 
‘energy and dispatch to the Administration: of Justice. 

15 An. alteration of the new Canada Act, in respect to the disqualification of 
‘those Canadians, who, though absent at the Cession have been residents of the Pro- 
vince for more than seven Years. 





1. From the contemporary copy in the Letter Book of the Governor-in-Chief, Canadian 
Archives, G. 539, page 12. This copy is undated though another copy in Q. 62, page 43, bears 
the date of February 19, 1793. 

Although Lord Dorchester had been absent from Quebec since August, 1791, he was, as 
Governor in Chief, actively promoting the interests of the Canadian provinces before the 
British Government. 

2. Lord Dorchester refers to the recommendations of Chief Justice Smith, first pre- 
sented when Mr. Smith was a member of the Executive Council of the Colony of New York. 
‘This scheme of federation was again advanced when the change in the government, of the 
Province of Quebec was being considered. The letter of Chief Justice Smith to Lord Dorches- 
ter and the Scheme for a General Government—enclosures C and D referred to—are to be 
found in Constitutional Documents, 1759-1791 Shortt and Doughty, pages 685-689. 

3. See page 5, note 4. 
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Several Members of the Upper and Lower House are supposed to be actually 
‘under this disqualification.1 


DUNDAS TO DORCHESTER? 


p. rom Whitehall 17" July 1798. 
M* Secretary Dundas 
My Lord 

Having maturely considered the Suggestions submitted to me by your Lordship 
relative to His Majesty’s North American Governments, I take this opportunity pre- 





1, The qualification for the franchise and for membership in the Assembly had been 
-determined by Articles XX to XXIV. of the Constitutional Act. (See Constitutional Docu- 
ments, 1759-1791 Shortt and Doughty, 1907, page 699). Article XXII provided that no person 
should be capable of voting at an election for a member of the Assembly or of being elected 
to the Assemb] - who was not “a natural-born Subject of His Majesty, or a Subject of His 
Majesty naturalized by Act of the British Parliament, or a Subject of His Majesty, having 
‘become such by the Conquest and Cession of the Province of Canada.” 

_ The Act of the British Parliament 18 Geo. II, Cap. VII, An Act naturalizing foreigners 
in the British Colonies in America, provided “That Foreigners who have resided or shall 
reside seven years or more in any of His Majesty’s Colonies in America, and shall not hava 
been absent more than two months at any one time during the said seven years, and shall 
take and subscribe the Oaths, and make, repeat and subscribe the Declaration appointed b 
ist Geo. Ist Chap. 13th and make and subscribe the Profession of the Christian belief, 
-appoi ‘ed by 1st of William and Mary chap. 13th before a Judge of the Colony, and receive 
the Sacrament in some Protestant Congregation in Great Britain or some of the said Colonies 
in America, shall be deemed Your Majesty’s Natural born Subjects to all intents.” 

Since 1763 there had been a considerable immigration to Quebec of Europeans born with- 
out the Dominions of Great Britain. People falling within this class had petitioned Lieuten- 
-ant-Governor Clarke in March, 1792, asking that the doubts regarding their rights be removed. 
The question was referred to the British Law Officers and their opinion was that only those 
foreigners naturalized upon the terms of the Act quoted above or at the time of the Cession 
were capable of voting at the elections or of being elected members of the Assembly. (See 
‘Canadian Archives, Q 58-1, pages 231-289 and Q 61-2, page 383). 

Doubt still remained as to what class of persons had become British Subjects “‘ by the 
Conquest and Cession of the Province of Canada.” Lieutenant-Governor Clarke referred the 
question to the Provincial Attorney General, Mr. James Monk who gave it as his opinion 
that “the persons described by the Capitulation at the Conquest (Septr-, 1760) and by, the 
‘Treaty of Peace at the Cession of Canada (Feby. 1763) as becoming Subjects of His Majesty 
are such Inhabitants, who had been “ the Subjects of the most Christian King in Canada.’ 
He continued “ The Cases of the Canadian Gentlemen against whom objection may be raised 
as not qualified &@ within the Letter of the Act, are, so far as I can learn, persons who 
either retired from Canada with the French Army, or soon after the Conquest, or within the 

eriod stipulated by the Treaty; or persons who resided in France at _the period of the 
SCauaaaet and Cession of the Province of Canada.” Lieutenant-Governor Clarke referred the 
Persons and Effects. 

“ About the year 1766 many Natives of Canada, or of old France who at the Conquest 
were Officers in the French King’s Service, and had so continued to different periods, after 
the Conquest, and to the year 1766—And others, His Subjects who had quitted the Colony as 
above stated, or were in France at the period of the Conquest, came to Canada to reside and 
-settle as Subjects of His Majesty. The Estates that some had held under the French King, 
they had not sold; others, were Heirs to persons who had remained in Canada, and became 
Subjects conformable to the Treaty; others, purchased Estates after their return, nor do I 
find that any legal objection has been taken, to any person of the above description, possessing 
the Estates they hold under the French Government, nor to inherit, nor to take by purchase. 
And so far the reverse, to legal objection that many of them have been commissioned to 
Offices of Trust in His Majesty’s Government, of Majistracy, of the Militia, and of the Legis- 
‘lative Council, under the Quebec Act 14 Go. 3 Chap. 83. 4 s . ‘ 

“And some of those persons I understand have been appointed to the Legislative Council: 
and others, chosen to become Members of the House of Assembly. The terms of the Statute 
_are clear, and I the rather believe, some of the cases upon which objections may be raised, 
will draw a legal conclusion against the Claimant Members for want of the qualifications 
required to hold a Seat in the Legislature under the Statute of 31 of His Majesty Chap 31. 
(See the Canadian Archives, Q. 61 pt. 2, page 445). A list of the Members of the Council and 
Assembly whose qualifications were in doubt is appended to this report. (See also Monk to 
Nepean, Nov. 9th, 1792, Canadian Archives, Q. 61 pt. 2, page 468). 

The question of naturalization and its relation to the right to vote and to be elected to 
the House of Assembly later arose in Upper Canada. For further documents see page 108 
“3 From the contemporary copy in the Letter Book of the Governor-in-Chief, Canadian 
Archives, G. 539, page 1. Other copies are to be found in Q. 57, pt. 2, page 328, and Q. 62, page 
207. 
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vious to your Lordship’s departure for Quebec, of conveying to you, my sentiments 
upon each of them seperately, and in the order in which they stand in a Copy of 
them hereto subjoined. 

The first suggestion cannot be carried into execution without an Act of Parlia- 
ment; but I have great doubts as to the measure itself, and it requires reasons more 
forcible than any which have yet occurred to me, to convince me that such a con- 
federacy amongst the distant dependencies of the Empire, can either add to its own 
strength or the real happiness of the different Provinces. 

With respect to Quit Rents in Nova Scotia and New Brunswick the collection 
of them is for the present in effect suspended and the Colonial Quit Rents in general 
are now under consideration, with a view to a certain arrangement for their final 
determination. 

The inconveniencies stated in the second Suggestion, cannot I conceive be 
effectually remedied, untill a proper opportunity occurs for settling the Boundary 
between His Majesty’s Provinces, and the American States by Commissioners jointly 
appointed by both Powers.’ In the mean time it is certainly of consequence that 
Justice, conformable to the Laws of the Provinces, should be administered to those 
who are resident within the extent of the authority of the Crown tho’ not within the 
limits of the Provinces. 

And their obedience is the more obligatory, as they in fact participate in the 
free Government and in many instances exercise the franchises created by the late 
Canada Act, and with this view I highly approve of the Orders and directions which 
have from time to time been given to the Commanders of such Posts as are without 
the limits, as they tend in a great measure to lessen such inconveniencies as are 
stated in the letters referred to by your Lordship; For at all events, the Authority 
of Government so long as the Posts are held by the Crown, must be coextensive with 
their limits. 


. ef 


A plan for the purposes stated in the fourth Suggestion has already been trans- 
mitted to Lieut. Gov™ Clarke in my despatch to him of the 34 October 1792,° which 
Plan if carried into compleat execution in all its parts will I am persuaded, effect in 
Lower Canada everything required on this head. I have always conceived that it is 
intended to constitute the Supreme Court in Upper Canada upon the same prin- 
ciple.* 
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Should the difficulty stated in your Lordship’s dispatch, fifteenth Suggestion, 
ultimately be found to exist, it will then be a matter of consideration in what man- 
ner the same should be obviated. In the meantime however, it is clear that the right 
of the several persons to the seats to which they have been elected in the present 
Assembly, as well as the right of any of those who have been summoned to the Legis- 
lative Councils must be determined by the mode of proceeding prescribed by the late 
Oanada Act, for trying the same; and therefore, it seems highly advisable to see 
first what such decisions may be, and upon what principles they are founded before 





1. By the Jay-Grenville Treaty of 1794 the border_ posts were restored to the United 
States and provision was made for the appointment of Commissioners to determine the inter- 
national boundary. 

2. The text of the comments on Lord Dorchester’s second suggestion given in the 
draft of this despatch, (Q 57, pt.2, page 824) is slightly different from that found here though 
the meaning is substantially the same. 

3. See page 109. 

4. See page 146. aS 
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any further step is taken therein. Such decisions may be against the disqualification 
supposed to exist, and so far be declaratory of the Law in future, in which case no 
alteration I apprehend will be necessary.2 
I am, my Lord 
Your Lordship’s 
m. o. h, s. 


Signed / HENRY DUNDAS. — 
The Right Hone 
Lord Dorchester K.B. § 


DUNDAS TO CLARKE?’ 


WHITEHALL 8% Oct., 1792. 
Lieut. Gov™ Clarke 
Sir, 

The consequence of a due and uniform administration of Justice in the Provinces 
oi America and the West Indian Colonies has of late directed my particular attention 
to that important object.’ 

Your letter to me (N® 25) of 28 April last* from which may be inferred the 
vumber of causes which are brought before the Executive Council in the form of 
Appeals, led me to examine more particularly into what had already drawn my atten- 
tion, namely the state of Judicial proceedings and the constitution of the Courts 
within your Province. 

I have in consequence (after having communicated on the Subject, as well with 
Gentlemen of considerable legal knowledge, and who have had much professional 
practice in Canada, as with others,) formed a Plan for altering and amending the 
Judicature in Lower Canada herewith transmitted to you, which you will recommend 
to the Legislature of the Province for their consideration, and I trust adoption.’ 

As there will probably be a considerable space of time between your receiving 
it and the meeting of the Council and Assembly to proceed upon business, you will 
have an opportunity of giving it your best attention. Although I am convinced of 
_the expediency and utility of the Plan as to all its essential Points, it may neverthe- 
less be necessary for the Legislature in carrying the same into execution to make 
such alterations and additions as in its wisdom shall be thought meet, in order to 
adapt it to local circumstances and to practice, but I trust they will be such only as 
will in no wise affect the principle of the Plan. 





1. Lieutenant-Governor Clarke in his despatch to Mr. Dundas No. 78 of July 8rd, 1793, 
reporting the transactions of the first Session of Parliament remarked, “ The question re- 
lative to the capability, under the Act of Parliament, of Sundry Canadian Gentlemen to 
take their seats in the Legislative Council and House of Assembly was not agitated in either 
branch of the Legislature. Monsieur de la Valtrie one of the Members for the County of 
Warwick as mentioned in my letter (No. 65) of February 224 was the only one objected to, 
and the Petition against him, was suffered to pass unnoticed; and I do not think it probable 
that any further attempt will be made during the existence of the present Assembly to bring 
this Subject into discussion.” (The Canadian Archives, Q 63, pt. 2, page 307). See also Monk 
to Nepean No. 5, Jan. 374, 1793, Canadian Archives, Q 66, page 266). The question was not again 
agitated and no further action was taken. — 

2. From the copy in the Canadian Archives, Q. 77 A, page 34. Another copy may be 
i age 206. : ; 
ee ee aie fae the judicial establishments of the other North American Provinces 
and the West Indian Colonies are to be found in the Canadian Archives, Q 57, pt. 2, pages 


351-356. 


2 ge 62. ] : ; . 
: Ber ee as of the despatch was communicated to the Legislative Council and 


Assembly by a Message from the Lieutenant-Governor, January 14th, 1793. 
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The constituting of Forms'—The regulation of Process as far as it 1s requisite,. 
or in short whatever is not to be established by the orders of the Courts themselves,. 
will form a part of the Bill as being in fact appurtenant to the Plan itself. 

You will however, in a Bill of such Importance at all Events—reserve the same 
when passed by the Council and Assembly, for His Majesty’s Pleasure thereon, and: 
in the meantime, [ hope, you will have an opportunity of acquainting me with such 
additions and alterations, if any, as you conceive are likely to be proposed on your 
recommendation of the measure. 

In establishing offices to the respective Courts, in pursuance of the proposed 
Plan, you will be careful to continue under the appointment of His Majesty, such: 
as have been usually under the same, and such as from the duties annexed to them 
are of a similar description. 

I am &e 
HENRY DUNDAS. 


Enclosure. 
LOWER CANADA. 


Proposed Plan. Present Establishment. 


That there be two Courts of Original Juris- 
diction within the Province; One for the Dis- 
trict of Quebec, the other for the District of 
Montreal; to take cognizance of all Causes 


Chief Justice—£1,200. 

Six Judges of Common Pleas each £500, 
paid by the Province. 

Attorney Genl- £300. 


whatsoever within the Province, as well Civil 
as Criminal, & where the King isa party, 
those purely of Admiralty Jurisdiction, and 
such as are brought for sums under £20 (and 
for which Provision is hereinafter made) ex- 
cepted. The first to consist of His Majesty’s 
Chief Justice for the Province of Lower Can- 
ada and two Puisne Justices with the follow- 
in Salaries 


Chief Justice.. -. £1,200 
Puisne Justices Two, ‘each £500. 1,000 
£2,200 


The other to consist of :— 

H.M. Ch. Justice of the Court 
of King’s Bench at Montreal 
with a Salary of.. pene SU 

And two Evens Justices each 
£500.. .. ear enrmenin. tee 1000 


£1,800 

In Aid of these two Courts a Provincial 
Court to be established at Quebec, and another 
at Montreal for those Districts respectively, 
with one Judge to each, to hold Pleas in Civil 
Suits where the Demand is not above £20 and 
from which there shall be no appeal. 

The Judges of the Provincial Courts to have 

a Salary of each £200-£400. 

N.B.—The Districts of Quebec and Montreal 
to include the whole Province. 

If the Province particularly wish it, a sim- 
ilar Provincial Court to the two above men- 
tioned may be constituted for what is now 
called the District of Gaspé, which (as it is 
at a considerable distance from Quebec) may 
create a necessity of extending the Jurisdic- 
tior of the Court there to all causes under 
£50 to avoid the delay of Justice. 





1. The copy in Q. 60 reads “ Terms ” which appears to be preferable. " ahs 
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PLAN OF A BILL FOR ALTERING THE COURTS OF JUSTICE: 


AN ACT FOR THE BETTER DIVISION OF THE PROVINCE OF LOWER CANADA, FOR AMENDING THE. 
JUDICATURE THEREOF AND FOR REPEALING CERTAIN LAWS HEREIN-MENTIONED. 


Most Gracious Sovereign, 


We Your Majesty’s most dutiful and loyal subjects the Legislative Council and 
Representatives of your people of the province of Lower Canada, having taken into 
our most serious consideration the message’ communicated to us by His Excellency 
the Lieutenant Governor Your Majesty’s Commander in Chief of this province, re- 
commending a plan for altering and amending the judicature thereof, and establishing 
a due and uniform administration of justice therein, and having maturely deliberated 
upon the means recommended in the said message for securing to your people in this: 
province the important objects of your Majesty’s paternal care, we do with profound 
gratitude for the same, most humbly beseech your Majesty that it may be enacted and 
be it enacted by the King’s Most Excellent Majesty, by and with the advice and con- 
sent of the Legislative Council and Assembly of the province of Lower Canada, 
constituted and assembled by virtue of and under the authority of an act of the 
Parliament of Great-Britain, passed in the thirty first year of His Majesty’s reign, 
entitled, “ An act to repeal certain parts of an act passed in the fourteenth year of 
“his Majesty’s reign, entitled an act for making more effectual provision for the 
“ government of the province of Quebec in North America, and to make further pro- 
“vision for the government of the said province,” that the said province of Lower 
Canada shall consist of two districts divided by the following lines, to wit, the eastern 
shore of the River St. Maurice to the Lake St. Thomas, and thence a north-west line 
as the magnetic needle points to the northern limits of the province, and running 
from the eastern shore of the St. Maurice at its discharge into the river St. Lawrence, 
across the same to the easterly side of the eastern mouth of the River Becancourt 
and up the said eastern side of the Becancourt twenty miles, and thence on a course 
south east to the southern limits of this Province, the easterly side of which partition, 
shall be called the district of Quebec and the western side the district of Montreal. 

And be it also enacted by the same authority, That there shall be erected, and 
there are hereby erected two Courts of Original Jurisdiction within this province to 
be called the Courts of King’s bench one for the district of Quebec, to be held in the 
city of Quebec, and the other for the district of Montreal, to be held in the city of 
Montreal, to take cognizance of all causes, as well Civil as Criminal, and where the 
King is a party, except those purely of Admiralty J urisdiction, and such as are 
brought for sums under twenty pounds sterling. The first to consist of his Majesty’s 
Ohief Justice of the province of Lower Canada, and two Puisné Justices. The other 
to consist of his Majesty’s Chief Justice of the Court of King’s bench at Montreal, 
and two Puisné Justices, any two of whom, in their respective districts shall consti- 
tute a Court for all judicial purposes whatsoever. 

And for the more speedy administration of justice, be it further enacted by the 
same authority, That there shall be held within each of these two districts at the 





the Bill as printed for John Neilson, Quebec, MDCCXCIII. 

iis Cotes toe i, o divi eotaplshment proposed by Mr. Dundas was referred by 
Lieutenant-Governor Clarke to the Chief Justice Mr. Smith, and to the Attorney Cet se 
Mr. Monk, who separately prepared drafts of bills. A third bill was proposed by a commi ie 
of the Legislative Council. All three were then considered by the Council and formed the 
basis of the bill here given. This bill poe Ade coumene ee on Ce 

i fi ublic distribution, but owing to the eness u 
ee ee tetra ati the following session. (lor the various. drafts of bills, a 
the enclosures in Clarke to pnneees Te ae . aly Sra, eee. eerie Are ees a 
o rs was transmitte Tt. Dundas an 2° 

ie hint facuee contained in his despatch to Lord Dorchester, No. 1 of Oct. 2nd, 
1793, (The Canadian Archives, Q 65, page 325). 

9. See page 109, note 5. 
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cities of Quebec and Montreal four Sessions of the said Court of King’s Bench in 
every year, to be called Hillary, Easter, Trinity, and Michaelmas Terms; Hillary 
Term to commence on the first Monday, in the month of January; the Term of 
Easter to commence on the second Monday, of the month of March; Trinity Term 
to commence on the first Monday, in the month of July; and Michaelmas Term on 
the second Monday, in the month of September yearly; that in case either of the 
above days appointed for the commencement of the said several terms, should happen 
to be a holy-day, then the term or terms shall commence on the day following, not 
being a holy-day, and the said terms shall severally continue for twelve days festivals 
and non-juridical days not included, and it is declared and enacted that the first, 
seventh and last juridical days in each term within each of the said district shall be 
the return days for all writs issuing from the said Courts of King’s Bench respec- 
tively. 

Provided always and it is hereby enacted that nothing in this act contained shall 
extend or be construed to extend to prevent the Governor, Lieutenant Governor or 
person administring the government of this province, for the time being, from issu- 
ing at any time or times other than during the sittings of the said Terms commis- 
sions of Oyer and Terminer and General Goal Delivery for such district or county 
within this province as shall be deemed expedient and necessary. 

Provided also, and it is hereby further enacted, That in every case where any 
commission of Oyer and Terminer and General Goal Delivery shall issue, wherein 
his Majesty’s Chief Justice of the province, or his Majesty’s Chief Justice of the 
Court of King’s Bench at Montreal, or wherein two of the puisné Justices of the said 
Court of King’s Bench are not included, and assisting at the Courts to be held under 
and by virtue of such commission, the execution of every sentence or judgment of 
such Court wherein it shall extend to life or limb, shall be suspended until the appro- 
bation of the Governor, Lieutenant Governor, or person administering the govern- 
ment of this province shall be signified thereon by warrant under his hand and seal 
at arms. ; 

And to the end that the Government may have full information of the proceed- 
ings of such Courts of Oyer and Terminer and General Goal Delivery, as shall be 
held without the personal attendance either of the Chief Justice of the province, or 
of the Chief Justice of the King’s Bench at Montreal, or of two puisné Justices of 
the said Courts of King’s Bench. Be it also enacted by the same authority, That it 
shall be the duty of the said Courts, with all convenient speed, to transmit to the 
Governor or Lieutenant Governor, or persons administering the government of the 
province for the time being, all and every the proceedings that may be had before 
such Justices of Oyer and Terminer and General Goal delivery in the several cases 
above mentioned, in the manner directed and ordained in an act of the Governor and 
late Legislative Council of the province of Quebec, passed in the twenty-ninth year 
of his Majesty’s reign, entitled, “ An Act to continue the Ordinance regulating the 
“Practice of the Law, and to provide more effectually for the dispensation of justice, 
“and especially in the new districts. 

And be it also enacted by the same authority, That the course of the proceed- 
ings in all civil causes to be instituted in the said Courts of King’s Bench, and until 
further provision by law may be made for the same, shall-be the same as by law they 
are directed to be in the present Courts of Common Pleas in causes exceeding ten 
pounds sterling. 

And be it further enacted by the same authority, That all powers and authority 
vested by any former law, in the present Court of Common Pleas, or in any or either 
of the Judges thereof shall be deemed and adjudged to be now vested in the said 
Courts of King’s Bench, and some or one of the Justices thereof within that district 
where the powers and authorities transferred are to be executed or have their opera- 
tion. And the said Courts of King’s Bench as well in causes triable by Jury accord- 
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ing to the course of the English Law, as in causes triable without a Jury according 
to the course of the French Law, shall have authority by discretionary rules to trans- 
act in the vacations all such *business in the causes pending before the said Court as 
by the English Law may be performed out of term, and by the French Law is not 
necessary to be transacted 4 Vaudiénce in open Court, anything in this act relating 
to the terms of the said Courts to the contrary notwithstanding, 

And whereas doubts have arisen upon the extent of the jurisdiction of the Com- 
mon Pleas to give remedy in all cases committed under the French Government to 
the Courts of the Prevété, justice Royal the Intendants and the Sovereign Council 
as courts of original jurisdiction touching Rights remedies and actions of a civil 
nature.* 

Be it therefore enacted by the same authority that the Courts of King’s Bench 
hereby created shall be competent for affording such remedy as before the conquest 
was attainable in either or all of the Courts then established in causes merely of a” 
Civil nature and cognisance until His Majesty His Heirs or Successors shall other- 
wise parcel out or distribute the powers and authorities requisite for the full and 
compleat dispensation of Justice in this Province in such way and manner as to the 
Royal wisdom may seem meet. 

Be it also enacted by the same authority, That all the proceedings upon actions 
instituted and pending in any of the Courts of Common Pleas in this province, where 
the demand is above twenty-pounds sterling, shall forthwith be transmitted into the 
Court of King’s Bench of the district in which the defendant in such actions may 
have resided at the time of instituting the same, to be there proceeded upon, as if the 
same had been commenced therein. And that all proceedings upon actions instituted 
and pending, in any of the present Courts of Common Pleas, where the demand does 
not exceed the sum or value of twenty pounds sterling, shall forthwith be trans- 
mitted into the Provincial Court of that jurisdiction, wherein the defendant in the 
suit resided at the time of the institution thereof, to be proceeded upon to judgment 
and execution and all other purposes in each of the above mentioned cases which to 
Law and Justice may appertain. 

And be it also enacted by the authority aforesaid, That the Governor or Lieu- 
tenant Governor or person administering the government or the Chief Justice of this 
province, together with any five or more members of the Executive Council of the 
province, [the Judges who shall have given the judgment appealed from excepted] 
shall compose the Court of Appeals for hearing and determining all appeals as well 
from the present Court of Common Pleas and the Courts of King’s Bench, herein 
before erected, as from the Provincial Courts, herein after to be established, in all 
eases where appeals are by this act allowed, any law to the contrary notwithstanding. 

And be it also enacted by the same authority, That an appeal shall lie to the 
Court of the Governor and Executive Council, or Court of Appeals.of this province 
from all judgments given in either of the said Courts of King’s Bench, in all cases 
where the matter in dispute shall exceed the sum of twenty pounds sterling, or shall 
relate to the taking or demanding any duty, rent, revenue, sum or sums of money 


1. Regarding this clause Dundas observes “it may be a doubt whether the clause— 
which speaks only of Remedies in Uauses of a civil nature, is sufficiently extensive to include 
such Matters as are generally denominated, voluntary, as distinguished from those of a 
remedial Jurisdiction; such as for Instance, in this Country, the Appointment of Guardians, 
the Probate of Wills, the granting of Administration and the like, if it be distinctly meanc 
to give the Courts now to be established, all the Powers and Authorities vested in the former 
Courts of Canada, it might be stated, that the Courts now instituted shall possess the same 
Civil Jurisdiction, that all or any of the Courts heretofore established there enjoyed. At the 
same time, if those Courts possessed Powers which are now obsolete, or not applicable to the 
present Courts of Judicature in the Province, they should be excepted, or the Powers which 
are now wanted to be exercised should be distinctly enumerated and not included under any 
general reference. This last method I conceive would be the most preferable.” (Canadian 
Archives, Q 65, page 325.) 
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payable to his Majesty, or to any fee of office or annual rents,’ or other such like mat- 
ter or thing where the rights in future may be bound, though the immediate sum or 
value appealed for be less than twenty pounds sterling, provided security be duly 
given by the appelant that he will effectually prosecute the same and answer the con- 
demnation, and also pay such costs and damages as shall be awarded, in case the 
judgment or sentence of the Court of King’s Bench shall be affirmed. 

And be it further enacted by the authority aforesaid, That the judgment of the 
said Court of the Governor and Executive Council or Court of Appeals, shall be final 
in all cases where the matter in dispute shall not exceed the sum or value of five 
hundred pounds sterling; but in cases exceeding that sum or value as well as in all 
cases where the matter in question shall relate to taking or demanding, any duty, 
rent, revenue, sum or sums of money payable to his Majesty, or to any fee of office 
or annual rents, or other such like matter or thing where the rights in future may be 
bound, an appeal shall lie to his Majesty in his Privy Council, though the immediate 
sum or value appealed for be less than five hundred pounds sterling, provided security 
be first duly given by the appelant that he will effectually prosecute his appeal and 
answer the condemnation, and also pay such costs and damages as shall be awarded 
by his Majesty in his Privy Council, in case the judgment of the said Court of the 
Governor and Executive Council or Court of Appeals shall be affirmed. 

And be it also enacted by the same authority, That in all cases where appeal 
shall be allowed to his Majesty in his Privy Council, execution shall be suspended 
until the final determination of such appeal, provided security be duly given as afore- 
said. 

Provided always and be it also enacted that wherever the judgement appealed 
from shall be founded on the verdict of a jury no other appeal shall lay than an appeal 
in Error that the law only and not the fact may be elsewhere drawn into question 
and the proceedings on every such appeal in error be according to the course of the 
Laws of England in the like cases.” And that it shall not be necessary on any appeal 


1. The manuscript copy transmitted by Clarke adds here “or where the title to Lands 
or Tenements is in question.” Dundas observed that throughout the bill, all cases where 
the Title to Lands or Tenements was in question should be excepted in express terms. | 

2. Referring to this clause Dundas says, “I observe it is provided that the appeals in 
Error shall be according to the Course of the Laws of England in the like cases; as this re- 
ference is general and goes the whole length of establishing all our Laws relative to this 
Point, it may be doubtful whether the Canadian Court of Appeals would not be bound by it, 
to support all the formal & technical objections that are allowed to prevail in this 
Country, many of which are grounded on Forms not retained from choice, but be- 
cause they are now so interwoven with the substance of our Law as not easily to be 
oe & the perfect knowledge of them which many of the Profession possess, renders: 
their Existence not very inconvenient, but which would certainly prove both embarrassing 
to the Practisers, and unsatisfactory to the Suitors in Lower Canada. It would therefore, 
in my apprehension be better to introduce, by detailed enactment from the English Laws, 
whatever the existing System was capable of receiving; as by this means both what is re- 
tained, and what is introduced is equally well known. The same Observation applies to-the 
last lines of this Clause which appear to me to be, at the same time, rather obscure in the 
mode of expression, and to contain by general Reference more of the English Law, than can 
be necessary, for their purpose, or adapted to the present System. 

“ Tt would be easy I should think, and much safer to lay down a few leading Rules. 
about the granting of New Trials, Arrests of Judgements, and Proceeding by Appeal on 
Matters of Law, by which a Form of proceeding sufficiently correct for the purposes of sub- 
stantial Justice might be established. Supposing in such case much might be wanting & 
that many points would arise, for which no provision could be made; still an imperfect 
selection would be found much Jess inconvenient than an indiscriminate adoption of our 
Laws. The Defects of the one it iseasy to supply,—The Embarrassments resulting from the 
other, it is very difficult to overcome. I am of opinion that if it were provided that the 
Provincial Courts should be held by any one of the Puisne Judges of the Courts of King’s 
Bench, it would be a great improvement upon the original Plan, it would lead to an Uni- 
formity in the Principles of decision between the inferior & superior Courts & the dignified 
situation and character of the Judge would secure that respect & deference to his decisions, . 
which is the more necessary as there is no appeal. In order to render this practicable, the 
most convenient periods may be fixed upon for holding these Courts suppose four Sessions 
are established in each year for each of the Provincial Districts—I do not apprehend that 
and material Inconvenience will arise from their not being held so frequently as is provided 
for by the present Bill—As this will throw en additional labour on the Puisne Judges of 
the Courts of King’s Bench £100 per Annum may be added to their present Salaries on this 
Account.” (The Canadian Archives, Q 65, page 326.) 
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to send up to the Court appealed to original-papers filed in the lower tribunal, but 
copies thereof except in the instances where such originals may be required by the 
special writ or rule of the Court of Appeals for such purpose obtained and such trial 
by verdict shall be grantable in any mercantile cause tho’ the parties nor either of 
them be of the occupation of Merchants or Traders! and in all other causes where both 
parties shall desire the same and every cause triable by verdict? be Subject to Relief 
by the laws of England allowed for new trials arrest of Judgement and appeals in 
error in the manner aforementioned. 

And in aid of the said Courts of King’s Bench, and for the convenience and ease 
of his Majesty’s subjects in this province, who may have suits to prosecute in mat- 
ters not exceeding the sum or value of twenty pounds sterling, be it further enacted 
by the authority aforesaid, That there shall be constituted, and there are hereby con- 
stituted four Provincial Courtg within the said province of Lower Canada, for. the 
jurisdictions hereafter described and named, to be held by one Judge in each juris- 
diction, who shall sit one day at least, and oftener, if need be, in every week through- 
out the whole year, excepting three weeks at seed time, four weeks at harvest time, 
two weeks at Easter, and two weeks at Christmas, and except, during such vacations 
as shall be appointed by the said Judges respectively for making Circuits twice in 
every year through their respective jurisdictions, with power to hear and determine 
all civil suits and actions brought before them, where the matter in dispute shall not 
exceed the sum or value of twenty pounds sterling, the judgments of which Provin- 
cial Courts to the extent of fifteen pounds sterling shall be final and conclusive, 
except in matters which may relate to the taking or demanding any duty, rent, 
revenue, sum or sums of money payable to his Majesty, or to any fee of office or 
annual rents, or other such like matter or thing, where the right in future may be 
bound; but in all the said excepted cases, as well as in all cases where the judgment 
of either of the said Provincial Courts shall exceed the sum or value of fifteen pounds 
sterling, an appeal shall lie to the Court of King’s Bench of the district wherein the 
defendant in the original action shall be resident, provided security be duly given 
effectually to prosecute such appeal; to which Courts of King’s Bench power is 
hereby given to hear, try and determine such appeals, and to proceed to judgment 
and execution therein, as if the same had originated in such Courts of King’s Bench; 
the judgments there to be final and conclusive in all cases, except in matters which 
may relate to the taking and demanding any duty, rent; revenue, sum or sums of 
Money payable to His Majesty, or to any fee of office or annual rents, or other such 
like matter or thing where the rights in future may be bound. And in every circuit 
for the jurisdiction of Quebec Three Rivers and Montreal each county contained 
therein shall be visited by the Provincial Judge thereof at such times and places 
whereof the County shall have had notice by advertisements affixed to the Church 
doors of every Parish therein for four Sundays previous to the sitting of the circuit 
Court thereof. 

And be it further enacted by the same authority that the Provincial Court of 
Gaspé shall be confined to the County of Gaspé and that the Provincial Court of 
Quebec shall extend over the City and County of Quebec and the Counties of Nor- 
thumberland, Orleans, Hampshire, Cornwallis, Devon, Hertford, Dorchester and s0 
much of Buckinghamshire and the River and Islands of the Saint Lawrence as are to 
the eastward of the line above mentioned for the Western district of Quebec and the 
Provincial Court of Montreal over the City and County of Montreal and the Counties 
of York, Effngham, Leinster, Warwick, Huntingdon, Kent, Surrey, Bedford and so 
much of the Counties of St. Maurice and Richelieu and the River and Islands of the 
St. Lawrence as are to the Westward of the western lines of the Seignories of Maskin- 


1. Provision was made for trial by Jury in Mercantile causes by the Ordinance of 1785. 
See Vonstitutional Documents, 1759-1791. Shortt and Doughty, 1907, page 531. 
2. The manuscript copy reads “triable by Jury.” 
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ongé and Yamaska and the Provincial Court of Three Rivers over all the Country 
and the Saint Lawrence laying between the said Provincial jurisdictions of Quebec 
and Montreal. : ; 

And be it also enacted by the same authority, That the sittings and course of 
proceedings in causes to be instituted in the said Provincial Courts before a single 
Judge, shall be the same as by law they are directed to be in the present Courts of 
Common Pleas in causes of or under ten pounds sterling, except in such cases wherein 
the Judgement given may be appealed from as herein before mentioned. Be it 
therefore likewise enacted that in all such cases and in issuing process and execution 
for sums exceeding fifteen pounds sterling the proceedings shall be in writing or in 
the same form as they are now in use in the Court of Common Pleas in causes 
exceeding ten pounds sterling. 

And be it enacted by the same authority, That all powers and authorities vested 
by any former Law, in the Courts of Common Pleas, or in any or either of the 
Judges thereof, shall be deemed and adjudged to be now vested in each of the before- 
mentioned Provincial Courts, and the-Judges thereof respectively within their respec- 
tive jurisdictions, as before described, to the extent of twenty pounds sterling. 

And be it further enacted by the same authority, That as often as the jurisdic- 
_ tion of either of the said Provincial Courts shall be exceptionable on account of the 
interest of the Judge thereof, in the controversy, or of his affinity to either of the 
contending parties, the Court of King’s Bench of the district wherein the defendant 
resides, shall have the cognizance of the cause, though the matter in demand should. 
be under the sum of twenty pounds sterling, any law to the contrary notwithstanding. 

And be it also further hereby enacted that the custody of all Records books 
registers minutes or papers in file of the Common Pleas Courts existing prior to this 
Act shall in future belong to the Courts of the new districts respectively compre- 
hending the same those in causes of the value cognizable in the Provincial Court to 
the Clerk or Clerks thereof and those of the value cognizable in the Kings bench to 
the Clerk or Clerks thereof and that the refusal to deliver the same shall be deemed 
to be a contempt of the Kings Bench of the said districts respectively which courts 
shall have authority to compel from time to time such surrender of the said Records 
according to the injunctions of this act. 

And be it further enacted by the authority aforesaid, That an Act or Ordinance 
made by the Governor and Legislative Council of the late province of Quebec, and 
passed on the twenty fifth day of February in the seventeenth year of his Majesty’s 
reign, entitled, “An Ordinance for establishing Courts of Civil Judicature in the 
“Provinee of Quebec,”* and every clause and article therein, be, and the same is 
hereby repealed. 

And be it also enacted by the same authority, That the first article of the Ordin- 
ance made by the Governor and Legislative Council of the late province of Quebec, 
and passed in the fourth day of March in the same seventeenth year of his Majesty’s 
reign, entitled, “An Ordinance for establishing Courts of Criminal Jurisdiction in 
“the Province of Quebee,”* whereby a supreme Court of Criminal Jurisdiction for 
the Province at large was established, and the sessions thereof ascertained, be, and 
the said first article of the said Ordinance is hereby repealed. 

And be it also enacted by the authority aforesaid, That an Act made and passed 
by the Governor and Legislative Council of the late Province of Quebec, on the 
twelfth day of April in the thirtieth year of his Majesty’s reign, entitled, “An Act 
“or Ordinance to form a new District between the District of Quebec and Montreal, 
“and for regulating the same District,’’® be, and the same and every part thereof is, 





. See Constitutional Documents, 1759-1751, Shortt and Doughty, 1907, page 464. 
. Idem, page 471. 


. See the Canadian Archives, Proclamations, Lower-Canada, 1790. 
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hereby repealed, except so much of the said Ordinance as gives authority for regulat- 
ing the Police of the Town of Three Rivers. 


And be it enacted by the same authority, That a certain Ordinance made and 
passed by his Excellency the Lieutenant Governor and the Executive Council of this 
Province on the twenty-fourth day of February, in the thirty-second year of his 
Majesty’s reign, entitled, “An Ordinance relating to causes in appeal to the Court of 


the Governor and Executive Council.”* be, and the same and every part thereof is 
hereby repealed. 


.And be it further enacted by the same authority, That a certain other Ordinance 
made and passed by the said Lieutenant Governor and Executive Council on the fif- 
teenth day of August, in the said thirty-second year of his Majesty’s reign, entitled, 
“ An Ordinance for suspending the session of the Court of King’s Bench at Montreal, 
and to facilitate the proceedings in appeal causes,” * be, and the same and every part 
thereof is hereby repealed. 

And be it further enacted by the authority aforesaid, That all and singular the 
Laws of this Province, which before the passing of this Act were in force, to govern 
and direct the practice of the respective Courts of Civil and Criminal Jurisdiction, 
and that are not expressly repealed, altered or varied by this Act, shall remain and 
continue in force and be observed by all and singular the Courts hereby established, 
and by the Judges thereof; and if more particularly that the said Courts of King’s 
Bench, in their respective districts, in all causes of original jurisdiction to be insti- 
tuted therein, shall be governed in its practice and course of proceedings by the Laws 
prescribing the modes of practice, in causes of a similar nature, for the Courts of 
Common Pleas, prior to the passing of this Act, and in all causes that may be brought 
up by appeal into either of the said Court of King’s Bench, the same Courts shall 
form rules for proceeding therein, as nearly as may be, to the Laws prescribing the 
rules of proceedings in causes brought before the Court of Appeals; and the Pro- 
vineial Courts erected by this Act, shall be governed in their practice, and course of 
proceedings in the same manner and in like cases as the Courts of Common Pleas for 
the districts of Quebec and Montreal were governed by the Laws of this Province, 
before the passing of this Act. 


Provided always and it is declared and enacted, That nothing herein contained 
shall be construed in any manner to derogate from the rights of the Crown to erect, 
constitute and appoint Courts of Civil or Criminal Jurisdiction within this province, 
aud of appointing from time to time the Judges and Officers thereof as His Majesty, 
His Heirs or Successors shall think necessary or proper for the Circumstances of this 
Province, or to derogate from any other Right or Prerogative of the Crown whatso- 
ever. 

And to the great end of establishing like Securities for the Subjegt in this Pro- 
vince, with those to which the Subject in England is entitled by the Great Charter 
and the Laws and Statutes of that Kingdom in the cases where the King is a Party; 

Be it therefore further enacted and declared by the same authority, That in all 
process, causes, prosecutions and controversies in this Province of what nature soever 
on the part of the Crown, the subject here shall have the rights, benefits, privileges 
and securities enjoyed by the subject in like cases in the Realm of England, and the 
proceedings of the King’s Bench of this Province, conform to the course of proceed- 
ings in England in all the causes and controversies in which the King may be a party, 


ios e 68. A 
ee See the Minutes of the Executive Council, Lower-Canada, Aug. 15, 1792. State Book 


A, page 179. 
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anything to the contrary in this or any other Act or Ordinance of this Province not- 
withstanding. 
Finis. 


MONK TO DUNDAS? 


QuzBEo June 6t4 1794. 
Sr, 

The Judicature Bill has passed both Houses of the Legislature, and the Governor 
has reserved it for His Majestys pleasure. I suppose, it will by this Conveyance, be 
transmitted to your Hands for that purpose. I take this occasion to present Sir, suck 
observations as occur to me (worthy remark) to meet any wish you might have in 
that respect, on a measure of so great importance to His Majestys Government in 
this Province. 

The original Plan® by your Instructions to Lieut. Governor Clarke, with the sub- 
sequent one to Lord Dorchester P™ the October Packet,* have directed my endeavors 
that the Bill should come out of the Legislature, to meet as near as possible, the In- 
tentions of Government. 

Herewith I present a Copy of the abstract (or Heads of the act) which I delivered 
Lord Dorchester before the Bill came for his sanction. By that, you will perceive Sir, 
the leading points of your Instructions have been preserved. At the same time it will 
not escape your notice that, considerable additions have been made, Yet under that 
latitude which the Instructions permitted, and that I think the local circumstances 





1. With reference to this clause Mr. Dundas remarks, ‘‘ The last Clause appears to 
me in some of the instances which it embraces unnecessary, and, at the same time, too vague 
& indiscriminate to act upon. With respect to Criminal Cases, this Provision is not wanted 
for the Law of England is already in force. 

In matters of Revenue or Customs it cannot operate, as they are, by British Statutes, 
made the subject of Admiralty Jurisdiction, where the Proceeding is not by Jury with respect 
to the casual & Territorial Revenue of the Crown, it is not by a general Reference to our 
Exchequer Proceedings, that those proceedings can be put in practice by the Courts of King’s 
Bench in lower Canada. 

“An Exchequer with all its offices & forms must be erected in Canada, before a Crown 
debt can be accounted for, or recovered there precisely in the same manner as in England, 
and what parts of our Procedure come under the definition of a Right Benefit, Privilege or 
Security, might be matter of endless doubt and debate. The Errors & defects therefore 
which may exist in the present mode of proceeding in the Revenue Cases last mentioned, 
should be remedied & supplied in the present Bill, by distinct & specified Provisions for that 
purpose, applicable as far as they go to the nature of the Court which is to take cognizance 
of them.” (The Canadian Archives, Q 65, page 328.) 

2. From the copy in the Canadian Archives, Q 69, pt. 2, page 261. James Monk was 
born in Boston in 1745. At an early age he was admitted to the bar of Nova Scotia. In 1771 
he entered as a student of the Middle Temple and three years later was appointed Solicitor 
General of Nova Scotia. In 1776 he was selected for the office of Attorney General of Quebec. 
While still acting as Attorney General in 1787, he presented the case of the Canadian 
Merchants in opposition to an Ordinance proposed in the Legislative Council for altering 
the Proceedings in the Courts of Justice. While his exposure of the incompetence and con- 
fusion which existed in the administration of Justice led to the appointment of an investi- 
gating Committee by Lord Dorchester, his conduct on this and other occasions, excited the 
displeasure of the Colonial authorities and he was suspended from office in April, 1789. 
Three years later, however, he was appointed Attorney General of the Province of Lower 
Canada, and took a prominent part in the constitution of the new judicial system. In 
August, 1794, he was appointed to both the Executive and Legislative Councils of the Province 
and on the creation of the new Court of King’s Bench for the District of Montreal became 
its first Chief Justice. On several occasions he acted as President of the Legislative Council. 
In 1812 he was associated with Chief Justice Sewell in an impeachment by the Legislative 
Assembly but the charges of the Assembly were not sustained. On the death of the Duke of 
Richmond in August 1819, he became the Administrator of the Province and acted in that 
capacity, excepting during the brief period of Sir P. Maitland’s administration, until the 
arrival of Lord Dalhousie in June, 1820. He returned to England in 1824 and received a 
Knighthood in the following year. He died at Cheltenham, November 18, 1826. 

3. See page 110. : 

4. See page 111, note 1. 
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of Suitors and the country, necessarily required. The defects of the Bill which came 
last year from the Legislative Council* have been avoided, and the two Houses, this 
Session, have taken such steps, to attain proper rules of practice,? as I trust will effect 
the intentions of His Majesty’s Ministers, and produce a permanent and satisfactory 
System for Governing the proceedings in His Majestys Courts, in this Colony. 

Such Judicial Powers are granted by the Bill as will afford an effectual remedy 
to suits of every nature—and supply the necessity of a Court of Chancery, or 
Exchequer, by a Jurisdiction suitable to the Laws, and less burthen-some to the Sub- 
ject, than the establishment of such Courts in this Country, 

The inclosure N° 2.° contains particular remarks on the parts of the Bill, and has 
a reference to the several sections of it, as abstracted N° 1. And N° 3 point to the 
parts omitted of the former, and those added in the present Bill. Under every view 
which the Bill stands, I consider it as a very great improvement in the Judicial powers 
of this Colony. And altho’ there are parts which may require amendment, and some 
change Yet.I do not perceive any that are of a nature, not to hope His Majesty’s 
pleasure may sanction it, to become a Law. 

I think I may venture to predict, that the Courts to be established under this Bill, 
will prove a great medium to secure the Interests of His Majestys Subjects, British, 
and Canadian, and to raise and support that Loyalty which is ever the consequence 
of good Laws, well executed. 

Lest Sir you should be so wholly occupied as to prevent a particular attention to 
the parts of this Bill, I beg leave to state a Circumstance that has long claimed the 
most serious attention of Government, And now is seized upon by its enemies to 
favor the motives of rebellion. 

The original grants of Land in this Country, were made by the Kings of France 
upon Feodal principles. The Seignior or Lord held his Fief for the express purpose 
of subdividing, and granting over the Fief estate, by a mean tenure to his vassals, in 
small portions, and upon small rents, under the general Laws of Fief, and roture 
tenure, as settled in the vicounty of Paris. At the first settlement of the Country and 
down to the year 1700, the Seigniors granted the Lands at moderate rents and services, 
and the Kings intentions were fulfilled. But about that period, it would seem, that 
Interest urged the Seigniors to a different conduct. And they exacted money for some 
grants, as upon a Sale of the Lands conceded, and which often remained uncultivated. 
And upon other grants, they imposed higher Rents and Services than was customary, 
and contrary to the Intentions of the Seignior Dominant, the Grantor. By which the 
Fief-Lord, or Servant of the King, in great degree defeated the policy of the Govern- 
ment in making such Grants. And on the other hand, it often happened that the Cen- 
sitaire, or roture vassal of the Lord, did not settle Lands within the period necessarily 
limited in the grant, and which occasioned two Edics of the French King in July 
1711.4 Under these laws the seigniors were bound to concede, and grant in limited 
portions of Land en roture to the King’s Subjects, at such reserved Rents and Services 
as has been Customary, before the year 1711. And by the other Edict, the Tenants 
were obliged to settle the Lands granted, “Tenir feu et lieu,” within twelve months 
or they became forfeited, and might be Escheated to the Seignor. By one of those 
Ue ee eee ee eee 


Z age 111. f 

2. cae address of both Houses was presented to the Governor requesting him 
to require the Judges and Law Officers of the Crown to report their opinions respecting the 
forms of proceeding which ought to be followed in the Courts of the Province. , 

3. The substance of the remarks in this enclosure is given in the notes to the various 
clauses of the act, page 125, et seq. 

é Marly, of the &th of July, 1711. é 

ee need Oh ert du Roi qui ordonne que les terres dont les coneeeeont ont 
été faites, soient mises en culture et occupées par des habitans, and the oe Bre 
‘du Roi qui déchait les habitants de la propriété des terres qui leur auront été cone “ es s7i ote 
les mettent en valeur, en y tenant feu et lieu, dans un an et jour de la publica i oF ic 
arrét.” Edits, Ordonnances Royauz, Déclarations et Arréts du Conseil d’Etat du Rot. 
Edition, of 1854, Vol I, pages 324 and 326. 
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Edicts, when the Seignior refused to make such a grant, to any subject applying, the 
same was grantable by the Intendant and Governor (as if never granted in Fief but 
remaining in the King) and the growing Rents of such concession, went into the Royal 
Treasury as part of the Domain revenue. 

The Intendant and Sovereign Council, as a Court of Justice compelled an 
Obedience by the Seigniors, to these Laws; and equal relief was afforded to the 
Vassal subject, and to the Seignior, and the Policy and intentions of the King were 
fulfilled, — 

The Advocate General was the supporter of all complaints, by the Vassal, against 
the Lord, for disobedience of those Laws, and that, as a duty of office, enjoined by 
the King, who as the protector, became “the Father of his Subjects.” 

After the Conquest by His Majesty’s arms in 1759, and the Peace in 1763, His 
Majesty’s old Subjects bought many of those Fief Estates, and down to the present 
day, have been acquiring and now hold Lands, to a very considerable extent. After 
the Proclamation of 7. October 1763, and towards the year 1768, those Fief Land- 
holders contended, “that they held their Estates Free from any such Hdict Com- 
mands, and that they had a legal right to concede how and at what Terms they thought 
proper ”—And they have continued so to do—As the Country has populated, and the 
Lands risen in Value so have the Seigniors English and Canadians, pretty generally, 
augmented their Rents and Services, without regard to the Edict above stated, and 
which the French King had made to repress a rapacious, or a needy Lord. The 
Peasants have complained. They were told “the Courts were open, Justice was 
Free.” But the French Kings protection was not continued. The powers of the 
French Government were either not revived, or could not be brought into action. 
The Roturier found a contest with His Seigneur, an enterprize of Ruin, and sub- 
mitted to the hand of Power. The Lands were taken upon the Seigniors Z'erms, 
and thus has the Regranting gone on, since the conquest. The Censitaires hold 
Lands, in many parts of the Province, at rents and services, exorbitant, in compari- 
son to what they were granted at in 1711. Many, and very considerable, at double 
and treble the Rents the (French King) Fief Grantor intended to confine the Seignior 
to, by the Edict of 1711—The Peasant, Roturier, has felt the more, when he has in 
any instance found that the Censitaires Lands have been reunited to the Seigniors 
Fief, under the Edict of 1711, for want of Culture. And this feeling, has not been 
moderated, when any vassal who wished to hazard a Trial has found, that the courts 
have doubted their possessing the Intendants Power, to compel the Seignior to con- 
cede Lands to the Peasant, under the Edict of 1711.. The Eighth clause of this 
Bill,’ is intended to remove that doubt, and serve, not only as one step towards form- 
ing a Judicial Medium of relief, to Censitaires or Peasants of the Colony (who have 
so loudly, and often, I think with reason complained) but to establish a Judicature 
that may grant every relief which the ancient Laws afforded. 


This now becomes a part of the Bill that, in my opinion, is of great moment, 
and the subject becomes deserving the Attention of Government. The Rents and 
Services Exacted by the Seigniors, forms that ground of complaint by the Peasants, 
which the Enemies of His Majestys Government, do not fail to assimilate, to the 
Kingly Government of France, and foment to the utmost, as the best means of de- 
taching His Majestys. Subjects from their Loyalty, to acquiesce in, or wish, or aid a 
Revolution! 

If the policy and powers of the French Government were in this instance revived, 
and the Attorney General directed to the same duties in His Majesty’s Courts, which 
the Advocate General performed heretofore. The Peasants finding the King their 
immediate Support against the illegal claims of the Seigniors, I do believe it would 


1. See page 128. 
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prove no small means to overcome, the Arts, of Seditious and Traitorous Subjects; 
and defeat, the too successful efforts of subtle enemies. His Majesty would gain 
great affection from those Subjects who tho’ living under mild and good Laws, are 
unable to profit by them, whilst through the arts, or the open defiance of the weality 
they became injured, and easily conceive themselves to be greatly oppressed. And 
thus are they, in some degree prepared, to the disposition now so generally Evinced.! 
I shall soon have occasion to make an official report to the Governor on this Case, 
that may more fully draw the Subject into view, and Consideration. The present 
observations became necessary upon a part of this Bill that I consider to be of great 
moment, Early to establish. . 
And with great respect have the Honor to be 
Sir 
Your very faithfully devoted 
and Obedient Humble Servant 
J MONK 
The Right Honorable 
Henry Dunpas & &e &e 


End :—Quebec June 6 1794 
James Monk, At¥ 
on the 
Judicature Bill 
Private 


DISSENT OF M. DE LANAUDIERE? 
JOURNALS OF THE LEGISLATIVE COUNCIL. 34 GEORGE in., 1794 
Tuurspay, 1st May. 


The Hon M*, DeLanaudiere made his protest, and Entered his dissent against 
the vote of this House, on the 28" of April last,? by which it was resolved, that the 
Bill Intituled “ An Act for the division of the province of Lower Canada, for amend- 
ing the Judicature thereof, and for repealing certain Laws therein mentioned,” with 
the amendments thereunto made by this House, should pass, which protest and dissent 
was read and in the words following: To witt. 





1. In the latter part of this letter Monk has in mind the attempts of Genet, the agent 
of the French Republic in the United States to foment disloyalty among the I'rench Canad- 
jians. The situation was regarded by Monk as very serious and was described: at great length 
in several reports to Lord Dorchester and to the Colonial Otfice. Subsequent events, how- 
ever, did not justify the anxiety manifested by Mr. Monk. 

2. From the copy of the Journals of the Legislative Council in the Canadian Archives, 

68, page 61. - 

: Charlee Tarieu de Lanaudiere, only son of Charles Francis de Lanaudiere, member of 
the Legislative Council of Quebec, was born in 1744. He served at the Battle of Ste. Foye 
in 1760, and at the close of the war he retired to France but returned to Canada in time to 
take part in resisting the American Invasion. He had command of the Company which 
escorted Carleton from Montreal to Quebec to meet the forces of Arnold. He was appointed 
A.D.C. to Carleton and accompanied him to England in 1778. On his return to Canada in 
1787 he was appointed to the Legislative Council and was reappointed on the formation of 
the new province. ‘ : : 

3. Early in its second session the Legislative Assembly appointed a special Com- 
mittee to ccnsider the Constitution of the Courts of Justice. On the basis of the Legislative 
Councils “ Plan” of the previous Session the committee prepared a new bill much more 
"extensive in its application. This bill was introduced in the Assembly on the 19th of 
February, 1794, and was referred to the Legislative Council on, the 4th of April. In the 
Council several amendments were made, none affecting the principle of the bill, and on the 
28th of April it was passed in its amended form. ' 
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Je proteste, 

jment. Parceque je ne vois rien devant cette Maison, qui puisse l’avoir determiné 
4 donner sa Sanction a ce Bill, envoyé de la Chambre d’Assemblée qui a dans plus 
une Instance pensé le rejetter, et qui ne l’a passé, que par une foible majorité de cing 
‘voix, dans laquelle se trouvoit un seul homme de Loi et dans la Minorité il en étoit 
un nombre contre’ Ce qui me confirme davantage dans mon Opinion que ce Bill est 
evidemment inconstitutionelle et ne peut apporter le bien qui en est attendu. 

gment. Parceque cette Maison doit faire attention qu’elle est composée de Membres 
de Vancien Conseil et qwils doivent se ressouvenir qu’ils furent indefatigables 4 pro- 
mouvoir le bien de cette Province et qu’ils avoient porté partout les Remedes nécessaires 
pour la meilleure Administration de la Justice et qu’ils ne le firent que sur des Repre- 
sentations et Recherches et Rapports des Citoyens éclairés; que leurs travaux furent 
couronés de Succés et que depuis un nombre d’années bien loin d’ayoir entendu 
aucune plainte, au contraire elles ont cessé de tout part, preuve evidente qu’il n’en 
existe plus. 

gment. Parceque le Changement total de Administration de la Justice, ne pourra 
-que repandre une defiance generale parmi le peuple, en voyant que ce Bill fait revivre 
dans plusieurs de ses Clauses, et particulierement dans la huitieme,”? des Jurisdictions 
que le temps avoit fait oubliér, et inconnus depuis la Conquéte; et dont les Noms ne 
devroient jamais étre rappellés ni proférés dans aucun Acte sous aucun Gouvernement 
Anglois, comme celle d’Intendant qui a fait tant de mal dans ce pays; Jurisdiction 
qui va donner aux Cours et aux Juges des Pouvoirs indéfinissables, et que -probable- 
‘ment ces mémes Juges non versés dans certaines Parties de cette Jurisprudence Fran- 
-Coise les embarrassera beaucoup—comme le fise—qui apporte toutes les formes de la 
Chambre des Comptes de France, les autres Justices Royales prévautés, Conseils Supe- 
rieurs. I] est annexé aussi aux Juges, les pouvoirs d’élections de Tutelle, Curatelle, 
Lettres de Recision, ce qui ne devroit proprement appartenir qu’a une Cour de Chan- 
cellerie. Et il est 4 remarquer, que tous ces Etablissements la plu-part étoient separés 
et exercés par differents Juges avant la Conquéte. Mais ici elles sont réunies dans une 
seule Cour. 

4ment. Parceque ce Nombre de pouvoirs donnés aux Cours et aux Juges ne pourra 
étre qu’un Cahos de Confusion qui confondra les Interets de la Couronne, ceux des 
Sujets du Roy, et les entrainera dans un Labyrinthe dont ils ne pourront sortir que 
é4rés diffiicilement et qu’avec des frais ruineux. 

5ment. Parcequ’il est reconnu et demontré par tous les auteurs, qui ont écrit avec 
prudence sur l’Association des Corps politiques, que nul changement ne doit s’effectuer 
dans aucune Branche d’un Gouvernement, qu’aprés que le Législateur est bien sur que 
celui qu’il veut y apporter plaira et fera le bien. L’Experience nous fait voir la soli- 
dité de pareils arguments. Mais ici sans plainte de la Part du Peuple, sans méme 
d’aucune Classe de Citoyens, sans rien devant ni l’une ni autre Maison, un Bill est 
apporté, passé,'et renverse tout le Sisteme Juridique, etabli depuis un nombre d’années; 
pourquoi ce changement dans un tems nebuleux, ayant des Objets plus pressants sur 
lesquels nous aurions du donner toute notre attention, quand sur tout le laboureur et 
toutes les Classes des Citoyens sont tranquilles et dorment avec confiance sous la pro- 
tection de la Loi, qui a assuré depuis si longtems leur vie et leur Proprieté. 

gment. Parceque le peuple voyant l’instabilité de notre conduite, et que nous detrui- 
sons dans un Jour, ce qui nous avoit couté des années de Recherches et de Reflexions; 
ne pourra qu’avoir une bien defavorable idée de nos deliberations; et nous lui ferons 





1. The vote on the third penaine so! the bill had been— 

Yeas.—Messieurs Dambourges, DeBonne, Mathiot, St. George Dupré, O’Hara, Coffin 
Richardson, Duchesnay, Tashereau, Lester, Barnes, McGill, Lees, McBeath and Lynd 15se! 

Nays.—Berthelot, Duniere, Boudreau, Chevrier, Papineau, Bédard, Marcoux, Grant and 
J. A. Panet,—9. 

2. See page 128. Compare with the opinion of Monk, page 119. 
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Brendre une aversion pour la Constitution, qu’il devroit cherir. Ayons toujours present 
qu’elle est dans son Enfance et qu’elle demande de grands Menagemens. 

at Parceque cette Maison auroit du suivre ce qui avoit été si sagement adopté 
par l’ancienne Legislature; faire imprimer ce Bill auparavant de l’avoir passé, et avoir 
fait repandre dans le public.’ Alors il auroit vu ce qui etoit proposé pour son bein-étre 
et auroit eu le tems d’apporter ses Remarques s’il en eut eu i faire. Non il faut que 
ce Bill soit passé dans cette Seance: comme s’il alloit faire revivre le Siecle d’or, et 
que le Public n’aura plus qu’a tendre les Mains, pour recevoir les Richesses que la 
Corne d’abondance va répandre par son efficacité. 

gment. Hst ce que parcequ’on allegue le Message de Son Excellence le Lieutenant 
‘Gouverneur, qui recommande le Plan des ministres? Qui est celui qui peut douter des 
Sentiments paternels du meilleur des Rois envers ses Sujets! Qui est celui qui ignore 
la sage Administration de ses Serviteurs d’apresent, qui ont amené notre Mere Patrie 
la Grande Bretagne au plus haut degré de Splendeur? doit on inferer de ce que les 
Ministres de sa Majesté proposent un plan que nous devons |’adopter implicitement? 
Si j’entends bien leur Recommendation, ce n’est qu’autant qu’il peut operer un Bien 
évident. Et assurement on ne peut s’imaginer, qu’ils ayent d’autres vues, et voulussent 
que nous adoptassions un Changement, qui est de nul avantage; et que le peuple ne 
demandent pas. Ce Bill méme est entierement contraire 4 ce qui est recommandé dans 
le Message. Tout y est mutilé et en Opposition 4 V’objet proposé par eux. 

gment. Parceque l’Introduction d’un autre Juge en Chef, pour le district de Mont- 
real, n’apportera que des Depenses considerables, et que rien n’est apparent du bien, 
qui peut résulter de cette innovation; et qui on doit remarquer que dans l’un et l’autre 
eas, les frais tomberont sur cette Province ou sur la Mére Patrie. Est-ce le tems des 
les augmenter? 

10™«xt- Parceque |’Administration de la Justice Criminelle depuis trente ans, fut 
exercé par un seul Juge, en Chef, et qu’on a jamais oui parler d’une seule plainte. A 
present il en faut deux, et cependant la Province est la Moitié moins grande, qu’elle 
n’etoit auparavant; par le partage qui en a été fait, par l’act du 31™° de sa Majesté 
qui nous donne cette genereuse Constitution. Ce qui etoit administré par un seul 
Juge en Chef, le sera 4 present par trois. 

1iment- Parceque ce Bill refuse aux Sujets d’ici, le droit indeniable qu’il a d’avoir 
des Jurés dans ses affaires de Conteste et de controverse de partie 4 partie; II ne le lui 
accorde pas meme dans les Causes ow le Roi est prosecuteur. Le Choix ne lui en est 
pas laissé. Cela seul est capable de lui faire regarder les Cours de Justice, plutot 
comme des Institutions despotiques, que comme des Etablissements pour la Protection 
et Sureté de sa Proprieté; Surtout étant imbu que les Juges qui president dans ces 
Cours, ne tiennent leurs places que sous le bon plaisir du Gouvernement. 

4Qment. Parceque Von ne peut douter, que notre Mere Patrie nous ayant donné la 
présente Constitution, ses Vues étoient et sont encore, d’amener autant que possible 
VYIntroduction de ses Loix et forme d@’Administration; afin d’assimiler cette Province 
aux Usages, Coutumes de la Grande Bretagne; et faire connoitre aux nouveaux Sujets 
du Roi, ici qu’il n’y en a pas de meilleurs dans le Monde. Cependant cela n’a pas été 
pris en Contemplation par ce Bill. 

{3™«nt. Parceque selon moi il est probable, que quelques Personnes se sont appro- 
chés des Ministres et ont profité de occasion pour renouveller des Plaintes qui furent 
faites, il y a quelques années, et que tout homme delicat n’y sauroit pensé qu’avec 
peine; et Je ne fais aucun doute que sous ce specieux pretexte, ils ont surpris leurs 
oreilles, et profitant de ce Moment ont peint la Province sous des Couleurs fausses 
et désavantageuses. Je ne hésite pas de le dire, que cette Personne a plutot agi pour 
des Interéts propres que pour le Bien de la Patrie. 





1. See page 111. Note 1. 
2. See page 111. 
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14ment. Je finis parceque je vois avec Peine, que ce Bill a plutot passé par une 
Division que par des debats, par nombre que par Argument. Mais malgré le peu de 
Succés des mes efforts, pour arreter qu’il ne prit place dans cette Séance; 4 fin de don- 
ner occasion au public de le connoitre avant qu’il fit Loi; Je jouirai au moins du 
Plaisir, que l’on trouvera et lira dans ce Registre, que je m’etois opposé a sa passation ; 
predisant de plus qu’il sera la Ruine d’un Nombre de Sujets de sa Majesté. Cette 
Maison a le pouvoir mais Je doute du Savoir pour une Loi, qui embrasse tant d’Objets; 
surtout n’ayant plus dans ce Conseil l’assistance de cet homme, qui remplissoit ce fau- 
teuil avec tant d’eclat; et qui étoit reconnu pour le plus grand Jurisconsulte de Amé- 
rique Septentrionale.t— Il n’est pas 4 douter qu’A ce Moment sa place est remplie; que 
la Personne sur qui le Choix est tombé, est digne de l’oceuper et que nous devons espe- 
rer de avoir sous peu dans cette Maison. Pourquoi done par notre Precipation, nous 
sommes nous frustrés des Connoissances legales qu’il auroit pu donner sur un objet 
ou particulierement il doit jouer le premier Réle? Je le Repete, le Peuple au lieu 
d’avoir une favorable Impression de nos demarches en entretiendra un Sentiment bien 
different et loin de desirer de revoir cette Legislature se rassembler une autre année; 
il craindra sa Réunion. 


(Signé) DeLANAUDIERE. 








i ‘Chief Justice William. Smith died at Quebec, Dec. 6th, 1793. 
2. Mr. Osgoode, the Chief Justice of Upper Canada, was appointed to ee Chief 
J eae Smith, Notification of his selection had been sent to Lord Dorchester, March 22nd, 
1794. (Canadian Archives, Q 77A, page 117.) He arrived in Quebec in July and was admitted 
to the Hxecutive Council on Sept. 19th, 1794. 
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THE JUDICATURE ACT, LOWER CANADA. 


ANNO TRICESIMO QUARTO GEORGI III. 
cap, vit 


An ACT for the division of the Province of Lower-Canada, for 
amending the Judicature thereof, and for repealing certain Laws 
therein mentioned. 


Most Gracious Soverzian, 


WE, your Majesty’s most dutiful and loyal subjects, the Legis- 
lative Council and Representatives of your People of the Province of 
Lower Canada, having taken into our most serious consideration the 
message communicated to us last Session by his Excellency the 
Lieutenant Governor, then your Majesty’s Commander in Chief of 
this Province, recommending a plan, for altering and amending the 
Judicature thereof, and for establishing a due and uniform adminis- 
tration of justice therein, and having maturely deliberated upon the 
means, recommended in the said message, for securing to your 
People in this Province the important objects of your Majesty’s 
paternal care, we do with profound gratitude for the same, most 
humbly beseech your Majesty, that it may be enacted: and be it 
enacted by the King’s most excellent Majesty, by and with the 
advice and consent of the Legislative Council and Assembly of the 
Province of Lower-Canada, constituted and assembled by virtue of 
and under the authority of an Act of the Parliament of Great Britain, 
passed in the thirty-first year of his Majesty’s reign, intituled “An 
“Act to repeal certain parts of an Act passed in the fourteenth year 
“of his Majesty's reign,” intituled “An Act for making more effectual 
“provision for the Government of the Province of Quebec, in North 
“America, and to make further provision for the Government of the 
said Province:” that the said Province of Lonsver-Canada shall con- 


Preamble. 
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sist of three districts, to be called, the district of Quebec, the district Division of the 


of Montreal and the district of Three-Rivers, which shall be divided 
by the following lines, to wit, the district of Quebec shall be bound- 








1. The Judicature Bill on passing the Provincial Legislature was re- 
served for His Majesty’s assent. The Duke of Portland, who had succeeded 
Mr. Dundas in the Colonial Office, writing to Lord Dorchester on August 
1Sth, said in referring to the Bill, ‘I therefore enclose your Lordship the 
Consent of the King in Council for passing the said Bill into a Law.” 
(Canadian Archives, Q 77A, page 150.) The August packet, bearing the 
original despatch with the Order in Council was captured and the mail 
lost. Doubt arose in the mind of Lord Dorchester as to the validity of 
the notification of the Royal assent to the bill and the question was referred 
to the Executive Council. On the 21st Nov., the Council reported that they 
“having duly considered the 32nd Section of the Act of the 31st of His 
Majesty, ch. 31, are of opinion that the signification expressed in the Dup- 
licate of His Grace the Duke of Portland’s letter to His Lordship is amply 
sufficient to authorize His Excellency to issue a Proclamation declaring 
His Majesty’s consent to the passing of the said Bill into a Law.’”’ (Can- 
adian Archives, State Book A, Lower Canada, page 68.) Accordingly a 
proclamation was issued on December 1ith declaring the bill to have 
Doms law and to be effective from the date of the Proclamation. 

The text of the act is that given in The Provincial Statutes of Lower 
Canada, Volume the first, printed by command of His Excellency the 
Governor by William Vondenvelden, Quebec, 1795. 


Province into 
three districts. 
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ed to the Westward by the Eastern line of the seignory of Dorvilliers, 
as far as it extends, and thence by a due North-West line to the 
Northern boundary of this Province, on the North-side of the river 
Saint Lawrence, and by the Eastern line of the seignory of Saint. 
Pierre les Becquets as far as it extends, and thence by a due South- 
East line, to the Southern boundary of this Province, on the South- 
side of the river Saint Lawrence, and the said district of Quebec 
shall comprehend all that part of this Province, which lies to the 
Eastward of the before mentioned western boundary lines, of said 
district. The district cf Montreal shall be bounded to the East- 
ward by the Western line of the seignory of Masquinongé as far as 
it extends, and thence by a due North-West line to the Northern 
boundary of this Province, on the North-side of the river Saint 
Lawrence, and by the Western line of the seignory of Yamaska as 
far as it extends, and thence by a due South-East line to the 
Southern boundary of this Province, on the South-side of the 
river Saint Lawrence, and the said district of Montreal shall com- 
prehend all that part of this Province which lies to the Westward 
of the before mentioned Eastern boundary lines of said district; 
and the district of Three-Rivers shall be bounded to the Eastward 
by the before mentioned Western boundary lines of the district of 
Quebec, and to the Westward by the before mentioned Eastern 
boundary lines of the district of Montreal; and shall comprehend all 
that part of this Province, which les between the said boundaries; 
and the said districts shall also respectively comprehend all the 
islands in the river Saint Lawrence, opposite to the shores thereof, 
which are included within the respective limits aforesaid. 

II. And be it further enacted by the authority aforesaid, that 
there shall be constituted and erected in each of the said districts 
of Quebec and Montreal respectively, a court to be called the Court 
of King’s Bench; that the court of King’s Bench for the district 
of Quebec shall consist of his Majesty’s Chief Justice for the said 
Province and the three Puisne Justices; and the court of King’s 
Bench for the district of Montreal shall consist of his Majesty’s 
Chief Justice of the said court and three Puisne Justices; and that 
the said courts, in the respective districts aforesaid shall have 
original jurisdiction, to take cognizance of, hear, try and determine 
in the manner herein after enacted, all causes as well civil as 
criminal, and where the King is a party, except those purely of 
Admiralty jurisdiction, and such as are herein after excepted and 
provided for the inferior district of Gaspé, as part of the said 
district of Quebec. 

III. And for the administration of Justice, in criminal cases, it 
is further enacted, by the authority aforesaid, that there shall be 
lield by two or more justices of the said court of King’s Bench, one 
of whom shall always be his Majesty’s Chief Justice of the Province, 





1. Commenting on this section, Mr. Monk, the Attorney General, 
says, “It would seem by this and a future Section of the Bill that the 
Province is divided into four Districts in place of two pointed out by the 
Plan. But in reality the District of Three Rivers and Gaspé are merely 
Circuits for the Jurisdiction of Provincial Courts. The former to take 
cognizance of Causes arising within a certain extent from the Town of 
Three Rivers, and a Circuit and assize of the Court of King’s Bench to be 
held at the Town of Three Rivers for Trial of Causes arising within that 
District, And the latter, the Jurisdiction of a Provincial Court for the 
Trial of smal] Causes.” (Canadian Archives, Q 69, pt. 2, page 282.) 
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or the Chief Justice of the Court of King’s Bench at Montreal, 
Sessions of the said court of King’s Bench,, in every year, for the 
within each of the aforesaid districts of Quebec and Montreal, two 
cognizance of all crimes and criminal offences, at the times and 
places hereafter mentioned, to wit, at the city of Quebee the last 
ten days in the months of March and September, and at the city of 
Montreal the first ten days in the said months of March and 
September, and that every jurisdical day during the said Sessions 
shall be a return day. : 

IV. Provided always, and it is hereby enacted, that nothing in Proviso for Com- 
this Act contained shall extend or be construed to extend, to prevent Missions of Oyer 
the Governor, Lieutenant-Governor or Person administering the and Lermings: 
Government of this Province, for the time being, from issuing at 
any time or times, other than during the sittings of the said Terms, 

Commissions of Oyer and Terminer and General Gaol Delivery, for 
such district and County within this Province, as shall be deemed 
expedient and necessary. 

V. Provided also, and it is further enacted by the authority Suspension of the 
aforesaid, that in every case where any commission of Oyer and execution o: 
Terminer and General Gaol Delivery shall issue, the execution of satiee| oe 
every sentence or judgment of such court, pvhich shall extend to life & Terminer in: 
or limb or to any penalty, fine or forfeiture, exceeding the sum of SoBe COS: 
twenty-five pounds sterling money of Great Britain, shall be sus- 
pended until the approbation of the Governor, Lieutenant-Governor 
or Person administering the Government of this Province shall be 
signified thereon, by warrant under his hand and seal at Arms. 

VI. And tothe end that the Government may have full informa- Proceedings of the- 
tion of the proceedings of such courts of Oyer and Terminer and courts per 
; i ; erminer to be 
General Gaol Delivery, be it also enacted by the same authority, reported to the 
that it shall be the duty of the said courts, with all convenient sneed, Governor, in 
to transmit to the Governor, Lieutenant Governor or Person adminis- per sin sarc 
tering the Government of the Province for the time being, not 
only copies of the indictment, information or charge and of the 
plea and other proceedings in every such cause before them had, 
but the scope and substance of the points ruled in evidence, and of 
their charge to the jury and copy of the verdict and of every material 
transaction in the cause, together with such observations as they may 
think proper to make on every such cause and trial, and the whole 
under the signatures of the majority of the Judges, before whom 
every such trial was had; provided always and be it nevertheless 
enacted by the same authority, that it shall not be necessary to 
make such report of the proceedings in any case where it shall not 
extend to life or limb or transportation, nor to any greater fine, 
penalty or forfeiture than the sum of twenty-five pounds sterling 


money of Great Britain.” 





1. “ The powers reserved and limited by these clauses may appear to 
be somewhat inconsistent with the 43 Section and embrace a novelty, in 
obliging those courts where ever the Chief Justice, or Judges of either of 
the Courts of K. B. may sit, to report the proceedings before any Judg- 
ment can be executed. I was of that opinion at first. But when some 
Genl. of the House assigned as the reason “ That Comisss- of Goal Delivery 
were usually Issued to the Chief Justice & six Justices of the Peace, or 
that if even issued to the Judges at the K. B. the Ch. J. and those Judges 
might at some time be, in the minority, on a legal Question, and great 
evils result therefrom, which the above restriction might possibly Cor- 
rect.” (Observations of Mr. Monk, Canadian Archives, Q 69, pt. 2, page 


282.) 
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VII. And for the speedy administration of justice in all suits 
or actions of a civil nature, cognizable by the aforesaid courts of 
King’s Bench or where the King may be a party, be it further 
enacted by the authority aforesaid, that two or more Justices of the 
said courts respectively, shall hold in the city of Quebec for the 
district of Quebec, and in city of . Montreal, for the district of 
Montreal, four superior Terms of the said courts in every year, that 
is to say, on the first twenty juridical days of the months of Febru- 
ary, April, June and October, and the said courts shall continue to be 
held every day (Sundays and holy-days excepted) during the said 
several Terms, and the first and every other juridical day in each 
Term, within each of the said districts, shall be return days for all 
writs and process issuing from the said courts respectively; pro- 
vided always, that the said courts shall only take cognizance in the 
superior Terms aforesaid of suits or actions wherein the value of 
the matter in dispute shall exceed the sum of ten pounds sterling, or 
if relating to the inferior district of Gaspé, herein after erected, 
shall exceed the sum of twenty pounds sterling, unless the said 
action shall relate to any fee of office, duty, rent, revenue or any 
sum or sums of money payable to his Majesty, titles to lands or 
tenements, sannual rents or such like matters or things where the 
rights in future may be bound. 

VIII. And be it further enacted by the authority aforesaid, that 
each of the aforesaid courts of King’s Bench shall have authority in 
the superior terms before established, to grant emancipation of 
minors, on the counsel of their relations or friends, and to hear and 
determine all legal matters and causes for the rescission of all con- 
tracts and deeds, and to rescind and annull the same in the. same 
manner, as if special letters of emancipation and rescission had been 
in the first instance obtained, conformable to the usage under the 
Government, prior to the conquest of this country; and the said 
courts ot I<ing’s Bench shall respectively, in the superior terms 
aforesaid, have full power and jurisdiction, and be competent to hear 
and determine.all plaints, suits and demands of what nature soever, 
whieh might have been heard and determined in the courts of Pre- 
voté, Justice Royale, Intendant or Superior Council, under the Goy- 
ernment of this Province, prior to the year one thousand seven hun- 
dred and fifty-nine, touching rights, remedies and actions of a civil 
nature, and which are not specially provided for by the Laws and 
Ordinances of this Province, since the said year one thousand seven 
hundred and fifty-nine; and the said courts of King’s Bench shall be 
respectively competent to award and grant all such remedy, as may 
be necessary for effectuating and carrying into execution the judg- 
ment or judgments thereof, which may be made in the premises 
aforesaid, and which to law and justice shall appertain; provided 
always, and it is also enacted, that nothing in the present Act shall 
extend to grant to the aforesaid courts of King’s Bench, any powers 
of a legislative nature, possessed by any court prior to the conquest, 
or to render necessary the presence and authority of more than one 
Justice of the said courts of King’s Bench, in all matters which re- 
quire dispateh, such as the interdiction of insane persons, the elec- 
tion of tutors or guardians, curators and other counsels of relations, 
closing of inventories, attestation of accounts, insinuations, affixing 
and taking off seals of safe custody, and other acts of the same nature, 
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which may be done either in or out of court, or out of Term; pro- 
vided also that nothing in the present Act shall extend to revoke or 
annull an Ordinance of the province of Quebec of the thirty-first year 
of his Majesty’s reign, chap. 6th, intituled: “An Act or Ordinance 
concerning the building and repairing of churchés, personage-houses 
and churchyards.” 
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TX. And whereas great inconveniences may arise by requiring Powers of 


the personal attendance of relations or friends, before one or more of 


deputation by the 
Judges in 


the Justices of the said courts of King’s Bench, to counsel and advise certain cases, 


upon the appointment of guardians, or tutors, curators to absentees, 
or to vacant estates, and other matters which require such counsel 
and advice, where the said relations or friends reside at the distance 
of five leagues and upwards from the towns of Quebee or Montreal, ° 
although within the respective districts where such courts may have 
jurisdiction for remedy thereof; be it further enacted by the author- 
ity aforesaid, that the said courts of King’s Bench respectively, or 
any Justice thereof, shall have full power and authority, to authorise 
upon application of parties some Notary, and for want of a 
Notary, some other fit person residing near the habitation of such 
relations or friends, to call them together and’administer to them an 
oath according to law, and to receive their counsel and opinion 
touching the matter so committed to them in trust, and the same to 
set down in writing in due form, and transmit to the respective - 
court, from which such power and authority may have been received; 
and any Justice or Justices thereof shall have full power and author- 
ity to proceed thereupon and grant every such act, order or appoint- 
ment in as ample a manner as if the said relations or friends had 
been present, and personally given their counsel on the matter in 
question before him or them; and it-shall be also lawful for all or 
either of the Judges of the said court of King’s Bench respectively 
to appoint such Notary or other fit person, as above said, for affixing 
and taking off seals upon petition presented to that effect. 


X. And whereas it is expedient that for hearing, trying and Inferior Terms 
determining in a summary manner, all civil suits or actions, where- for civil causes 


a 


t Quebec and 


in the amount claimed shall not exceed the sum of ten pounds Montreal, and 


sterling, there should be held inferior Terms of the said court of memnyal herein 
King’s Bench at the city of Quebec, for the district of Quebec, te the capertora 


excepting that part of it herein after erected into the inferior Terms. 


district of Gaspé; and at the city of Montreal for the district of 
Montreal; be it further enacted by the authority aforesaid, that 
there shall be held by one or more Justices of the said courts six 
inferior Terms thereof in every year, that is to say, at the city of 
Quebee for the district of Quebec, excepting that part of it herein- 


1. On Section VIII, Mr. Monk observes ‘‘ The Powers vested in the 
Courts of King’s Bench by this Section, I consider as a very great improve- 
ment to the Judicature of this Country and absolutely necessary. Neither 
do I consider any part of the power granted by this clause improperly 
trusted to the Courts of K.B. Some where in this Colony they. should be 
vested. The Ordinance 31, Geo. 3, ch. 6, excepted by this Section—was a 
part of the Intendant’s power respecting Parsonage Houses, Churches, &c., 
and may properly remain limited as directed by this Section of the Bee 
Bill.” (Q 69, pt. 2, page 283.) On the Ordinance concerning the buil ; 
ing and repairing of Churches, see the Report of the Privy ee rey 
Quebec, March 3ist, 1791, State Book 1, Quebec, pages 38-70, and also the 
opinion of Chief Justice Monk in 1810, page 413. ered ee 

For a further discassion of Section VIII, see the Protes oe ; 
audiere, page 122, and Mr. Monk’s letter to Mr. Dundas, page : 


29c—9 
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after erected into the inferior district of Gaspé, from the twenty- 
first to the last day of January, both days inclusive; from the 
eleventh to the nineteenth day of March, both days inclusive; from 
the twenty-first to the last day of May, both days inclusive; from 
the twenty-fourth to the last day of June, both days inclusive; from 
the twenty-first to the last day of August, both days inclusive; and 
from the twenty-first to the last day of November, both days in- 
clusive: and at the city of Montreal for the district of Montreal, 
during the same periods as aforesaid, inv the months of January, 
March, May, June and November, and from the eleventh to the 
nineteenth day of September, both days inclusive, (the Sundays and 
boly days in said periods excepted.) And the first and every juri- 
dical day of each of the inferior Terms aforesaid, shall be a return 
day for all writs and precess issuing out of the said courts respec- 
tively; and the said courts in the inferior Terms thereof as afore- 
said for each district respectively, shall have cognizance of, hear, 
try and determine in a summary manner, without appeal, every civil 
suit or action (those purely of Admiralty jurisdiction, and those 
relating to the inferior district of Gaspé, as hereinafter provided for, 
excepiel,) .lerein the amount claimed shall not exceed the sum ot 
ten pounds sterling: provided always, that if such suit or action 
shall relate to any fee of office, duty or rent, revenue or any sum 
or sums of money payable to his Majesty, titles to lands or tene- 
ments, annual rents, or such like matters or things, where the rights 
in future may be bound, the defendant or defendants shall be at 
liberty, before entry of a plea or defence to the merits of such de- 
mand, to form an exception to the jurisdiction of the said inferior 
Terms, and require that the said suit or action may be removed and 
brought into hearing, trial and judgment in the superior Terms of 
the said court of King’s Bench of the district where such suit or 
action may have been brought, and all and every such exception so 
made as above said, shall be entered of record, and the process, suit 
and demand and all things thereto relating, shall be removed into 
the sunerior Terms of the said court, which shall proceed to hear and 
determine in a summary manner, whether the exception is well 
founded; and if the said court shall sustain the exception, it shall 
proceed to trial and judgment, according to the rules of proceeding 
in the superior Term aforesaid; but if the said court shall dismiss 
the exceotion, the process, and all things thereto relating, shal! be 
remitted to the nevt inferior Term thereof, to be there heard, tried 
and finally determined.' 

XI. And whereas it will contribute to the ease and convenience 
of his Majesty’s subjects, residing in the district of Three Rivers, 
that all causes relating thereto be there decided; be it therefore 
enacted by the authority aforesaid, that there shall be held at the 
town of Three Rivers, for the district of Three Rivers, by two of the 
Justices of the courts of King’s Bench for the districts of Quebec 
and Montreal, and the Provincial Judge to be appointed for the 
district of Three Rivers. a court of King’s Bench to sit in two 





1. In this S ction there has been a departure from the origina] plan 
of Mr. Dundas where it was proposed that in the Provincial Court a 
single Judge should have final jurisdiction in suits wherein the demand 
did not exceed £20. This was thought to give too great a power to a 
sir gle judge and the jurisdiction was reduced to causes not in excess of 
£10 and modified by the provision for removal to the superior Terms. 
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Terms every year, that is t. say, from the thirteenth to the last day 
of each of the months of March and September, both days inclusive, 
(Sundeys and holy-days excepted;) and during the four first juridical 
days of each of said Terms, the said two Justices and Provincial 
Judge, or any two of them, with the Chief Justice of the Province, 
or the Chief Justice of the court of King’s Bench at Montreal, shall 
have cognizance of all crimes and criminal offences, and during the 
remainder of each of said Terms, the said two Justices and Provincial 
Judge, or any two of them, shall have original jurisdiction, take 
veognizance of, hear, try, and determine, all civil suits or actions, 
and where the King is a party in said district, those purely of 
Admiralty jurisdiction, and suits or actions wherein, the value of 
the matter in dispute shall not exceed the sum of ten pounds sterling, 
excepted, unless the said suits or actions not exceeding ten pounds 
sterling, shall relate to any fee of office, duty, rent, revenue, or any 
sum or sums of money, payable to his Majesty, titles to lands or 
tenements, annual rents or such like matters or things, where the 
rights in future may be bound; and the first and every juridical day 
in each part of the said Terms for criminal and civil causes, shall be 
return days for all writs and process, issuing from the said court 
for criminal and civil causes respectively, and the said court of 
King’s Bench, to be held as aforesaid at Three Rivers, and the 
Justices and Provincial Judge composing the same, or any of them, 
shall have within that district, both in and out of court the same 
powers and authorities in all cases, as are granted by this Act to the 
courts of King’s Bench of the districts of Quebec and Montreal, and 
the Justices thereof or any of them, in or out of court, or out of 
Term. 
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XII. And whereas it is expedient, that there should be a court Terms of the 


in the district of Three Rivers for hearing, trying and determining 
in a summary manner, all civil suits or actions wherein the amount 
claimed shall not exceed the sum of ten pounds sterling; be it fur- 
ther enacted by the authority aforesaid, that there shall be appointed 
a Provincial Judge for the district of Three Rivers, who shall hold a 
Provincial court at the town of Three Rivers in six Terms every 
year, that is to say. from the first to the tenth day, both days inclusive, 
in each of the months of February, April, June, August, October and 
December, (the Sundays and holy-days in said Terms excepted,) 
\ hich siall tiave cognizance of, hear, try, and determine in a 
summary manner, without appeal, every civil suit or action, (those 
purely of Admiralty jurisdiction excepted.) wherein the amount 
claimed shall not exceed the sum of ten pounds sterling: provided 
always that if such suit or action shall relate to any fee of office, 
duty, rent, revenue or any sum or sums of money payable to his 
Majesty. titles to lands or tenements, annual rents, or such like 
matters or things. where the rights in future may be hound. the 
defendant or defendants shall have the same right to form an excep- 
tion to the jurisdiction of the said Provincial court, and to require 
a removal of the suit or action into the court of King’s Bench to be 
held at Three Rivers. in the same manner and under the same con- 
ditions as are herein before provided for, the removal of suits or 
actions from the inferior to the superior Terms of the courts of 
King’s Bench at Quebec and Montreal, and every juridieal day in 
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Provincial Court 


at Three-Rivers. 
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each Term shall be a return day for all writs and process issuing 
from the said Provincial court. 

XITI. And provided also and be it enacted by the authority 
aforesaid, that in every suit or action, where legal objection shall 
be made to the Judge of the said Provincial court of the district of 
Three Rivers, every such objection shall be entered of record, and 
the process, suit and demand, and all things thereto relating, shall 
he removed into the next Term of the court of King’s Bench to be 
held at the said town of Three-Rivers, which shall proceed to hear 
and determine in a summary manner, whether the said objection is 
well founded; and if the said court shall sustain the objection, it 
shall proceed to trial and judgment of the suit in a summary manner, 
but if the said court shall dismiss the-objection, the process and all 
things thereto relating shall be remitted to the said provincial court, 
to be there heard, tried and finally determined. 

XIV. And considering the remote situation of the county of 
Gaspé, and for the ease and convenience of his Majesty’s subjects 
resident within the said county, who may have suits to prosecute 
not exceeding the sum of twenty pounds sterling; be it further 
enacted by the authority aforesaid, that the said county of Gaspé, 
shall be erected into an inferior district, to be called the inferior 
district of Gaspé, and there shall be appointed a Provincial Judge, 
who shall hold a provincial court for the said district, as herein 
aftermentioned, which shall have cognizance of, hear, try, and deter- 
mine in a summary manner, without appeal, every writ, suit or 
action, and where the King is a party, (those purely of Admiralty 
jurisdiction excepted,) wherein the amount claimed shall not exceed 
the sum of twenty pounds sterling; and the said court shall be held 
at the places and during the following terms in every year, that is 
to say, at Bonaventure, in the Bay of Chaleurs, from the sixteenth 
to the thirty-first day of May, both days inclusive; at Carleton, in 
the said Bay, from the sixteenth to the thirty-first day of July, both 
days inclusive; at Percé, in the entry of the Bay of Gaspé, from the 
sixteenth to the thirty-first day of August, both days inclusive; and 
at Douglas-town, within the said Bay of Gaspé, from the fifteenth 
to the thirtieth day of September, both days inclusive; (the Sundays 
and holy-days in said Terms excepted,) and the first and every other 
juridical day of each of the aforesaid Terms in the said inferior 
district of Gaspé, shall be return days. 

XV. Provided always that the said provincial court for the in- 
ferior district of Gaspé, shall not have power or authority to issue a 
writ of execution against the body or immoveable property, although 
the amount of the judgment should exceed the sum of ten pounds 
sterling, any law to the contrary notwithstanding. 


XVI. Provided also that no defendant or defendants shall be 
amenable to the courts to be held at Carleton or Bonaventure, unless 
the summons shall be served on him or them personally, on the West- 
side of Mackarel-point, in Chaleur Bay, or left at a place at which he 
or they shall be actually residing or carrying on the fishery or other 
business, to the Westward of said Mackarel-point; nor shall any 
defendant or defendants be amenable to the courts to be held at 
Percé or Douglas-town, unless that the summons shall be served on 
him or them personally on the East-side of said Mackarel-point, or 
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left at a place, at which he or they shall be actually resident or carry- 

ing on the fishery, or other business, Eastward of Mackarel-point . 
aforesaid in the said Bay of Chaleurs; or on the coast of the river 

Saint Lawrence as far as the county of Gaspé extends. 


XVII. And be it further enacted by the authority aforesaid, Power of the 
that the Judge of the said Provincial court of Gaspé shall have Fe Chee 
authority either in or out of Court or out of Term, to proceed to the Hinge eelatins 
interdiction of insane persons, the election of tutors or guardians, * tutors, 
curators and other counsels of relations or friends, closing of in- Byer ene 
ventories, attestations of accounts, insinuations, affixing and taking 
off seals of safe custody and other acts of the same nature, which 
ought not to suffer any delay, and he shall have the’ same power 
and authority as is given by this Act to all or any of the J udges of 
the courts of King’s Bench of the districts of Quebec or of Montreal, 
to appoint a Notary or some other fit person, upon application of 
parties, to receive the counsels and opinions of relations or friends, 

- and he shall proceed on such matters in the manner and form pre- 
scribed by the present Act. 


XVIII. And be it further enacted by the authority aforesaid, Power of issuing 
that every writ of summons that may be granted by any of the Summons for the 
Justices of the court of King’s Bench of the district of Quebec, for Gees 
civil suits or actions, wherein the value of'the matter in dispute shall matters above 
exceed the sum of twenty pounds sterling, against any defendant or £20 sterling. 
defendants, residing within the inferior district of Gaspé, shall be 
made returnable into the said court of King’s Bench at Quebec only, 
in the Terms to be there held in the months of June or October, and 
there shall be at least two months betwixt the service of the said 
summons and the day of return into the said court of King’s Bench; 
and the Judge of the said provincial court of Gaspé shall have 
power and authority, on a declaration presented to him in writing, 
by any person or persons, setting forth the grounds of his or their 
complaint against a defendant or defendants residing in said in- 
ferior district, and that the amount of the claim against him or 
them exceeds the sum of twenty pounds sterling, to grant a writ of 
summons returnable into the court of King’s Bench at Quebec, in 
either of the two Terms thereof as aforesaid: provided always that 
there shall be the same distance of time betwixt the service of the 
said summons and the day of return into the said court of King’s 
Bench as above mentioned: and the said declaration and summons, 
together with the service thereof, certified under the hand of the 
Judge and seal of the said provincial court of Gaspé, (if the said 
summons was by him granted.) being returned into the court of 
King’s Bench at Quebec, the said court shall proceed to hear, try, and 
determine the suit or action in like manner as if the said summons 
had issued, originally therefrom. 


XIX. And be it further enacted by the authority aforesaid, Annual cireuits 
that there shall be held a circuit court annually in each of the appointed in the 
districts of Quebec and Montreal, by one at least of the Justices of een 
the aforesaid courts of King’s Bench, which said circuit courts shall Montreal. 
sit once in every year in each of the counties included in the 
aforesaid districts of Quebec and’ Montreal respectively, (except the 
counties of Quebec, Montreal, Orleans and Gaspé,) and hear and 
determine all civil suits and actions brought before them, where 
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the amount claimed shall not exceed the sum of ten pounds sterling, 
and which said circuit courts shall have all the powers and authori- 
ties vested in the said eourts of King’s Bench, sitting by inferior 
Terms in the cities of Quebec and Montreal, in causes not exceeding 
the sum of ten pounds sterling; and that the sittings of the said 
circuit courts in each of the said districts shall be two days in each 
place, and shall be held at the times and places hereafter mentioned, 
to wit, for the district of Quebee at Kamouraska, in the county of 
Cornwallis, the first Friday and Saturday after the twenty-ninth day 
of June of each year; at l’Islet, in the county of Devon, the Monday 
and Tuesday of the week following; at Saint-Valier, in the county 
of Hertford, the Thursday and Friday of the same week; at Saint- 
Mary’s Nouvelle Beauce, in the county of Dofchester, for the said 
county, (except the parishes of Saint Joseph, of Pointe Levi and 
Saint Nicholas,) Monday and Tuesday of the week following; at 
Cap-Santé, in the county of Hampshire, Monday and Tuesday of 
the week following; at Lotbiniére, in that part of Buckinghamshire 
comprehended in the district of Quebec, Wednesday and Thursday 
of the same week; and at Saint Joachim, in the county of Northum- 
berland, Monday and Tuesday of the week following; and for the 
district of Montreal, at Vaudreuil, in the county of York, for said 
county, (except the Isle Bizarre, and the seigniories of the lake of 
the Two Mountains and of Saint Eustache,) and for that part of 
the county of Huntingdon, which is to the Southward of the lake 
Saint Francis, the first Monday and Tuesday after the twenty-ninth 
day of June; at Terrebonne, in the county of Effingham, Thursday 
and Friday of the same week; for the said county and for the 
seigniories of the lake of the Two Mountains, and of Saint Eustache 
at the village of lAssomption in the county of Leinster, Monday 
and Tuesday of the week following; at Berthier, in the county of 
Warwick, Thursday and Friday of the same week; at Verchéres, in 
the county of Surry, Monday and Tuesday of the week following; 
at Saint Denis, in the county of Richelieu, Thursday and Friday of 
the same week; at Chambly, in the county of Kent, Monday and 
Tuesday of the week following; for the said county and for the lower 
part of the county of Bedford, and at Dorchester or Saint John’s, in 
the county of Huntingdon, Thursday and Friday of the same week, 
for the said county, (except the seigniories of Sault Saint Louis, 
Chateauguay and Beauharnois,) and for the upper part of the 
county of Bedford; and at Chateauguay, Monday and Tuesday of 
the week following for the said seigniories of Sault Saint Louis, 
Chateauguay and Beauharnois. 

XX. And be it also further enacted by the authority aforesaid, 
that there shall be held in like manner, once in every year, by the 
Judge of the provincial court of the district of Three Rivers, a 
circuit court in the said district, at the times and places herein 
after mentioned, to determine all civil suits and actions that are 
within the competency of the said provincial court of the district 
of Three Rivers, and that the sittings of the said circuit court shall 
be two days in each place, and shall be held, to wit, at Riviére du 
Loup for that part of the said district which lies to the Westward of 


- the town and banlieue of Three Rivers, on the North-side of the river 


Saint Lawrence, on the first Monday and Tuesday after the twenty- 
ninth day of June; at Batiscan, for that part of the said district which 


CONSTITUTIONAL DOCUMENTS 


SESSIONAL PAPER No. 29c 


lies to the Eastward of the town and banlieue of Three Rivers, on 
the said side of the river Saint Lawrence, the Friday and Saturday 
of the same week; at Gentilly, for that part of the aforesaid district 
which lies to the Eastward of the river Becancour, on the South- 
side of the river Saint Lawrence, on Tuesday and Wednesday of the 
following week; and at Baye du Febvre, for that part of the said 
district which lies to the Westward of the said river Becancour, on 
the said side of the river Saint Lawrence, on Friday and Saturday of 
the same week. 


XXI. Provided always and be it further enacted by the author- Removal of 


ity aforesaid, that if any suit or action in such circuit courts shall anne en 
eircult courts im 
relate to any fee of office, duty, rent, revenue or any, sum or SUMS certain cases, 


of money payable to»his Majesty, titles to lands or tenements, annual 
rents or such-like matters or things where the rights in future may 
be bound, the defendant or defendants shall have the same right to 
form an exception to the jurisdiction of the said circuit courts, and 
to require a removal of the suit or action into the superior Terms 
of the court of King’s Bench to be held at Quebec or Montreal, or 
into the Terms of the court of King’s Bench to be held at Three 
Rivers, each for their district respectively, in the same manner and 
under the same condition as are herein before provided for the 
removal of like suits or actions, from the inferior to the superior 
Terms of the courts of King’s Bench at Quebec or Montreal, and 
from the provincial court at Three Rivers to the court of King’s 
Bench to be there held; and as often as it shall happen, that an 
objection may be legally taken to the Judge upon the said circuit 
courts in any suit or action, every such suit or action shall be 
reserved to be heard, tried, and determined in a summary manner at 
the next inferior Terms of the courts of King’s Bench at Quebec 
or Montreal, or Terms of said court to be held at Three Rivers 
respectively. 
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XXII. And be it further enacted by the authority aforesaid that Transmission of 


all records, registers and proceedings, in custody of, or belonging to 
the present court of King’s Bench, shall be taken and considered to 
belong to, and be in custody of the court of King’s Bench, to be 
established under the present Act, for the district of Quebec,’ and all 
the proceedings, records and registers in actions instituted and pend- 
ing in any of the courts of Common-Pleas of the districts of Quebec 
and Montreal, for whatsoever amount, and in that of the county of 
Gaspé in actions wherein the amount claimed is above the sum of 
twenty pounds sterling, shall be transmitted to the court of King’s 
Bench for the district in which such suits may have been instituted, 
to be proceeded upon therein, as if they had commenced in the same, 
‘and that the custody of all records, registers, papers and minutes of 
what nature soever, in the possession of or considered as belonging 
to the courts of Common-Pleas of the districts of Quebec and Mon- 
treal, shall be taken and considered to belong to the courts of King's 
Bench of the said districts respectively, and the proceedings, records 
and registers and all papers and minutes of what nature soever as 
aforesaid, in the custody of, or belonging to the court of Common- 


1. In the following year this section was amended so as to permit 
the transfer to the Clerk of the Crown of the respective districts of re- 
cords in the custody of the Court of King’s Bench and which related to 
causes instituted in the district of Montreal or Three Rivers. 


Records, &e., 
from certain 
courts. 


136 


Provincial courts 
of appeal 
constituted. 


Power of the 
Governor to 
appoint a 
President of the 
court of appeals. 


CANADIAN ARCHIVES 
4 GEORGE V., A, 1914 


Pleas of the district of Three Rivers, if relating to actions or suits 
for sums not exceeding ten pounds sterling, shall be taken and con- 
sidered to belong to the provincial court of the said district; and if 
relating to actions or suits for sums exceeding ten pounds sterling, 
shall be taken and considered to belong to the court of King’s 
Bench, to be held at Three Rivers, for the said district, and the pro- 
ceedings, records and registers and all papers and minutes of what 
nature soever, in the custody of or belonging to the court of Common- 
Pleas of the county of Gaspé, relating to suits or actions for sums 
not execeding twenty pounds sterling, shall be taken and considered 
to belong to the provincial court of the inferior district of Gaspé, 
and that all and every the records, registers, papers and minutes 
aforesaid shall be transmitted to the respective Clerks of the said 
courts of King’s Bench and provincial courts to be established under 
the present Act, which courts respectively shall have authority, from 
time to time, to order and compel the surrender of the said records, 
registers, papers and minutes, by such persons, who are or may be 
in possession thereof; and the refusal to surrender and deliver the 
same shall be deemed and considered to be a contempt of the said 
courts, and the person or persons so refusing may be proceeded 
against as in cases of contempt accordingly. 


XXIII. And be it further enacted by the authority aforesaid, 
that the Governor, Lieutenant Governor or Person administering the 
Government, the members of the Executive Council of this Province, 
the Chief Justice thereof, and the Chief Justice to be appointed for 
the court of King’s Bench at Montreal, or any five of them (the 
Judges of the court of the district wherein the judgment appealed 
from was given, excepted) shall be constituted and are hereby erected 
and constituted, a superior court of civil jurisdiction or provincial 
court of appeals, and shall take cognizance of, hear, try and deter- 
mine all causes, matters and things appealed from all civil jurisdic- 
tions and courts, wherein an appeal by law is allowed; provided 
always that no member of the court of appeals, shall be considered 
disqualified from sitting on appeals, from the district of Three Rivers, 
excepting the Judges who may have given the judgment appealed 
from. . . 


XXIV. And be it also enacted by the authority aforesaid, that 
the Governor, Lieutenant Governor or Person administering the 
Government, when present in the said provincial court of appeals, 
shall preside therein, and shall have and hereby hath full power and 
authority to appoint any member of the said court to be President 
thereof, during the absence of the said Governor, Lieutenant Gov- 
ernor or Person administering the Government for the said court, 
any law to the contrary notwithstanding.” 





1. For the former constitution of the Court of Appeals see Section 
XXXIV. of the Constitutional Act, the Ordinance of 1792, page 68, and 
the additional Instructions of July 12. 1792, page 71. For the constitu- 
tion of the Court of Appeal of Upper Canada see page 155. 

2. The rule which came to be adopted regarding the presidency of 
the Court_of Appeal was that in appeals from judgments given in the 
Court of King’s Bench for the district of Montreal the Chief Justice of 
the Province should preside and that in appeals from the district of Que- 
bee ee Chief Justice of the Court of King’s Bench for Montreal should 
preside, 


CONSTITUTIONAL DOCUMENTS 137 
SESSIONAL PAPER No. 29c 


-XXV. And be it further enacted by the authority aforesaid, Four Terms 
that the said court of appeals shall be held at the city of Rtobee appointed for 
in four Terms during every year, that is to say, from the tenth to the oe ace Bion 
_ twentieth day, both days inclusive, of each of the months of J anuary Quebec. 
and November, and from the twentieth to the thirtieth day, both 
days inclusive, of each of the months of April and July, the Sun- 
days and holy-days in each Term excepted. 


XXVI. And be it further enacted by the authority aforesaid, Transmission of 
that all and every the records, registers and judicial proceedings records, &e., 
thqreto relating, of the court of appeals of the Governor and Coun- ee Present 
cil, before the passing of this Act, shall be forthwith transmitted into, pie ae 
and make part of the records of the court of appeals by this Act con- 
stituted and established; and the said court shall. and may hear, try, 
and determine, and upon judgment made, shall issue execution in 
all causes which remained in the former court of appeals unheard 
and not determined, and shall and may issue all such process and 
writs of execution upon any judgment made by the former court of 
appeals of the Governor and Council, with full cognizance of every 
matter thereupon, which may be lawfully moved, touching any execu- 
tion aforesaid; and the said court of appeals shall have full power 
and authority, from time to time, to order and compel such persons 
as are in possession of any of the records, registers and proceed- 
ings aforesaid, to transmit the same as before ordered; and every 
neglect or refusal shall be deemed a contempt, and the party offend- 
ing may be proceeded against in the same manner as for a contempt 
of the said court. 


XXVIII. And be it also enacted by the authority aforesaid, that What causes may 
an appeal shall lie to the court of appeals of this Province, herein ee oe from 
before mentioned and constituted, from every judgment of the pres- King’s Bench, 
ent court of Common-Pleas, in all cases wherein by law, an appeal and on what 
may now be brought therefrom to the present court of appeals, and Comditions. 
‘from every judgment which may be given in the civil superior Terms 
of the said courts of King’s Bench for the districts: of Quebec and 
Montreal, or civil Terms thereof, to be held at Three Rivers, in all 
cases where the matter in dispute shall exceed the sum of twenty 
pounds sterling, or shall relate to any fee of office, duty, rent, revenue 
ot any sum or sums of money payable to his Majesty, titles to 
la1ds or tenements, annual rents or such like matters or things 
where the rights in future may be bound, ‘although the immediate 
volue or sum in appeal be less than twenty pounds sterling: pro- 
vided that security be first duly given by the appellant, that he will 
effectually prosecute the said appeal and answer the condemnation, 
and also pay such costs and damages as shall be adjudged in case 
the judgment or sentence of the court of King’s Bench be affirmed, 
or that the appellant agrees and declares in writing at the Clerk’s 
office of the court appealed from, that he does not object to the 
judgment given against him being carried into effect according to 
law; on which condition, he shall give security only for the costs of 
appeal, in case the appeal is dismissed; and on condition also, that 
the appellee shall not be obliged to render and return to the appellant 
more than the net proceeds of the execution, with the legal interest 
on the sum recovered, or the restitution of the real property, and 
of the net value of the prodtice and revenues of the real property, 
whereof the appellee has been put in possession by virtue of the 
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execution, to take place from the day he recovered the sum or pos- 
sessed the real property, until perfect restitution is made, without 
any damages against the appellee by reason of the said execution in 
case the judgment is reversed, any law, custom or usage to the con- 
trary notwithstanding. 

XXVIII. And. be it further enacted, that wherever the judg- 
ment appealed from, shall be founded on the verdict of a jury, no 
other appeal shall lie than an appeal in error, that the law only and 
not the fact may be drawn into question. 

X XIX. And be it further enacted by the authority aforesaid, 
that all and singular the laws of this Province which before the pass- 
ing of this Act were in force to govern and direct the practice of 
the respective courts of criminal and civil jurisdiction, or which 
gave authority to the said courts to make and establish rules of 
practice, and which are not expressly repealed or varied by this Act? 
shall continue to be in force and be observed respectively by the 
eourts of criminal and civil jurisdiction, constituted by, or to be 
constituted in pursuance of this Act; that is to say, that the laws 
which concern and direct the present courts of Common-Pleas, in 
causes exceeding ten pounds sterling, shall continue to be observed 
by the courts of King’s Bench for the districts of Quebee and Mon- 
treal, in the superior Terms thereof, and by the court of King’s 
Bench in the Terms which it shall hold in the town of Three Rivers; 
that those which concern and direct the present courts of Comm n- 
Pleas in causes not exceeding ten pounds sterling, shall continue 
to be observed by the courts of King’s Bench for the districts of 
Quebee and Montreal, in the inferior Terms thereof, and by the 
provincial courts of Gaspé and Three Rivers; and lastly, that the 
laws which concern and direct the present court of appeals and the 
present courts of criminal jurisdiction, and the Sessions of the 
Peace respectively, shall continue to be respectively observed, by the 
provincial court of appeals, and by the courts of criminal jurisdiction 
and Sessions of the Peace constituted by or to be constituted in 
pursuance of this Act. 


XXX. And be it further enacted by the ee aforesaid, 
that the judgment of the said court of appeals of this Province, shall 
be final in all cases where the matter in dispute shall not exceed the 
sum or value of five hundred pounds sterling; but in cases exceed- 
ing that sum or value, as well as in all cases where the matter in 
question shall relate to any fee of office, duty, rent, revenue, or any 
sum or sums of money payable to his Majesty, titles to lands or tene- 
ments, annual rents or such like matters or things where the rights 
in future may be bound, an appeal shall lie to his Majesty in his 
Privy-Council, though the immediate sum or value appealed for, 
be less than five hundred pounds sterling, provided security be first 
duly given by the appellant, that he will effectually prosecute his 
appeal, and answer the condemnation, and also, pay such costs and 
damages as shall be awarded by his Majesty in his Privy-Council, 
in case the judgment of the said court of appeals of this Province 
be affirmed, or provided that the appellant agrees and declares in writ- 
ing at the Clerks office of the court appealed from, that he does not 
object to the judgment given against him, being carried into effect 





1. See Sections XXXVIII. to XLII. 
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according to law, on which condition he shall give sureties for the 
costs of the appeal, only, in case the appeal is dismissed, and on con- 
dition also that the appellee shall not be obliged to render and return 
to the appellant, more than the net proceeds of the execution, with 
legal interest on the sum recovered, or the restitution of the real 
property; and of the net value of the produce and revenues of the 
real property, whereof the appellee has been put in possession, by 
virtue of the execution, to take place from the day he recovered the 
sum or possessed the real property until perfect restitution is made, 
but without any damage against the appellee, by reason of such 
execution, in case that the judgment be reversed, any law, custom or 
usage, to the contrary notwithstanding.. 


; XXXI. And be it also enacted by the authority aforesaid that Suspension of 
in all cases, where appeal shall be allowed to his Majesty in his execution on 
Appeals to his 
Majesty in 
uncil for a 


Privy-Council, execution shall be suspended, for fifteen Calendar 


months from the day on which such appeal is allowed; and from co 
the expiration of that period, to the final determination of the said limited time. 


appeal, if before the expiration of the said fifteen months, a certi- 
fieate shall be filed in the court of appeals of this Province, signed 
by the Clerk of his Majesty’s Privy-Council, or his Deputy, or any 
cther person, duly authorised by him, that such appeal has been 
lodged and that proceedings have been had thereon before his Ma- 
jesty in his Privy-Council, and if no such certificate be produced 
and filed in the provincial court of appeals, within the said fifteen 
months, the said appeal shall not longer operate a stay of judgment 
and execution, but the party, who obtained judgment in the said 
provincial court of appcals may sue out execution as if no such 
appeal had been made or allowed, any law, usage or custom to the 
contrary notwithstanding. 


XXXTI. And be it further enacted by the authority aforesaid, Limitations of 
that im all cases, where an appeal is by law allowed, from the court @ 


of King’s Bench, to be constituted in pursuance of this Act, to the 
provincial court of appeals herein before mentioned and constituted, 
as also where an appeal is by law allowed, from the said provincial 
court of appeals, to his Majesty in his Privy-Counceil, no appeal shall 
be granted or allowed, after the expiration of one year, from the date 
of the final judgment of the said courts respectively; any law, usage 
or custom to the contrary notwithstanding, saving always and ex- 
cepting every such judgment, whereby the rights of persons under age, 
femes covert, or persons non compos mentis or otherwise interdit 
may be bound; who may appeal from any such judgment, within 
one year after the disability, under which they have respectively 
so laboured, shall have ceased, and in case of the death of any person 
labouring under any cf the said disabilities, his or her heir or heirs, 
if present in the Province, may appeal from such judgment, within 
one year after such death or if absent therefrom, within five years; 
and also saving and excepting every judgment which shall be given 
against any person absent from this Province, who may appeal from 
any such judgment, within one year after such death, or if absent 
therefrom, within five years; and also saving and excepting every 
judgment which shall be given against any person absent from this 
Province, who may appeal from any such judgment, within five 
years from the date thereof, if he or she does not sooner return to 
this Province, in which case no appeal shall be admitted after the 
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expiration of one year from the date of such return, and in ease 
of the death of any person within one year after any judgment 
given against him or her, his or her heir or heirs, if present in this 
Province, may appeal from such judgment, at any time before the 
expiration of a year from the death of such person, and if absent, 
before the expiration of five years from the date of such judgment. 


XXXIII. And be it further enacted by the authority aforesaid, 
that all proceedings, records and registers in actions instituted and 
depending in any of the courts of request, within the different dis- 
tricts of this Province, as established by this Act, shall be trans- 
mitted into the courts of King’s Bench, in the inferior Terms 
thereof, or into the provincial courts of the respective districts, in 
which such actions may have been instituted, to be there proceeded 
upon, as if they had been commenced in the said courts, and that 
the keeping of all records, registers, papers and minutes of what 
nature soever, in the possession and considered as belonging to, the 
said courts of request, shall be taken and considered as belonging 
to the said Courts of King’s Bench in the inferior Terms thereof 
or to the said provincial courts of the respective districts, in which 
such courts of request are comprehended, which courts shall respec- 
tively have authority to order and compel the delivery of the afore- 
said records, registers papers and minutes, by all such persons as 
are or may be in possession thereof, and the refusal to surrender 
and deliver them up, shall be considered as a contempt of the said 
courts respectively. 


XXXTY. And be it further enacted by the authority aforesaid, 
that there shall be held four times in every year, in each of the dis: 
tricts of Quebec, Montreal and Three Rivers, and in the inferior dis- 
trict of Gaspé, a General Session of the Peace, by the Justices of the 
Peace of each respective district, or any three of them, whereof one 
shall be of the quorum, who shall hear and determine all matters 
relating to the conservation of the peace, and whatsoever is or may 
be by them cognizable, according to the criminal laws of that part 
of Great Britain called England, and the Ordinances or Acts in 
force in this Province; and the said Sessions for the districts of 
Quebec, Montreal and the Town of Three Rivers shall be held re- 
spectively at the cities of Quebec and Montreal and the Town of 
Three Rivers, that is to say, from the tenth to the nineteenth day of 
each of the months of January and July, both days inclusive; and 
from the twenty-first to the thirtieth days of each of the months of 
April and October, both days inclusive, (Sundays and holy-days 
excepted) and the said Sessions for the inferior district of Gaspé 
shall be held at Bonaventure and Carleton, in the Bay of Chaleurs; 
at Percé, in the entrance of the Bay of Gaspé and at Douglas-town, ’ 
within the said Bay of Gaspé; for eight days immediately following 
the Terms of the provincial court of the said inferior district, (Sun- 
days and holy-days excepted,) and two of the said Justices of the Peace 
shall sit weekly, in rotation in the cities of Quebec and Montreal, 





1. On the 17th of May, 1810, Sir James Craig reported that, owing to 
the disorganized condition of the Courts of Quarter Sessions for the towns 
of Quebec and Montreal, he had, on the advice of the Executive Council, 
appointed a permanent chairman of the Court for Quebec and two Jus- 
tices of the Peace as Police Magistrates for the town of Montreal. (See 
Canadian Archives, Q 112, page 178.) 


CONSTITUTIONAL DOCUMENTS 
SESSIONAL PAPER No. 29c 


and in the Town of Three Rivers, for the better regulation of the 
Police, and other matters, and things belonging to their office, and 
the names of the Justices who are to sit in each week, shall be 
posted, upon the door of the Session-house, by the Clerk of the Peace; 
provided always, that nothing herein contained shall be construed 
to prevent the holding of Special Sessions of the Peace, for the pur- 
poses and in the manner by law allowed.! 

XXXY. And be it further enacted by the authority aforesaid, 
that all recognizances which may hereafter become forfeited in his 
Majesty’s courts of General or Special Sessions of the Peace for the 
districts of Quebec or Montreal, shall be certified and estreated in and 
into his Majesty’s courts of King’s Bench of the respective districts 
twice in every year that is to say; all recognizances which may be 
come forfeited, in the sail courts of General or Special Sessions of the 
Peace, from the beginning of every Sessions to be held in the month 
of January in every year to the end of every Sessions to be held in 
the month of April in every year, shall be and are hereby ordained 
to be certified and estreated in and into the said courts of King’s 
Bench, the last day of every Term-to be held in the month of June 
yearly, and all recognizances which may become forfeited in the 
said courts of General or Special Sessions of the Peace, from the 
beginning of every Sessions to be held in the month of July in every 
year, to the end of every Sessions to be held in the month of October 
in every year, shall in like manner be certified and estreated in and 
into the said courts of King’s Bench the last day of every Term to 
be held in the month of February yearly, and all recognizances which 
may hereafter become forfeited in the General or Specials Sessions of 
the Peace for the district of Three Rivers, shall be certified and 
estreated in and into the court of King’s Bench of that district, that 
is to say, all recognizances forfeited in said sessions of January and 
April shall be certified and estreated in and into the court of King’s 
Bench, to be held at Three Rivers aforesaid in the month of Septem- 
ber, and all recognizances forfeited in said Sessions of July and 
October, shall be certified and estreated in and into the court of King’s 
Bench to be held at Three Rivers aforesaid in the month of March, 
and all recognizances which may hereafter become forfeited in the 
General or Special Sessions of the Peace for the inferior district 
of Gaspé, shall be certified and estreated once in every year, in and 
into the court of King’s Bench, to be held for the district of Quebec, 
in the month of February, and all recognizances which shall become 
forfeited in any court of Oyer and Terminer, and General Gaol De- 
livery, shall be certified and estreated in and into the court of King’s 
Bench of the district respectively where such recognizance shall have 
been entered into, on the last day of the next Term, after the same 
shall have become forfeited; on pain, that every Officer of or belong- 
ing to the said courts of General Quarter or special Sessions of the 
peace, to whom it doth, ought or shall appertain to make certificate 
or estreat of any of the said recognizances, making default or offend- 
ing therein, shall forfeit and pay twenty pounds sterling, for every 
such default or failure that shall be made in certifying and estreating 
as aforesaid; the one moiety to the Receiver General for the use of 
the Orown to be applied for the public uses of this Province, and 





1. Mr. Monk observes that this clause preserves what would otherwise 
be lost with the Ordinances repealed by the Act. 
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for the support of the Government thereof, and shall be accounted 
for to the crown through the Commissioners of his Majesty’s Treasury 
for the time being, as the Crown shall direct, and the other moiety 
to such person or persons that shall or will sue for the same, in any 
court of record, by action of debt, plaint, bill or information, and 
which said several courts of King’s Bench are hereby authorized .to 
cause to be levied in the whole, or to moderate and remit in the 
whole, or in part, such forfeitures, where it may appear just and 
reasonable to be done.* 


XXXVI. And whereas the great extent of this Province, may 
render it often impracticable for the Coroner of the district to give 
his attendance to the different places where it might be necessary; 
be it further enacted by the authority aforesaid, that the Captains 
or senior Officer of Militia shall be, and hereby are empowered, in 
their respective parishes, when any marks of violence appear on any 
dead body, to summon together six reputable house-holders of his 
parish to inspect the same, and he shall, according to their opinion, 
report the manner and cause of such death, in writing, to the nearest 
Justice of the Peace, that a further examination may be made there- 
in, if necessary.” 

XXXVII. And be it further enacted by the authority afore- 
said, that all the Powers and authorities granted by an Ordinance, 
passed by the Governor and Legislative Council of the late Province 
of Quebec, on the twenty-ninth day of April, in the twenty-fourth 
year of his Majesty’s reign, intituled “An Ordinance for securing the 
“the liberty of the subject, and for preventing of imprisonments out of 
“this Province,” to the courts of King’s Bench of the said late prov- 
ince of Quebec, or to the Chief Justice thereof, or to the Commis- 
sioners for executing the office of Chief Justice, or to any Judge 
or Judges of the said Court of King’s Bench, regarding the writ of 
Habeas Corpus, shall be vested in each of the conrts of King’s 
Bench, to be constituted in virtue of this Act for the ‘listricts of 
Quehee and Montreal, and in all and singular the Justices thereof, 
who shall be subject to the penalty provided by the said Ordinance 
against anv of the Judges of the court of King’s Bench, provided 
always and be it further enacted, that when any writ of Habeas 
Corpus shall be returnable in vacation time, such writ shall be made 
returnable at Quebec, before the Chief Justice of this Province or 
at “taviveal hefare the Chief Justice of the Court of King’s Bench 








*. “The duties directed and powers granted by this section appear to 
be very requisite. Altho’ recoonizances for appearance, &c.. have heen for- 
feited witho t number, during fifteen years of my experience I scarcely 
know an instance of the penalty being levied. And the administration 
of Justice has been greatly relaxed by such indulgence or necessity. 
Lately Mr. Smith, Chief Justice held that there was no Court of Exche- 
cuer nor power in the country. to recover the penalty of a recognizance 
forfeited for non-appearance &c® The Equity Trust reposed in the Courts 
cf Kin»’s Boneh by this clause to mitigate the forfeiture of the recog- 
nizance appears to be nevessary, nor is there to be apprehended any im- 
proper exe cise of ‘he power. but on the contrary, great benefit from 
su h confidene.”” (Observations of Mr. Monk, Canadian Archives, Q 69, © 
pt. 2. page 286.) 

2 Thi section reteins Article ITI. of the Ordinance for establishing 
Co: rts of Criminal Jurisdiction in the Province of Qnebec, 17 Geo. IIT, 
chap. 5, which is repealed by section XXXVIII. of the Act. 

3. T e Ordinance of the 24th Geo. ITI, chap. 8, known as the Haheas 
Corpus Ordinance, See Canadian Archives, Ordinances of the Province 
of Quebec, 1784. 
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at Montreal; and in case of the absence or indisposition of either 
of them respectively, two or more Puisne Justices of the said courts 
of King’s Bench respectively, shall be necessary to proceed, hear and 
determine on; any law or usage to the contrary notwithstanding; 
provided also and be it further enacted, by the authority aforesaid, 
that a writ of Habeas Corpus, according to the true intent and mean- 
ing of the aforesaid Ordinance, may be directed and run into the 
district of Three Rivers, from either of the courts of Kine's Bench, 
aforesaid, or from any of the Justices thereof, and shall be made 
returnable, at the option of the person applying for or demanding 
the same, either into the Terms of the court of King’s Bench to be 
held at the Town of Three Rivers, or in vacation time before either 
of the Chief Justices aforesaid, at Quebec or Montreal, to be pro- 
ceeded on as if such writs had been applied for or demanded by 
or on behalf of any person confined or imprisoned in either of the 
districts of Quebee or Montreal. 


XXXVIII. And be it further enacted by the authority afore- 
said, that the Acts or Ordinances passed by the Governor and Legis- 
lative Council of the late province of Quebec hereafter mentioned, 
to wit, An Ordinance, intituled, “An Ordinance for establishing 
“courts of civil judicature in the Province of Quebec,” passed the 
twenty-fifth day of February, in the seventeenth year of his Ma- 
jesty’s reign; also an Ordinance, intituled, “An Ordinance for estab- 
“lishing courts of criminal jurisdiction in the Province of Quebec,” 
passed the fourth day of March, also in the seventeenth year of his 
Majesty’s reign; also an Ordinance, intituled, “An Ordinance for 
“granting a limited civil power and jurisdiction to his Majesty’s 
“ Just ces of the Peace, in the remote parts of this Province,” passed 
the thirtieth day of April, in the twenty-fifth year of his Majesty’s 
reign; aiso an Act or Ordinance, intituled, “An Act or Ordinance 
“to alter the Ordinance herein after mentioned,” passed the thirtieth 
day of April, in the twenty-eighth year of his Majesty’s reign; also 
an Act or Ordinance, intituled, “An Act or Ordinance to form a 
“new district between the districts of Quebec and Montreal, and 
“for regulating the same districts,’ passed the twelfth day of April, 
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in the thirtieth year of his Majesty’s reign, be, and the said Acts 


or Ordinances and every part thereof are hereby repealed. 


XXXIX. And be it further enacted by the authority aforesaid, 
that such part of an Ordinance, passed by the Governor and Legis- 
lative Council of the late province of Quebec, on the thirtieth day 
of April, in the twenty-seventh year of his Majesty’s reign, intituled. 
“An ordinance to continue in force, for a limited time, an Ordin- 
“ance made in the twenty-fifth year of his Majesty’s reign, intituled, 
“An Ordinance to regulate the proceedings in the courts of civil 
“judicature, and to establish trials by juries in actions of a commer- 
“cial nature, and personal wrongs to be compensated in damages,” 
with such additional regulations as are expedient and necessary: 
and which parts are, to wit, the clause which fixes the Terms of 





Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, 
Ibid, pvge 471. 

. 25 Geo. ITI, Chap. 5. 

. 30 Geo. ITI, Chap. 5. 

. 27 Geo. III, Chap. 4. 
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the court of Common-Pleas, the clause concerning appeals to be 
lodged by executors, administrators, tutors or curators, and the part 
which concerns the dispensation of justice in small matters, and 
which gives power to the Governor or to the Commander in Chief, 
for the time being, with the advice and consent of the Council, to 
erect new districts by letters patent in the distant parts of this 
Province, be, and the said parts or clauses of the said Ordinance 
are hereby repealed; and all power and authority vested in any court, 
or the Judge or Judges of any court constituted in virtue of the 
said Ordinance, shall from and after the passing of this Act cease 
and determine. 


XL. And be it further enacted by the authority aforesaid, that 
so much of an Act or Ordinance passed by the Governor and Legis- 
lative Council of the late Province of Quebec, on the thirtieth day 
of April, in the twenty-eighth year of His Majesty’s reign, intituled, 
“An Act or Ordinance for regulating the fisheries in the rwer of 
“ Saint Lawrence, in the Bays of Gaspé and Chaleurs, on the island 
“of Bonaventure and the opposite shore of Percé,’” as gives power 
to two Justices of the Peace to hear and determine any difference 
or controversy which might arise betwixt the masters of fishing-ships, 
shallops, boats or other vessels, for and concerning the right and 
property of fishing rooms, stages, flakes, or any other conveniency or 
building for carrying on their fishery, or for curing their fish, be- 
tween Cap Cat and the rapids of Ristigouche in the bay of Chaleurs 
aforesaid, at Percé and on the island of Bonaventure, be and such 
part of the said Act or Ordinance is hereby repealed. 


XLI. And be it further enacted by the authority aforesaid, 
that so much of an Act passed by the Governor and Legislative 
Council of the late province of Quebec, on the eleventh day of April, 
in the thirty-first year of his Majesty’s reign, intituled, “An Act 
“to continue and amend the Acts or Ordinances therein mentioned, 
“respecting the practice of the law in civil causes,’ as concerns the 
regulations hitherto established respecting the conduct of the busi- 
ness of the courts of request, and gives power and authority to the 
Governor or Commander in Chief, with the advice of the Council 
to make, from time to time, such alterations therein as he shall 
think necessary, by letters patent under the great seal, be, and such 
part of the said Act or Ordinance is hereby repealed. 


XLII. And be it further enacted, by the authority aforesaid, 
that so much of an Act passed by the Legislature of this Province, 
in the thirty-third year of his Majesty’s reign, intituled, “An Act 
“to prevent the inconveniences that may arise by the discontinuance 
“of certain temporary Ordinances,’ passed by the Lieutenant-Gov- 
ernor and Executive Council, as continues a temporary Ordinance, 
intituled, “An Ordinance relating to causes in appeal to the court 
“of the Governor and Executive Council,’ passed the twenty-fourth 
day of February, in the thirty-second year of his Majesty’s reign, 
be, and such part of the said Act as continues the said Ordinance 
in force, is hereby repealed. 





1. 28 Geo. ITI, Chap. 6. 
2. 31 Geo. III, Chap. 2. 
8. See page 68. ' 
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XLITI. Provided always, and it is declared and enacted by the Reservation of 
he rights and 
prerogatives of 


authority aforesaid, that nothing herein contained shall be construed ¢ 
in any manner to derogate from the rights of the Crown, to erect, t 
constitute and appoint courts of civil or criminal jurisdiction within 
this Province, and to appoint, from time to time, the J udges and 
Officers thereof, as his Majesty, his Heirs or Successors shall think 
necessary or proper for the circumstances of this Province, or to 
Semuate from any other right or prerogative of the Crown whatso- 
ever. 


XLIV. And be it further enacted by the authority aforesaid, Prolongation of 
that every writ or process, which is or shall be returnable into any the returns of 
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of the present courts of Common-Pleas, at any day posterior to the casos. 


passing of this Act, shall be returned into that court, into which 
the records, registers and proceedings of the court from whence 
such writ or process may have issued, are by this Act directed to be 
transmitted; and every such writ or process shall be held and con- 
sidered to be returnable on the first day of the Term, as by this Act 
established, next following the day on which such writ or process is 
or shall be returnable into any of the courts of Common-Pleas. 





1. Regarding this Section, Mr. Monk wbserves “A clause hastily 
added to the Bill, by a warm advocate for the Crown, without knowing 
there to be a necessity, or its extent or meaning. It may produce a bene- 
fit. It cannot injure.” (Canadian Archives, Q 69, pt. 2, page 287.) 
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AN ACT ESTABLISHING A COURT OF KING’S BENCH IN 
UPPER CANADA. 


THIRTY-FOUR GEORGE THE THIRD. 
CHAPTER IT.* 


AN ACT TO ESTABLISH A SUPERIOR COURT OF CIVIL AND CRIMINAL JURISDIC- 
TION, AND TO REGULATE THE COURT OF APPEAL. 


[9th July, 1794.] 


For the general and regular administration of justice throughout 
this Province; Be it enacted by the King’s most excellent Majesty, 
by and with the advice and consent of the legislative council and 
assembly of the Province of Upper-Canada, constituted and assem- 





1. From The Statutes of His Majesty’s Province of Upper Canada, 
edition of 1802. 

2. Betveen the years 1791 and 1794 the Province of Upper Canada 
was not without a system of courts. That portion of Quebec which be- 
came Upper Canada had been divided in 1788 into four judicial districts 
which had subsequently been changed in name. The District of Lunen- 
burg became the Hastern District; Mecklenburg, the Midland District; 
Nassau, the Home District, and Hesse the Western District. Courts of 
Common Pleas and of Quarter Sessions had been established within each 
of these districts, while the Constitutional Act constituted the Governor 
and Executive Council a Court of Appeal for the Provinve. (See Constitu- 
tional Documents, 1759-1791, Shortt and Doughty, pages 651 and 102.) 

In 1792, a Provincia’ "Statute created a Court of Requests in which 
two or more justices of the peace determined causes for the recovery of 
debts not exceeding the sum of forty shillings. In the following year the 
Governor, Lieutenant Governor or person administering the government, 
together with such persons as he should associate with him, were con- 
stituted a Couit of Probite for the Province and the Governor or his 
representative was authorized to form within each of the districts of the 
Province a Surr gete Corrt for the purpose of granting probate of wills 
and letters of administration. 

Regarding the Courts of Common Pleas, Lieut.-Governor Simene, writ- 
ing to Mr. D ndas, August 2, 1794, observed that, “Jt was with difficulty 
that persons could be obtained to accept the office of Judge. In the 
Eastern District the Duty was discharged by Country Gentlemen. In the 
Western as characters of this Description were not to be obtained the 
appointment was offered to some respectable Merchants, but they excused 
themselves from the consciencious plea, that it was impossible any cause 
could come before them in which they should not be mediately or imme- 
diately interested. In the Home & Midland districts recourse was had 
from necessity among others to Gentlemen concerned in Commerce both 
as Principals & Agents who might with greater propriety have availed 
themselves of a similar excuse, but in a still more extensive line, not be- 
ing actuated by the like scruples, accepted the office & till the first meet- 
ing of the Legislature decided every cause without even the Intervention 
of a Jury.” (The Canadian Archives, Q 280, pt. 1, page 250.) 

In 1792, plans were considered for the reform of the judicial systems 
of the various North American colonies, (see page 110). The existing 
establishment for Upper Canada is given as 


Chie J WStice sresc cxocicieislarelnietee'tin al svelalelinrsisislnovereteiemeleteaviats £1,000 
Two Judges of Common Pleas, each £500............ 1,000 
Attorney Gemera lel 'i0)s:s-c:01+ <jaie,ciejeucystors; sexepererenelapejelelererere entrats 300 


£2,300 
Solicitor General not necessary, none appointed. 

Mr. Dundas observes that “ This establishment seems to require no 
other alteration, it being the intention of Chief Justice Osgoode to preside 
in the Court of Common Pleas. And Lieut. Governor Simcoe may be in- 
structed to propose a Bill for making the said Court Co-extensive as to 
its Jurisdiction ve the Courts at Quebec and Montreal.” (The Canadian 
Archives, Q 57, pt. 2, page 360.) 
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bled by virtue of and under the authority of an Act passed in the 
parliament of Great Britain, intituled, “An Act to repeal certain 
parts of an Act passed in the fourteenth year of his Majesty’s reign, 
intituled, “An Act for making more effectual provision for the gov- 
ernment of the Province of Quebec, in North America, and to make 
further provision for the government of the said Province,” and by 
the authority of the same, That there be constituted and established, 
and there is hereby constituted and established a court of law, to 
be called and known by the name and style of his Majesty’s Court 
of King’s Bench, for the Province of Upper-Canada, which shall be 
a court of record of original jurisdiction, and shall possess all such 
powers and authorities as by the law of Wngland are incident to a 
superior court of civil and criminal jurisdiction, and may and 
shall hold plea in all, and all manner of actions, causes or suits, as 
well criminal as civil, real, personal and mixed, arising, happening 
or being within the said Province, and may and shall proceed in 
such actions, causes or suits by such process and course, as shall tend 
with justice and dispatch, to determine the same, and may, and shall 
hear and determine all issues of law, and shall also hear, and by 
and with an inquest of good and lawful men,’ determine all issues 
of fact that may be joined in any such action cause or suit, as afore- 
said, and judgment thereon give, and execution thereof award, in 
as full and ample a manner as can or may be done in his Majesty’s 
courts of king’s bench, common bench, or in matters which regard 
the king’s revenue by the court of exchequer in England. And 
that. his Majesty’s chief justice of this Province, together with two 
puisne justices, shall preside in the said court, which court shall be 
holden in a place certain, that is, in the city, town, or place where 
the governor or lieutenant governor shall usually reside; and until 
such place be fixed, the said court shall be holden av the sast place 
of meeting of the legislative council and assembly.* 

II. And in order that certain stated times be fixed for the sitting 
of the court, be it enacted by the authority aforesaid, That four 
periods of session or terms be appointed in each year, successively, 
to be known by the names of Hilary, Easter, Trinity, and Michael- 
mas term. That the Hilary do commence on the third Monday in 
January, and end on the Saturday of the ensuing week. That 
Faster term do commence on Monday next after the sixteenth day 
of April, and end on the Saturday of the ensuing week, That the 
Trinity term do commence on the third Monday in July, and end on 


1. An Act passed in this same year (Chap. I) authorized the Court 
of King’s Bench on motion to order a special jury to be struck for the 
trial of any issue. This Act was repealed by the Statute 48 Geo. III, chap. 
XIII, which empowered His Majesty to obtain a special jury in any cause 
without any motion in court. as 
2. It will be observed that the jurisdiction of the Court of ese 
Bench of Upper Canada was confined to that of the common law er s 
of England. No opportunity was permitted to apply the equitable ee 
trines then being administered by the Lord Chancellor and the Master of 
the Rolls in England. This limitation was early felt to be a hardship ae 
as early as 1802 a demand was made for the establishment of a court 0 
equity. (See page 294). - Sear ee 
3. In 1795, special provision was made for the holding o e Sessi 
of the Court of King’s Bench in the town of Newark for the ae years Beas 
ensuing. At the end of this period the original Act of 1794 came 
force and with the change in the seat of government 
moved to York. 
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the Saturday of the ensuing week: and that the Michaelmas term do 
commence on the first Monday in October,’ and end on the Saturday 
next ensuing: and that the first and last days of every term, and 
every alternate day from the first, not including Sunday, be return 
days. 

TIl. Provided always, and be it hereby further Hnacted, That 
when the court shall have good reason to believe, there will not be 
sufficient business to require their daily attendance throughout the 
term, they may be at liberty to adjourn the court on any return day, 
to the next immediate return day. 

IV. And be it further Enacted by the Authority aforesaid, That 
all writs to be sued out of the said court, shall issue in the King’s 
name, and be tested by the Chief Justice, or in his absence, by the 
senior Judge of the court, and be returnable on some return day 
in term time, and that not less than fifteen days inclusive, shall 
always intervene between the teste and return of the first process 
that shall be directed to the Sheriff of the Home district, or the dis- 
trict in which the court shall be holden, and that not less than forty 
days inclusive, shall always intervene between the teste and return 
of the first process into every other district.? 

V. And be it further Enacted by the Authority aforesaid, That 
the original and first process of the said court, shall be by writ of 
capias ad respondendum’; and in order that the defendant or de 
fendants may be immediately apprized of the cause of complaint 
against him or them, the said writ shall state the form of action, 
and refer to the declaration which shall always be annexed to, and 
served with the writ; and for that purpose it is hereby further en- 
acted, That no process shall issue at the suit of any plaintiff, where 
the defendant is not to be holden to special bail, until the declaration 
on which it may be founded shall be filed in the office. 

VI. And be it further Enacted by the Authority aforesaid, That 
no person shall be arrested or holden to special bail, upon any pro- 
cess issuing out of the said court in a civil suit, unless an affidavit 
be first made by the plaintiff, that the defendant is justly and truly 
indebted to him, in a sum certain, which together with the account 
for which it became due, shall be specified, and also that the de- 
ponent verily believes the defendant is about to leave the Province, 
with an intent to defraud his creditors,* which affidavit may be made 
before any Judge or Commissioner of the Court, authorized to take 
affidavits as hereinafter is provided, or else before the officer who 
shall issue such process, or his deputy, which oath the said officer 
or his deputy are hereby authorized to administer; and for such 





1. The times at which the various terms commenced was altered by 
87 Geo. ITI, c. IV, s. 3. 

2. Several important changes in procedure were made in 1797 and 
again in 1801. The Act 37 Geo. III, c. IV, limited the time for the return 
of the first process to fifteen days in all the districts of the Province, while 
the Act 41 Geo. III, c. IX. made it possible to issue writs and transact all 
proceedings before final judgment in the office of the clerk of the Crown 
and Pleas within each district. 

3. In cases in which special bail was not required the original pro- 
cess was changed in 1797 to a writ of summons. 

4, Experience proved that the provision here contained did not pre- 
vent debtors from absconding and it was accordingly amended in 1798, so 
as to make it sufficient that the affidavit, besides stating the cause of 
action, should also state “that the deponent is apprehensive that the de- 
fendaes wi leave the Province without paying his debts.” (37 Geo. ITI, 
eC. Sse. 
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affidavit one shilling shall be paid and no more; and the sum or 
sums specified in such affidavit, shall be indorsed on the back of the 
writ, or process, for which sum or sums the sheriff or other officer 
to whom such writ or process shall be directed shall take bail, and 
for no more. 

VII. And whereas by reason of the present want of a certain and 
ready communication throughout the Province, it may be practica- 
ble for fraudulent persons to escape from their creditors, before 
process can be obtained from the said court to prevent them, be it 
therefore enacted by the authority aforesaid, That it shall and may 
be lawful for any plaintiff having made such affidavit as aforesaid, 
to sue out from the clerk of the peace, in each and every district, a 
writ of capias ad respondendum, with which the said clerk shall, 
from time to time be supplied, signed by the proper officer of the 
court, on which shall be indorsed the amount of the sum sworn to, 
and to which the said affidavit shall be annexed; whereupon it shall 
and may be lawful for the sheriff to arrest the said defendant and 
hold him to special bail, to the amount of the sum endorsed. 

VIII. And be tt further Enacted by the Authority aforesaid, 
That in all civil suits where the defendant shall not be holden to 
bail, by reason of such affidavit as aforesaid, the ordinary course of 
proceeding shall be by serving or causing the defendant or defend- 
ants personally to be served with a copy of the process and declar- 
ation, by some literate person; and if such defendant or defendants 
shall not appear at the return of the process, or within eight days 
after such return, in such case it shall and may be lawful for the 
plaintiff or plaintiffs, upon affidavit being made and filed of the 
personal service of such process and declaration, which affidavit 
shall he filed gratis, to enter a common appearance for the defendant 
or defendants, and to proceed thereon, as if such defendant or 
defendants had entered his, her or their appearance. 

IX. And be it further Enacted by the Authority aforesaid, That 
upon every copy of such process, to be served upon any defendant, 
shall be written a notice in the English tongue, to such defendant 
of the intent and meaning of such service to the effect following: 


“ A. B. You are served with this process, to the intent that 
“you may, either in person or by your attorney, appear in his 
“ Majesty’s court of King’s Bench, at the return thereot, being 
“the day of in order to your defence 
“in this action.” 


And when any party, defendant, is a Canadian subject by treaty, 
or the son or daughter of such Canadian subject, the like notice 
shall be written in the French language. 


“ A. B. Il vous est enjoint et ordonné de comparditre person- 
“nellement ou par procureur a la cour du bane du roy a l’expira- 
“tion de ce writ qui fera le jour 
“pour répondre a cette action.” 


X. And be it further Enacted by the Authority aforesaid, That 
it shall and may be lawful for each and every defendant personally 
to attend and enter his, her or their appearance at the office. on or 
before the day at which the process or writ shall be returnable, or to 
authorize any person to enter an appearance for him, her or them: 
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and that in all actions or suits where the defendant or defendants 
have entered, or caused such appearance to be entered, the plaintiff 
or his attorney shall, by a demand in writing, call for a plea; and in 
all actions or suits where the defendant or defendants live within 
the Home district, or the district in which the court shal] be holden, 
four days shall be allowed after such demand, as the ordinary time 
within which they shall be required to file their plea to the action; 
and in all actions or suits where the defendant or defendants reside 
without the limits of the Home district or distriet in which the court 
shall be holden, eight days shall be allowed after such demand, as the 
ordinary time within which they shall be required to file their plea, 
and if after the expiration of such times respectively, no plea be 
filed, it shall and may be lawful for the plaintiff or plaintiffs or his 
attorney to sign judgment in the cause. 

XI. And be tt further Enacted by the Authority aforesaid, That 
in all actions or suits, where the defendant or defendants, having 
been served with a copy of vrocess, with such written notice as afore- 
said, shall neglect to enter their appearance at the return of the 
writ, it shall and may be lawful for the plaintiff or plaintiffs, having 
entered such appearance for the said defendant or defendants, as 
aforesaid, at the expiration of eight days after having entered such 
appearance, to sign judgment in the cause, without any demand of 
a plea.? 

XII. And be it further Enacted by the Authority aforesaid, 
That the first and last days of all periods of time limited by this 
act, or hereafter to be limited by any rules or orders of court, for 
the regulation of practice, be inclusive. 


XIII. And be it further Enacted by the Authority aforesaid, 


That the form of proceeding in the said court shall be by a course 


of pleading, to issue in the most compendious manner; and that in 
all actions founded on a common undertaking, the following form 
of declaration may be adopted—A. B. complains of C. D. late of 
For that whereas the said C. D. on the 
day of at \ was indebted 
to the said A. B. in the sum of (the considera- 
tion advanced) and being so indebted, he the said C.D. then and 
there undertook and faithfully promised the said A.B. to pay him 
the said sum, when he the said O.D. should be requested, and 
though since requested, doth now refuse so to do, to the said A.B. 
his damage of £ who therefore brings his suit. 
XIV. And be i further Enacted by the Authority aforesaid, 
That each and every of the statutes of jeofails, and each and every of 
the statutes of limitations, and each and every of the statutes for the 
amendment of the law, excepting those of mere local expediency, 
which from time to time have been provided and enacted, respect- 
ing the law of Hngland, be adopted and declared to be valid and 
effectual for the same purposes in this Province.” 
XV. And in order to discourage vexatious suits, and to prevent 
additional charges upon any defendant or defendants, who may 





1. The procedure in such instances was further defined by 87 Geo. 
(IT, c. IV, s. 5. 

2. The extent to which the provisions of the statutes here mentioned 
abe ape earls in the Province of Ontario is set forth in the R.S.O. (1897 
£, wex2: 
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be willing to pay the sum which he or they admit to be justly 
due, Be it enacted, that in all cases where the sum demanded by 
any plaintiff or plaintiffs is a sum certain, or is capable of being 
ascertained by computation of numbers, it shall and may be lawful 
for any defendant or defendants, to move that he or they may be at 
liberty to pay into court such sum as he or they shall propose to pay 
in full discharge of the said demand; whereupon the court may 
order a rule to be drawn up to such effect, or in time of vacation, 
such order may be made by a judge of the court, and in ease the 
plaintiff shall be willing to accept, and shall accept the same, to- 
gether with all costs accruing to that time, to be taxed by the proper 
officer, the same shall be in full satisfaction of such his demand, and 
all further proceedings in the said action shall cease; and to the end 
that every plaintiff or his attorney may know of such proceeding, 
the defendant or defendants shall, and are hereby required to serve a 
copy of the rule authorizing such payment to be made, upon the 
plaintiff or his attorney, at the time of filing his plea of the general 
issue, to such plaintiff’s declaration. 


XVI. Provided always, That upon payment of money into court, 
it shall and may be lawful for the officer receiving the same, to de- 
mand, and take a sum not exceeding twenty shillings, for every 
hundred pounds so paid into court, and at, and after the same rate 
and proportion, for every sum of money so paid, and also to demand 
and take the sum of one shilling for every receipt by him given on 
account of money so paid in as aforesaid. 


XVII. And for the more convenient administration of justice 
throughout the Province, Be it enacted, that it shall and may be 
lawful for the governor, lieutenant governor, or person administer- 
ing the government of this Province, to issue yearly and every year, 
in the vacation between the Trinity and Michaelmas terms, such 
commissions of assize and nisi prius, into the several districts, as 
may be necessary for the purpose of trying all issues joined in the 
said court, in any suit or action arising in the said districts respec- 
tively; and that when a suitable communication by land shall be 
opened from the city, town or place, which shall be the seat of gov- 
ernment, into the respective districts, and the circumstances of the 
Province may require it, it shall and may be lawful for the governor, 
lieutenant governor, or person administering the government, like- 
wise to issue yearly and every year in the vacation, between the 
Hilary and Easter terms, such commissions of assize and nisi prius 
into each of the several districts, as may be necessary for the 
trial of all issues joined in manner aforesaid; and to that end, it 
shall and may be lawful for any person or persons upon reasonable 
notice given to the adverse party, or their attorney, to take and sue 
forth such writs and records of nisi prius, as may be necessary for 
the trial of all issues joined in the said court as may be triable in 
the respective districts of this Province, and thereupon sue out 
their jury process in such manner and form, and with such awards, 
as is practised in the courts of nisi prius in England. 


XVIII. Provided always, That nothing herein contained shall 
prevent or be construed to prevent the governor, lieutenant gover- 
nor, or person administering the government of this Province, from 
issuing a special commission or commissions for the trial of one or 
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more offender or offenders upon extraordinary occasions, when he 
shall deem it requisite or expedient that such commission should 
issue. 

XIX. And be it further Enacted by the Authority aforesaid, 
That upon all issues joined in the said court in any suit or action 
which shall arise or be triable within the Home district, or in the 
district where the court shall be holden, the ch'ef justice, or in his 
absence, any other judge of the said court, shall, as justice of nisi 
prius for the said district, at their discretion, either in term time, 
or within ten days next after the end of every Easter and Trinity 
term, respectively, try all manner of issues joined in the said court, 
which ought to be tried by an inquest of the said district, and that 
commissions and writs of nisi prius shall be for that purpose from 
time to time awarded; and it shall and may be lawful for any person 
or persons, upon reasonable notice as herein after set forth, given 
to the adverse party or their attorney, to take and sue forth such 
writs and records of nisi prius as may be necessary, for the trial of 
such issues as aforesaid. 

XX. And be it further Enacted by the. Authority aforesaid, That 
the sheriffs of the several districts shall, and they are hereby required 
to make return of all writs of nisi prius which shall be delivered to 
them, or their sufficient deputy, before the said chief justice, and 
every other judge wno shall be assigned to execute such commissions 
of assize and nisi prius, and shall give their attendance upon the 
said chief justice, and each other justice, as well for the returning 
of such tales de circumstantibus as shall be prayed for the trial of 
such issues, as for the maintenance of good order in the king’s 
court, and for the doing and executing of all other things to the 
office of sheriff in such ease belonging and appertaining. 

XXI. And be i further Enacted by the Authority aforesaid, 
That no indictment, information or cause whatsoever, shall be tried 
at nisi prius, before any judge or justice of assize or nisi prius, or 
at the sittings for the Home district, or district where the said 
court shall be holden, unless notice of trial, in writing, has been 
given at least eight days before such intended trial; and in case 
any party or parties shall have given such notice of trial as afore- 
said,.and shall not afterwards duly countermand the same, in writ- 
ing, at least four days before such intended trial, every such party 
shall, upon neglect of bringing such issue to trial, be obliged to pay 
unto the party or parties to whom such notice of trial shall have 
been given, as aforesaid, the like costs and charges as if such trial 
had not.been countermanded. 

XXII. And be tt further Enacted by the Authority aforesaid, 
That no indictment, information or cause whatsoever, shall Le tried 
at nisi prius before any judge or justice of assize or nisi prius, in 
any district, other than the Home district, or district where the 
court shall be holden, unless notice of trial has been given, at least 
twenty days before such intended trial; and in case any party or 
parties shall have given such notice of trial as aforesaid, and shall 
not afterwards duly countermand the same, in writing, at least four- 
teen days before such intended trial, every such party shall, upon 
neglect of bringing such issue to trial, be obliged to pay unto the 
party or parties to whom such notice of trial shall have been given 
as aforesaid, the like costs and charges as if .such trial had not been 
countermanded. 
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XXIII. And whereas it may in many cases be desirable for the 


furtherance of justice to obtain the depositions of witnesses in civil th 


suits, which cannot be had by the ordinary process of subpena, Be 
it enacted by the authority aforesaid, That where the cause of ac- 
tion arises without the jurisdiction of the court, it shall and may 
be lawful on special application for that purpose made, to issue a 
sommission under the seal of the court, to take the examination of 
witnesses residing without the limits of the Province, due notice 
being given to the adverse party, to the end that he, she or they, 
may cause such witnesses to be cross-examined, and also that when 
the testimony of any aged or infirm person, or of any person about 
to depart the Province may be required, it shall and may be lawful 
for the said court to issue a commission, in like manner. for the ex- 
amination of such aged or infirm person, or of any person about to 
depart the Province, due notice being given to the adverse party 
for the purposes aforesaid. 


XXIV. Provided always, and be it further Enacted, That the 
examination of such aged or infirm person so taken, shall not be 
admitted or read at the trial of any issue, in case he or she be living 
at the time of the trial, and that the examination of such person 
about to depart the Province, so taken, shall not be admitted or 
read at the trial of any issue, in case he or she shall be in the 
Province at the time of such trial. 


XXV. And be it further Enacted by the authority aforesaid, That 
the allowance of costs to either party, plaintiff or defendant, in 
all civil suits and penal actions, be regulated by the statutes and 
usages which direct the payment of costs, by the laws of England. 


XXVI. And be it further Enacted, That the Chief Justice and 
other the Justices of the said court of King’s Bench, for the time 
being, or any two of them, whereof the Chief Justice for the time 
being to be one, shall, and may by one or more commission or com- 
missions, under the seal of the said court, from time to time, as 
need shall require, empower what, and as many persons as they shall 
think fit and necessary, in all the several districts within this Pro- 
vince, to take and receive all and every such affidavit and affidavits 
as any person or persons shall be willing and desirous to make before 
any of the persons so empowered, in or concerning any cause, matter 
or thing depending, or hereafter to be depending, or in any wise 
concerning any of the proceedings to be in the said respective courts, 
and that it shall and may be lawful for any judge of assize, in his 
circuit, to take and receive any affidavit or affidavits as any person 
or versons shall be willing and desirous to make before him, in or 
concerning any cause, matter or thing depending or hereafter to be 
depending, or in any wise concerning any proceedings to be had in 
the said court of King’s Bench, which said affidavits, taken as afore- 
said, shall be filed in the office of the said court, and there be read 
and made use of in the said court, to all intents and purposes as 
other affidavits, taken in the said courts ought to be, and that all 
and every affidavit and affidavits, taken as aforesaid, shall be of the 
same force as affidavits taken in the said court shal] and may be; 
and all and every person or persons forswearing him, her, or them- 
selves, in such affidavit or affidavits, shall incur and be liable unto 
the same pains and penalties as if such affidavit or affidavits had 
been made and taken in open court. 
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Provided always, That for the taking of every such affidavit, the 
person or persons so empowered and taking the same, shall, for so 
doing, receive only the sum or fee of twelve pence and no more. 


XXVII. And be it further Enacted by the Authority aforesaid, 
That the chief justice for the time being, and other the justices of 
the said court of king’s bench, or any two of them, whereof the 
said chief justice shall be one, shall, or may by one or more com- 
mission or commissions, under the seal of the said court, from time 
to time, as need shall require, empower such and so many persons 
as they shall think fit and necessary, in all and every the several dis- 
tricts of this Province, to take and receive all and every recogniz- 
ance or recognizances of bail or bails, as any person or persons shall 
be willing or desirous to acknowledge, or make before any of the 
persons so empowered, in any action or suit depending, or hereafter 
to be depending in the said court, in such manner and form, and 
by such recognizance or bail as the justices of the said court may 
hereafter take, or may think fit; which said recognizance or recog- 
nizances of bail, or bail-piece, so taken as aforesaid, shall be trans- 
mitted to any one of the justices of the said court, who upon affidavit 
made of the due taking of the recognizance of such bail, or bail- 
piece, by some credible person, present at the taking thereof, such 
justice shall receive the same; which recognizance of bail, or bail- 
piece, so taken and transmitted, shall be of the like effect as if the 
same were taken de bene esse, before any of the said justices; for 
the taking of which recognizance or recognizances of bail, or bail- 
piece, the person or persons so empowered, shall receive only the 
sum or fee of two shillings, and no more. 


XXVIII. And be tt further Hnacted, That the justices, respec- 
tively, shall make such rules and orders for the justifying of such 
bails, and making of the same absolute, as to them shall seem meet, 
so as the cognizor or cognizors of such bail or bails be not compelled 
to appear in person in the said court, to justify him or themselves; 
but the same may, and is hereby directed to be determined by affi- 
davit or affidavits, duly taken before the said commissioners, who 
are hereby empowered and required to take the same, and also to 
be examined by the justices upon oath, touching the value of their 
respective estates. 


XXIX. And be it further Enacted, That any judge of assize, in 
his circuit, shall and may take and receive all and every such recog- 
nizance or recognizances of bail or bails, as any person shall be 
willing and desirous to make and acknowledge before him, which 
being transmitted in like manner as aforesaid, shall, without oath 
be received in manner as aforesaid. 


XXX. And be wt further Hnacted, That the several Acts and 
Ordinances of the governor and council, of the late Province of 
Quebec, whereby the several courts of common pleas in this Pro- 
vince were constituted, and from time to time continued, be, and 
each and every of them are hereby repealed.’ 


XXXI. And be it further Enacted, That all proceedings upon 
actions, instituted and pending in any of the late courts of common 











1. See page 146, note 2, and also sections XXXVIII. to XLII. of the 
Judicature Act of Lower Canada, page 143. 
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pleas in this Province, shall forthwith be transmitted into the said 
court of king’s bench, there to be continued to judgment and exe- 
cution, as if the same had been commenced in the said court, for 
which purpose it shall and may be lawful for the governor, lieuten- 
ant governor, or person administering the government of this Pro- 
vince, to issue a commission for the trial of all issues that may be 
joined in any of the said courts in their respective districts, and to 
direct that the records thereof be returned into the said court of 
king’s bench. 


XXXII. And be tt further Enacted, That all and singular the 


records of the several courts of common pleas for the Eastern dis-, 


trict, for the Midland district, for the Home district, and for the 
Western district of this Province, respectively, shall be transmitted 
to, and deposited in the said court of king’s bench, and make a 
part of the records of the said court, for all such purposes as to law 
and justice may appertain. 


XXXII. And be it further Enacted, That the governor, lieuten- 
ant governor, or person administering the government of this Pro- 
vince, or the chief justice of the Province, together with any two or 
more members of the executive council of the Province, shall com- 
pose a court of appeal, for hearing and determining all appeals 
from such judgments or sentences as may lawfully be brought before 

them." 


XXXIY. Provided always, and be it further Enacted, That when 
any person having given the judgment or sentence appealed from, 
shall be a member of the court of appeal, it shall and may be law- 
ful for him to assign to the said court his reasons for delivering 
‘such judgment, in case he shall be so disposed, but he shall not be 
at liberty to give his vote in the decision of the question, before the 


court. 1 


XXXYV. And be it further Enacted, That an appeal shall lie to 
the court of the governor and executive council, from all judgments 
given in the said court of king’s bench, in all cases where the 
matter in controversy shall exceed the sum of one hundred pounds, 
or shall relate to the taking of any annual or other rent, customary 
or other duty, fee, or any other such like demand, of a general and 
public nature, affecting future rights, of what value or amount 
soever the same may be, upon proper security being given by the 
appellant that he will effectually prosecute his appeal and answer 
the condemnation, and also pay such costs and damages as shall be 
awarded in case the judgment or sentence appealed from shall be 
affirmed, and that upon the perfecting such security, execution shall 
be stayed in the original cause. 


XXXVI And be it further Enacted by the Authority aforesaid, 
That the judgment of the said court of appeal shall be final, in all 
eases where the matter in controversy shall not exceed the sum or 
value of five hundred pounds sterling, but in cases exceeding that 
amount, as well as in all cases, where the matter in question shall 


constitution of the Court of Appeal of Lower Canada, see 
ne constitution of the previously existing Court of Appeal is 
=to be found in Section KXXIV of the Constitutional Act. 
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relate to the taking of any annual or other rent, customary or other 
duty, or fee, or any other such like demand of a general and public 
nature, affecting future rights, of what value or amount soever the 
same may be, an appeal may lie to his Majesty, in his privy coun- 
cil, upon proper security being given by the appellant that he will 
effectually prosecute his appeal, and answer the condemnation, and 
also pay such costs and damages as shall be awarded by his Majesty, 
in his privy council, in case the judgment of the said court of gover- 
nor and executive council, or court of appeals shall be affirmed: and 
upon the perfecting of such security, execution of the said.judgment 
shall be stayed, until the final determination of such appeal to the 
King in council. 


Provided always, and be it further Enacted, That in time of 
actual war, and when there may be reason to suspect an invasion 
of the Province from the King’s enemies, it shall and may be law- 
ful for the governor, lieutenant governor, or person administering 
the government, by and with the advice and consent of the executive 
council, to issue his proclamation to remove the place of holding 
the said court, and to appoint and make known such other place, 
within the limits of the Province, as shall be deemed most safe and 
convenient for holding the same. 


XXXVII. And be it further Enacted by the Authority aforesaid, 
That it shall and may be lawful for the persons herein after men- 
tioned, to demand and take the following fees, and no more, for the 
services respectively set forth. 


XXXVIII. Provided always, That it shall and may be lawful 
for his Majesty’s attorney general to demand and receive his fees 


in the increased proportion of one third, to the following table, to 
wit :? 


~n 
Bs 


Taking instructions to prosecute or Cau with warrant of 
attorney,.. : some: ei Falsft i.e! sels stcruets’ mere mete riete 

For drawing declaration,.. 

Copy of the same,. aiotte Geeta eerer eters 
Entering common appearance “with ‘clerk,. Shae ce Seer ee 
Pleading general issue,.. .. Sees 

Special plea, een Hestionins or other pleading... ruses 

Copy of the same,. .s bra aces 

Drawing affidavit,.. .. a 

Notice of trial and all other “notices,.. Sie 

Every subpena.. .. . Sree erste late tras 

Every motion of course,. ee 

Every special motion,. 

Preparing brief of facts,.. 

Arguing demurer,.. .. 

Fee with brief in matters ‘under “£30- “10s. above.. 5 

Every necessary attendance at the office, or on adverse > party, 
_ Attending to strike special jury,. RPA RON OE 

Attendings taxation of costs,.. 


— 
Cwrebocwn 


SOT PD ore 


ee 
SMS SoascoasscoSoSoaSeS 


ey 


Fees to be taken by the Clerk of the King’s Bench in Civil Causes: 
Ss. 

For sealing, entering and filing Sr crEg writ or pps eckvers: ae 

For entering appearance,.. . ae 

Dr awing every order or rule of. court,. 


1. In 1804, this table ae fon was nbalished and the Court of King’s 
Bench was authorized to declare the fees to be taken for any process ‘be- 
fore the court. See 44 Geo. III, ce. III. This Act of 1804 was in turn 
repealed by the 50th of Geo. III, c. IX. 


poe po 
ooo oe 
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Filing every declaration, Wek, Bonus tt, or any pleading 
or. papéer.. 2. 

Attending and striking of ‘special jury, ‘With copies to each 
party... RIM RCS enee ada vas 

Every recognizance entered in court. . PCR Sti naa 

Drawing every postea and judgment... Bicpasvcuisicnaersiiicis mee, 

Writ of execution,.. .. 

Exemplification and copies ‘ot all records, for each sheet con- 
taining 72 words,.. .. .... Racaietate ne er mic les (evsiwiacomicrs 

Searching records for any one year. 

General search,.. .. .. .. 3 

Entering satisfaction on record,. 

Writ of execution, eee restitution,.. 


MARSHALL. 
Entry of VG: CEUEERSc SércG G0 06 50°06 
Drawn cheniir yas se eer ee ec tans 
Entry of verdict,. 
CRIER. 


Calling and swearing each jury,.. .. .. 2. 0. ce ee ce ee ae 
Calling Plaintiff on nonsuit,.. ... Seem a Aeate ateaea e 
Proclamation calling any party on Tecognizance,.. Petes octet E 


SHERIFF. 

oe ae Soc Naina Seas ee par Shee agree 
FAT DESC EER ema eae) cad souks taiotnc alae de see Ree bow en ae ee 
Bail Bond,. Se eT Oca cols coe iets Shiai 6 Meme 
Poundage on execution,.. eae eenoea reiiecmee’ archon 
When for a sum exceeding £100,.. ... Eee Catikne ee 
Service of writ of possession, or restitution,.. Pe eek 
Bringing up prisoner by habeas corpus, in civil cause. 
Travelling per-Mile,.. 22> .cees cece! Seat 
Executing writ of enaury, summoning jury, “and return of 

inquisition,.. termes Bint delete of laicun syn. oO elsieictsteasinin sie iatemie’s 


Attending view per Mice Hee CS Ae dea Sis et 


s, 


bo 


= 


™m 
po bobo” CORO Dee orden cr 


fa 


— ie y 
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AN ACT ESTABLISHING DISTRICT COURTS IN UPPER 
CANADA THIRTY-FOUR GEORGE THE 
THIRD CHAPTER III+ 


AN ACT To ESTABLISH A COURT FOR THE COGNIZANCE OF SMALL CAUSES 
IN EACH AND EVERY DISTRICT OF THIS PROVINCE. 


FOR the more convenient administration of justice in small 
aauses, in each district of this Province; Be it enacted by the 
King’s most excellent Majesty, by and with the advice and consent 
of the Legislative Council and Assembly of the Province of Upper 
Canada, constituted and assembled, by virtue of, and under the 
authority of an Act passed in the Parliament of Great Britain, 
intituled an Act to repeal certain parts of an Act passed in the 
fourteenth year of his Majesty’s reign, intituled, “An Act for 
“making more effectual provision for the government of the Pro- 
“vince of Quebec in North America, and to make further provision 
“for the government of the said Province,” and by the authority of 
the same, That there be constituted and established, and there is 
hereby constituted and established, in each and every district,’ a 
court which shall have cognizance in all actions of contract, for 
sums above forty shillings, not exceeding the sum of fifteen pounds,° 
to be known by the name and style of the District Court, of each 
respective district, and shall be holden by one or more judge or 
judges, to be appointed by commission, under the great seal of the 
Province. 


II. And for the regular despatch of business, Be it further 
Enacted, That there be appointed four periods of sitting, or terms 
for the said court, in each and every year, which terms shall sever- 
ally commence on the Monday in the week next but one preceding 
the week in which the Quarter Sessions are respectively holden, 
in each district, and shall end on the Saturday in the same week, 
which courts shall be severally holden in the respective town, town- 
ship or place wherein the court-house for the district is directed to 
be built,t excepting in the Western district, where the said court 
shall be holden in the town of Detroit.® 





1. From The Statutes of His Majesty’s Province of Upper Canada, 
edition of 1802. 

2. S2e page 146. note 2. ; 

8 By the Act 37 Geo. TII, chap. VI, the jurisdiction of the District 
Court was extended from fifteen pounds to forty pounds in actions for the 
recovery of debts where he amount was already ascertained. The court 
was given cognizance of questions of property in personal chattels where 
the claim did not exceed fifteen pounds and was also authorized to award 
damages to the same amount in cases of trespass where titles to lands or 
future Tights were not concerned. 

4. The Act 82 Geo. III, chap. 8, fixed the location of the various 
courthouses, For the Hastern district the courthouse was to be at New- 
Johnstown, in the Township of Edwardsburg, near the modern town of 
Prescott, for the Midland district at Kingston, and for the Home district 
at Newark. 

5. The town of Detroit was restored to the United States later in the 
year 1794. Consequently the part of Article II. relating to the Western 
district was repealed by the Act of 1796, chap. 4, by which provision was 
made for the transfer of British administration and judicial offices to the 
town of Sandwich. 


CONSTITUTIONAL DOCUMENTS 
SESSIONAL PAPER No. 29c 


III. And be tt further Enacted by the Authority aforesaid, That 
the course of proceeding in the said court shall be by summons, issu- 
ing in the King’s name, returnable on some day in the dan 
and bearing teste in the name of the first judge of the court, which 
may be in the following form: 


GHORGE the Third, by the grace of God of Great 

a Britain, France and Ireland, King, Defender of the 
i | Faith, and so forth, &c. 
Z To A. B. Greeting. 


We command you, that you do either in person or by your 
attorney appear at our District Court to be holden at 


on the day of to answer the 
complaint of C. D. in a plea of contract, whereby you have promised 
to pay him the sum of &. for (the consideration) and 
which you refuse to pay him as he says: witness E. F. judge of the 
said court, this day of in the 
year 


IV. And be wt further Hnacted, That the said process shall be 
served on the defendant or defendants by a literate person at least 
eight days before the return thereof, and in case the said defendant 
or defendants shall not appear in court either in person, or by 
- attorney, on the return of the process, it shall and may be lawful 
for the said plaintiff or his attorney, on the day next after such 
return day, upon affidavit made of the service of such process, to 
enter an appearance for such defendant or defendants, and on the 
day next aiter the entry of such appearance, in case the defendant 
shall not have appeared and discharged the costs of such entry 
either in person or by attorney. it shall and may be lawful for the 
plaintiff to sign judgment, and sue out a writ of inquiry of damages, 
directed to the sheriff of the district, to be executed on some given 
day, in the course of the week in which the quarter sessions are 
holden next ensuing, and returnable the first day of the following 
term. 


V. And be it further Enacted by the Autherity aforesaid, That 
it shall and may be lawful for the defendant or defendants, his or 
their attorney, to appear on the return day of the writ, and file his 
plea, on or before the third day after such appearance, which, in 
ease he means to defend the suit and to plead the general issue, 
may be in the following form; “The said C. D. appears in person 
“or by G. H. his attorney, and says he made no such promise; ” and 
in default of a plea, upon the third day after such appearance, it 
shall and may be lawful for the plaintiff to sign judgment. 


VI. Provided always, That where there are mutual debts 
between plaintiff and defendant, or if either sue or be sued, as execu- 
to. or administrator, when there are mutual debts between testator 
and intestate and the other party, one debt may be set against 
the other, and such matter may be given in evidence on the general 
issue, so as at the time of pleading the general issue, when any 
such debt is to be insisted on in evidence, notice be given of the 
particular sum or debt so intended to be insisted on, and on what 


account it became due. 
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T’crm of 
Summons. 


Service of 
such process. 


Appearance by 
plaintifi in 
default of 
defendant. 


writ of 
enquiry. 


Appearance 
and plea of 
defendant. 


Judgment 
in default of 
a plea. 


A sett off 
admissible, on 
due notice. 


159 


160 


On motion, 
duly supported, 
tthe court may 
grant further 
time to plead. 


Notice of trial 
& countermand 
thereof. 


Provisions in 
case of not 

bringing the 
issue to trial, 
after having 


given notice, and 


no countermand. 


Manner, time 
& place of 
summoning 
jurors to try 
the issues, and 
to execuite 
writs of 
inquiry. 


Fee for each 
juror. 


Final judgment 
and execution. 


Motion in 
arrest of judg- 
ment, or for a 
new trial. 


CANADIAN ARCHIVES 


| 4 GEORGE V., A. 1914 


VIL. And be it further Enacted by the Authority aforesaid, That 
in all cases where the defendant or defendants shall enter, or cause 
his or their appearance to be entered at the return of the writ, it 
shall and may be lawful for him or them, on motion made in court, 
to be supported by affidavit, to apply for further time to put in 
their plea, which motion the court shall be at liberty to grant, where 
sufficient cause shall be shewn, and also to impose such terms on the 
defendant as justice may require. 


VIII. And be it further Enacted, That four days notice of trial 
shall be given to the defendant or defendants of every issue to be 
joined in the said court, which notice may be lawfully counter- 
manded, provided such countermand be served on the defendant or 
his attorney two days before the expiration of the notice. 


IX. Provided always, and be it further Enacted, That when the 
plaintiff having given notice of trial, and not having counter- 
manded the same within the time aforesaid, shall neglect to enter 
the cause and bring forward the said issue for trial, he shall pay 
to the defendant or defendants all reasonable costs and charges by 
him incurred on account of such notice; and in case the said plain- 
tiff shall not give fresh notice of the trial of the said issue, on or 
before the third day of the term next ensuing, it shall and may be 
lawful for the defendant to move for, and the court to give the like 
judgment as in case of a non-suit. 


X. And to the end that the trial of all issues to be joined in the 
said court, as well as the execution of all writs of inquiry, to be sued 
out upon judgments obtained by default, as aforesaid, may be had at 
the most convenient time and place, it shall and may be lawful for 
the judge presiding in the said court, to issue his precept to the 
sheriff of the district, at least seven days before the week in which 
the sessions are holden, requiring him to summon, and the said 
sheriff shall, and is hereby required upon receipt of such precept, 
to summon not less than thirty-six, nor more than forty-eight jurors, 
living within the said district, to be and appear in the town or place 


_where the quarter sessions are usually holden, on the same day on 


which the said sessions do severally commence to be holden, from 
whom a jury shall be taken for the trial of each issue, in like 
manner as directed in all causes to be tried at nisi prius;+ and each 
person sworn for the trial of any issue joined, shall be intituled to 
receive six-pence and no more. 


XI. And be it Enacted, That in all cases when the verdict of 
the jurors shall be for the plaintiff, it shall and may be lawful for 
the plaintiff or his attorney to sign judgment on the third day of 
the term next after the giving of the said verdict, and to proceed 
to sue out execution immediately. 


XII. Provided always, That when the party defendant shall 
have any material or just cause to shew why judgment should bd 
arrested, or a new trial had, it shall and may be lawful for him, 
either in person or by attorney, on the first or second day of the 





. The procedure in the selection of jurors was determined by the 
Act a Geo. III, ec. I. 
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term, next ensuing the said verdict, to move the court, on grounds 
to be supported by affidavit, for a rule to shew cause to the effect 
abovementioned; and in case ‘the court shall see sufficient grounds 
for the granting of such rule, notice thereof shall be served on 
the party plaintiff or his attorney, and on hearing the parties, the 
said rule shall be made absolute or discharged in the course of the 
said term. 


XIII. And be it further Enacted by the Authority aforesaid, 
That it shall and may be lawful for the persons herein after named 
to demand and received the following fees and no more, for the 
service herein after set forth: 


ATTORNEY. 
San Ge 
Instructions to sue or dofend,. 5 0 
Weclaratvons sc). s, ccssnsat te 4 0 
Plea,. Myths toe! Cet ate. He 2G 
Entering appearance: by the > plaintiff. Peon ae ks 2 6 
Notice,.. .. sca ers if 
Motion of course,. O16 
Special motion,.. . Ee eee cre eset Mer oabicte a Ss priacsge sie 5a 0 
Brief and fee thereon,.. BA ec oe esters eat scetuce 10 0 
< SHERIFF. 
Bi Gs 
For every jury sworn,. 4 0 
Every execution,.. .. 5 0 
Poundage, 23 per cent. 
Milage, 4 pence per mile. 
CLERK. 
Sas 
For filing pps enen,-: : 2.0 
For filing each paper,. , 0 
Taking verdict... 2 6 
Entering postea and Gudgment,.. 2 6 
CRIER. 
feed. 
For SwWe@ring JUTY,.. «- «2 oo ve oe 22 ce oo 20 08 06 00 00 oe 10 
JUDGE. 
s. d. 
On every declaration filed,. : ? . 
Rule of court on all special motions,.. ae nate 


For signing judgment,. 
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PROCEEDINGS OF THE LEGISLATIVE ASSEMBLY, LOWER CANADA, 
ON THE QUESTION OF PRIVILEGE.* 


JOURNAL OF ASSEMBLY, WEDNESDAY, 27TH NOVEMBER, 1798. 


Mr. Speaker informed the House, that he had received a letter on Monday last, 
immediately after the adjournment of the House, from John Young* Esquire a Mem- 
ber thereof, which he now thought proper to communicate to the House for its con- 
sideration. 

The said letter was then read throughout in both languages by the Olerk at the 
table. 

Ordered, that the same be entered in the Journals. 


And the said letter is in the words following: 


Quebec, Monday morning, 25th November, 1798. 
Mr. Speaker, . 

At the opening of the present Legislature, you in the name of the House of 
Assembly claimed such privileges and liberties as are enjoyed by the Commons of 
Great Britain? and His Majesty by his Representative, having recognized the enjoy- 
ment of all just rights and lawful privileges, I think it necessary to inform you that 
on Saturday afternoon the Sheriff of the District of Quebec by one of his Officers 
whose name I know not, arrested my person upon a Writ of Capias ad responden- 
dum sued out of the Court of Common Pleas on the 23d instant by James Hunt of . 
Quebec, Ironmonger, upon a declaration signed by J. A. Panet* Advocate. 





1. From the Journal of the House of Assembly for Lower Canada, for the year 1793. 


2. Mr. John Young was a prominent merchant in the city of Quebec. - He was elected 
to the first Assembly of Lower Canada for the Lower Town of Quebec, and was returned to 
the three succeeding Parliaments. In 1794, he was appointed an honorary member of the 
- Executive Council and in 1808 was admitted as a regular member of the Council. He was 
selected by Sir Robert Milnes in 1799 as chairman of a commission for the regulation of 
pilots and was instrumental in securing the incorporation of the Trinity House of Quebee 
of which he became the first Master in 1805. From 1814 until 1817, Mr. Young was absent 
from the country. On his return he resumed his duties as a member of the Executive 
Council and served as chairman of the committee for auditing the public accounts of the 
Province. He died September 14, 1819. 


8. Immediately after his election as speaker of the House of Assembly had been 
approved by the Lieutenant Governor, Mr. Panet laid claim, on behalf of the Assembly, to 
“the freedom of speech, and generally all the like privileges and liberties as are enjoyed by 
the Commons of Great Britain our Mother Country.’ To this request the Lieutenant Governor 
replied “The House may depend on being allowed the full. exercise and enjoyment of all 
just Rights and Lawful Privileges.” (Journals of Assembly, Lower Canada, 1792, pages 20 
and 22). From the beginning the represeniative of the Crown was careful to guard against 
admitting the right of the House of Assembly to exercise the same privileges as were enjoyed 
by the House of Commons. The opinion of the Law Officers of the Crown on the privileges 
of a colonial legislature may be found at page 480. 

4. J. A. Panet, one of the leading advocates of Quebec, was elected to represent the 
Upper Town in the first Legislature, and on the assembling of Parliament was chosen Speaker 
of the House. In January, 1794, he was appointed a justice of the Court of Common. Pleas 
and though continuing as a member of the House of Assembly, resigned from the office of 
Speaker. When, under the new judicial system it was decided that Mr. Panet should be 
transferred to the court of King’s Bench for the district of Montreal he declined the appoint- 
ment and retired from the Bench. He was re-elected to the second Parliament and again 
chosen Speaker, a position which he filled until the close of the seventh Parliament in 1814. 
In 1812, he declined the offer of the office of Advocate General of the Province which had been 
tendered him by Sir George Prevost. In January, 1815, he was called to the Legislative 
Council. He died at Quebec in May of the same year. 
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As a private individual and a Merchant it is of no moment to me, who they are, 
that shall think proper in that way to bring an action at Law on any of my trans- 
actions, and as was my duty I submitted to the arrest and gave bail, but in my public 
character as a Member of the House of Assembly, it is also my duty to inform the 
House of this contempt and infraction of their privileges. 

The immediate departure of the ship in which I have taken my passage under 
leave from the House, prevents me from doing so in my place, as was my intention; 
and I have therefore to request of you to lay this information before the House, in 
whose hands according to the Constitution is lodged the vindication of their own 
rights, that the House may have a knowledge of the insult offered to them through me, 
and be enabled to take such measures as they shall see expedient to punish such a 
violation of their Constitutional privileges. 

I have the honor to be 
Sir, your most obedient and most humble Servt. 
JoHn Youne. 4 
J. A. Panet, Esquire, ; 
Speaker of the House of Rae 


Upon motion of Mr. Richardson, seconded by Mr. Lester, 

Ordered, that’ the House do now resolve itself into a Committee of privileges of 
the whole House, to take into consideration the letter of John Young Esquire, a 
Member of this House, to Mr. Speaker by him just communicated. 


Resolved, in concurrence with the Committee of the whole House that a Com- 
mittee be named of nine Members, three of whom to form a Quorum, with power to 
send for such persons and papers as they may find necessary; to search in the Journals 
of the Commons of Great Britain, for cases as similar as possible to the present ques- 
tion of arres%, upon a Writ of Capias ad respondendum by the Sheriff’s Officer of the 
District of Quebec of the person of John Young Esquire, one of the Members of the 
Assembly of the Province of Lower Canada; and also to report their opinion on the 
complaint of a breach of the privileges of the House in the person of the said John 
Young Esquire, as stated in his letter dated the 25th November instant, addressed to 
J. A. Panet Esquire, Speaker of the House of Assembly, and referred to the consid- 
eration of the Committee of the whole House. 


JOURNAL OF ASSEMBLY, WEDNESDAY, 18 DECEMBER, 1793. 


Mr. Coffin, Chairman of the Select Committee to whom it was referred, to search 
in the Journals of the Commons of Great Britain, for cases as similar as possible to 
the arrest upon a Writ of Capias ad respondendum by the Sheriff's officer of the Dis- 
trict of Quebec of the person of John Young, Esq. one of the Members of this Assembly, 
and report the same to the House—And also to report their opinion on a complaint of 
a preach of the privileges of the House, in the person of the said J ohn Young, Esq. 
reported that the Committee had carefully examined, and maturely considered the 
matter in reference, had selected some cases from the Journals of the House of Com- 
mons of Great Britain, and after due deliberation upon the whole, had come to several 
resolutions thereon, which he was ready to report to the House when it should be 
pleased to receive the same. 

Ordered, that the report be now received. 


And he read the report in his place in both languages, and having delivered in the 
same at the table, it was again read once throughout in French and in English by the 


Clerk. , ; 
The Resolutions contained in the said Report are as followeth: 
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Resolved, that it is the opinion of this Committee, that the person of John 
Young, Esq. a Member of Assembly, was arrested on the 23d day of November last, 
in direct violation of the undoubted rights and privileges of this House.’ 

Resolved, that it is the opinion of this Committee, that James Hunt of Quebec, 
Ironmonger, by instituting a suit whereby the person of John Young, Esquire, a 
Member of Assembly, was arrested on the twentythird day of November last; is 
thereby guilty of a breach of the privileges of this House.” 

Resolved, that it is the opinion of this Committee that J. A. Panet, Esquire, of 
Quebec, Advocate, Speaker of the House of Assembly, by suing out as Advocate for 
the said James Hunt, the Writ by virtue of which the person of John Young, 
Esquire, a Member of Assembly, was arrested on the twenty-third day of November* 
last, is thereby guilty of a breach of the privileges of this House. 

Resolved, that it is the opinion of this Committee, that James Shepherd Esquire, 
Sheriff of the District of Quebec, in having given a deputation to Phillip Hooper, 
Bailiff, whereby the body of John Young, Esquire, a Member of Assembly, was 
arrested, and then brought before him the twenty-third day of November last, when 
the said John Young, Esquire, was held to bail, and which still continues undis- 
charged; is thereby guilty of a breach of the privileges of this House. 

Resolved, that it is the opinion of this Committee, that Phillip Hooper Bailiff 
in serving the Writ whereby the person of John Young, Esquire, a Member of Assem- 
bly was arrested on the twenty-third day of November last; is thereby guilty of a 
breach of the privileges of this House.* 


JOURNAL OF ASSEMBLY, THURSDAY, 9TH JANUARY, 1794. 


Mr. Speaker put the following question to the House—“ Whether it be the 
“pleasure of this Honorable House that he be permitted to declare and: cause to be 
“inserted in the Journals, his Apology and Submission to the said resolution of this 
“Lflouse, concerning the arrest of John Young, Esq. ?” 


Which passing unanimously in the affirmative, Mr. Speaker read the following 
declaration in both languages, videlicet. 

As the Honorable House have judged necessary to resolve, that I am guilty of 
a breach of its privileges in regard to the arrest of John Young, Esquire, one of its 
Members, I consider it to be my duty to submit personally to the resolution of the 
majority of this House; and at same time to express with candour, what I have 
voluntarily said and repeated in the Committee and in the House, that I had not any 
intention in the charge I undertook as Advocate for James Hunt, in the action which 
he instituted against John’ Young, Esquire, to infringe or violate the privileges of 
this House, but that I conceived in the month of November last that the Laws of this 
Country authorised the arrest. I yesterday offered to explain myself to this House 
more clearly on what then induced me to act as an Advocate, but that being dispensed 
with, I hope this Honorable House will accept this apology and excuse me, if in the 
commencement of such a Constitution as ours, my opinions in Law as an Advocate 
have not had the good fortune to meet those of the majority of this Honorable House; 





1. The consideration of the report of the Select Committee was referred to a committee 
of the whole House which reported January 7th, 1794. The House of Assembly concurred in 
the first resolution by a vote of 19 to 8. 

= Cp the 8th of January, the House concurred in the second resolution by a vote of 
18 to 12. : 

8. The third resolution caused a long debate. The Speaker was refused permission to 
declare or to insert in the Journals of the House the motives which induced him to act as 
advocate for Mr. Hunt in his suit against Mr. Young. The resolution of the committee was 
then adopted by a vote of 15 to 12. (See Journals of Assembly, January 8th, pp. 88 to 92.) 

4. The fourth and fifth resolutions of ‘the Select Committee were defeated by one vote 
in the committee of the whole House. They were, however, brought before the Assembly 
and were adopted on a division of 14 to 11. (Journals of Assembly, p. 92.) 
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the error was involuntary, it is established by the resolution of this House, I sub- 
mit to its resolve, and as a further proof of which, I declare, that this morning I filed 
in the Court of Common pleas of Quebec a petition, of which I now produce a Copy, 
to have leave to desist from prosecuting as Advocate the Cause in Court, until that 
the arrest of John Young, Esquire, or his Special Bail be discharged. 


© (Signed) J. A. PAner. 
9th January, 1794. 


Upon motion of Mr. De Bonne, seconded by Mr, Lester, 

Resolved, that the apology and declaration just made by Mr. Speaker are suf- 
ficient and satisfactory to this House, and that in consequence no further proceedings 
be taken on the third resolution of this House which concerns him. 


JOURNAL OF ASSEMBLY, FRIDAY, 1OTH JANUARY, 1794. 


Ordered, that James Hunt, of the city of Quebec Ironmonger be, (for the breach 
by him committed of the privileges of this House, in instituting a suit whereby the 
person of John Young, Esquire, a Member of Assembly was arrested on the twenty- 
third day of November last) taken into the custody of the Serjeant at Arms attending 
this House, there to remain till he has caused the Bail given by the said John Young, 
Esquire, in the aforesaid suit to be discharged; and further, till he has made satisfac- 
tion to this House for the said Breach of the Privileges thereof: and that Mr. Speaker 
do issue his Warrant accordingly. 


JOURNAL OF ASSEMBLY, MONDAY, 13TH JANUARY, 1794, 


Ordered, that James Shepherd Esquire be informed by the Serjeant at Arms, 
without the Mace, that he may present himself at the Bar of this House; where stand- 
ing up, and the Assembly in silence, the Mace upon the table, Mr. Speaker shall 
tell Mr. Shepherd that the House having been informed that he desired to be admitted 
to make his apology, the House had ordered him to be admitted according to his 
desire, and were ready to hear him now: Mr. Shepherd having finished his apology, 
Mr. Speaker will tell him that he may retire. 


* * * * * * * % * 


Mr. Shepherd having apologized, Mr. Speaker told him that he might retire—and 
being retired. 


* * * * * * * * * 


Resolved, that James Shepherd, Esquire, Sheriff of the District of Quebec, has 
raade satisfaction to this House for the breach of the Privileges thereof by him coma 
mitted; and that no further proceedings be had on the resolution regarding him. 





1. On the following day a similar resolution was_passed concerning Philip Hooper, 
Bailiff, who had previously made his apology before the House. 
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RIGHT TO ORIGINATE LEGISLATION INFLICTING PECUNIARY 
PENALTIES, LOWER CANADA. 


JOURNAL OF ASSEMBLY, FRIDAY, 5TH APRIL, 1793. 


Mr. Grant moved that the Bill intitled “An Act to provide Returning Officers 
on Writs of Election for Knights, Citizens, and Burgesses in Assembly,”* be now 
read the second time. 

Seconded by Mr. McBeath. 

Agreed to unanimously, and the same was read a second time in english, with 
a translation thereof in french. 

Then Mr. Lees moved, that the Bill from the Honorable the Legislative Council 
now read, entitled “ An Act to provide Returning Officers on Writs of Election for 
“Knights, Citizens and Burgesses in Assembly ” be laid aside, as iv tends to lay a 
charge on the people (by imposing pecuniary penalties) it being a privilege inherent 
to this House that Bills of that nature ought to be first considered here. 

Seconded by Mr. De Rocheblave. . 

Debates ensued, and 


It was accordingly 

OrperepD, that the Bill from the Honorable the Legislative Council now read, 
entitled “An Act to provide Returning Officers on Writs of Election for Knights, 
“ Citizens and Burgesses in Assembly” be laid aside, as it tends to lay a charge on 
the people, (by imposing pecuniary penalties) it being the privilege of this House, 
that Bills of that nature ought to be first considered here. 


JOURNAL OF THE LEGISLATIVE COUNCIL.2 


33 Georgii III. 1798. 


Saturday, 27th April. 


The House adjourned during pleasure and was put into committee of the Whole 
House upon the Bill entitled “An Act to provide Returning Officers for Knights, 
“ Citizens and Burgesses to serve in Assembly.” 

. After some time the House was resumed and M' Finlay reported from the Com- 
mittee of the Whole House That the Committee perceive nothing exceptionable in the 
Matter of the Bill which is similar to a part of a Bill for like purposes early in the Ses- 
sion sent down from this House to the Assembly. 

That the Committee are at a loss for the motives of that House for originating a 
new Bill in stead of sending up amendments to the Bill offered for the concurrence 





1. Early in the first session of the Parliament of Lower Canada a Bill was introduced 
in the Legislative Council providing for the appointment of returning officers and imposing 
certain penalties for neglect of the duties set forth. The Bill was passed by the Council and 
received by the Assembly on March 4th, 1793. As here indicated, on the second reading it 
was laid aside by the Assembly. A committee of the Assembly prepared a new Bill similar 
to the first which was passed by the Assembly and sent to the Legislative Council. The con-- 
sideration of this second Bill by the Council is given in the Journal for April 27, 1793. 

_ 2. From the copy of the Journal of the Legislative Council, Lower Canada, 1793, Can- 
dian Archives, Q. 63, pt. 2, page 442. ; 
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of the Assembly and hope it is not imputable to the Denial of a Right in this House to 
originate Bills with pecuniary penalties. 

That the Committee are not unapprised of the instances in the British Parlia- 
ment of substituting one Bill for another of similar import but conceive when it is 
done the practice stands in Parliament upon strong ground and peculiar considerations. 
The ordinary course of fair Legislation requiring that each House should have the 
credit of what they respectively devise for the public benefit—and consequently that 
Bills only approved in part should be concurred in with amendments. 

That if there is colour for supposing the Assembly to have originated the present 
Bill upon an exclusive claim to the infliction of pecuniary penalties it is doubly 
exceptionable, that claim having been never ceded by the Upper House in Parliament 
and tho’ asserted by the Commons in some instances in others given up. 

That it will become the Legislative Council to follow the example of the Lords in 
Parliament and while they yield to the Assembly the claim to originate all Bills of aid 
and Supply and general charge upon*the people only in the House of Assembly to 
Maintain the claim of this House to interfere in the imposition of Penalties in all 
other Bills: a Law without Sanctions amounting to nothing more than a naked opinion 
or advice. 

The Committee are nevertheless against retarding the present Bill in committ- 
ment and for reserving the claims of this House to a future occasion, if that ever shall 
occur and this on the ground of the urgent necessity of the Provision this Bill is to 
make the novelty of the Constitution happily erected here and the advanced Season of 
the year leaving upon our Journals a Protestation to estop all pretext for any conclu- 
sion of a cession by us of the right of this House to imitate the Lords in Parliament 
in all cases essential to a safe and effectual Legislation and which our local cireum- 
stances will permit or require for the common good of this Branch of the British 
Empire. 

The House concurred with the Committee in their Report. 


JOURNAL OF ASSEMBLY, WEDNESDAY, 18TH FEBRUARY, 1795.2 


The order of the day for the House to resolve itself into a committee of the whole 
House, to consider whether it is expedient for this House to proceed upon Bills origina- 
ting in the Legislative Council, that do or shall contain pecuniary penalties or for- 
feitures; or upon amendments that by them shall be made to Bills from this House, 
when such amendments shall be to insert pecuniary penalties or forfeitures; or to 
alter those inserted by this House, being read: 

The House resolved itself into the said Committee. 

Mr. Speaker left the Chair, 

Mr. McNider took the Chair of the Committee; 

Mr. Speaker resumed the Chair, 

And Mr. McNider reported, that the Committee had come to a resolution on the 
subject in reference, which they had directed him to report to the House, whenever 
it should be pleased to receive the same. 

Ordered that the report be now received. 

And he read the report in his place, and delivered the same in at the table, where 
it was read once throughout by the Clerk; and the resolution contained in the said 


report is as follows: 


795. 

1. From the Journal of the House of Assembly of Lower Canada for 1 

: The issue between the Legislative Council and Assembly had been referred fo ee pa 
by Lord Dorchester in his despatch No. 15 of January 20th, 1794, (Canadian Archives, Q 67, 

p. 60). Mr. Dundas had replied supporting the contention of the Legislative Council. _ (See 

i 2 172). “Consequently in the session of 1795 the Assembly formally withdrew the claims 


eich it had previously made. 
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Resolved, that it is the opinion of this Committee, that in order to expedite the 
business of the Legislature, the House should not insist on the privilege claimed and 
exercised by them, of laying aside Bills sent from the Legislative Council, because 
they impose pecuniary penalties; nor of laying aside amendments made by the 
Legislative Council, because they introduce into or alter pecuniary penalties in Bills 
sent to them from this House; provided that all such penalties thereby imposed, are 
only to punish or prévent crimes and offences, and do not tend to lay a burthen on 
the subject, either as aid and supply to His Majesty, or for any general or special 
purposes, by rates, tolls, assessments or otherwise. 

On motion of Mr. Richardson, seconded by Mr. Lees, 

Resolved, that this House doth agree to the foregoing resolution. 


DORCHESTER TO DUNDAS.! 


Duplicate 
EN oaA2 3 

QueBEC 31 DEecEMBER 1793. 
Sir 

The importance of our having for this Province a Chief Justice possessed of 
Abilities, discretion, a disposition to promote the King’s Service, and competent 
legal knowledge, will immediately appear to you, and renders superfluous everything 
I could say on the choice of a Person to fill up the Vacancy occasioned by the death 
of Mt Smith2 But there is a circumstance not very conspicuous which heretofore 
has had great influence on the Interests of the Crown in His Majesty’s North 
American Dominions; I mean, what is called the Rights and Perquisites of Office, and 
the great scope given, or supposed to have been given, on that head. 

In the year Sixty Six, I found here the Salaries of the Civil Officers generally 
very small, and some of them had none; much discontent on account of the Fees 
exacted, and the Attornies loudly complained of; these to excuse themselves told their 
Clients, the Judges had a large share of what was paid. On enquiry I found, that 
though the Scandal was great, the Profits to the Bench were small, and the Judges 
readily gave up all Fees for a Compensation.® 

At that time the Chief Justice had Six Hundred Pounds a Year, and the Judges 
of the Common Pleas, One hundred and fifty each. I was the more anxious on 
account of the Judges, as it appeared to me more essentially necessary they 
should remain free from all Reproach; but at the same time there were Complaints 
against every Office, and every Officer wished to derive his Income entirely from Salary; 
in consequence of which a general increase of Salary was recommended. _ 

This condition of things seemed to obtain much attention at home, from public 
Motives; and to get clear of all difficulties at once, former Commissions were declared 





1. Lord Dorchester returned to Canada in September, 17938, and took the oath of office 
as Governor of the Province on October 8rd. This despatch is from the original copy in the 
Canadian Archives, Duplicate Despatches, Lower Canada, 1793. 

2. Mr. Smith’s death occurred December 6th. See page 14, note 1. 

3. The question of fees was one of the first to occupy the attention of Carleton on assum- 
ing the government of Quebec in 1766. A list of fees to be taken by the various public officers 
had been framed by the’ Legislative Council in June, 1765. (See Minutes of Council, June 
20,.Canadian Archives, State Book B, Quebec, p. 11.) Carleton’s first step was to issue a 
public advertisement in November, 1766, declaring his intention to relinquish all the fees per- 
taining to his own office. (Canadian Archives, Q 3, pp. 411 and 414.) The situation was fully 
discussed in his despatches to Lord Shelburne of May 14th, 1767, and of April 11th, 1768, in 
the latter of which is given a complete list of fees required. (Canadian Archives, Q. 4, p. 173 
and Q 5, pp. 441 and 445.) Again in 1775 Carleton endeavoured to secure a more satisfactory .- 
regulation of fees but on account of opposition in the Legislative Council his efforts were un- 
availing. By the Ordinance of 1783, Chap. 3, a new schedule of fees was adopted. In this 
connection see Haldimand’s despatch to Lord Germain of October 25th, 1780. (Constitutional 
Documents, 1759-1791, Shortt and Doughty, 1907, p. 482.) 
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void by the first Quebec Act; each Patentee had an Annuity from Government equal 
to what his Deputy had paid him, and I think every Officer’s Salary was consider- 
ably augmented, except the Surveyor General’s; that of the Chief Justice was raised 
to Twelve Hundred, and those of the Judges of the Common Pleas to Five hundred 
Pounds a year. 3 

Notwithstanding this additional Expence, neither Government nor People found 
all the Benefit which might have been expected: the Style of the new Commissions, as 
of the old, authorized, Fees, Profits, Perquisites, Emoluments &c. &c. Gentlemen 
came out much obliged to their Friends at home for good Places, and regarded 
everyone as unfriendly and inimical who attempted or were disposed to controul 
their Rights and Profits of Office: so that not long after this change, a Chief Justice 
told me, his Commission authorized him to take Fees &c. and that no Person should 
hinder him: I observed that the Officers of the Customs acted on the same Principle 
some years before, and had their Salaries immediately reduced to their former stan- 
dard. Fortunately, the Bench has hitherto continued free from that Reproach; but to 
secure it so, it is to be wished that the words appearing to authorize these demands 
were left out of their Mandamus. - 

I do not mean indiscriminately to censure the taking of any Fees; some may be 
even useful; still less would I appear to throw reproach on any Gentlemen in Office 
the objection is not to Individuals, but to a System of Policy, which in the ordinary 
course of Things, alienates every Servant of the Crown from whoever administers the 
King’s Government. 4 

This Policy I consider as coeval with His Majesty’s Governments in North 
America, and the cause of their destruction. 

As its object was not public but private advantage so this Principle was 
pursued with diligence, extending itself unnoticed, till all authority and influence of 
Government on the Continent was overcome, and the Governors reduced almost to 
mere corresponding agents, unable to resist the pecuniary Speculations of Gentle- 
men in Office, their Connexions, and Associates, or any enormity whatever. 

Tt was not therefore surprising that this Phantom of an Executive Power should 
be swept away at the first outset of a Political Storm. 

Vices there were in the Constitution of their Governments, and frequent- Errors 
in the administration; but notwithstanding all these Errors and Defects, it was im- 
possible but that, out of so many, one Governor at least might have been found 
capable of making a struggle to preserve his Province for the Crown, if all Power 
end Influence had not been previously taken away, and the unbridled Multitude 
abandoned to Leaders of Rebellion who inflamed their Passions and played with our 
Credulity till they acquired strength sufficient to stand forth in their proper Shape. 

The Policy which lost those great Provinces cannot preserve these scattered and 
broken Fragments which remain. 

They had many additional Dangers to apprehend. 

For the present I shall conclude with this observation that whatever tends to 
enfeeble the Executive Power on this Continent, tends to sever it for ever from the 
Crown of Great Britain.’ 

T am with great Respect and Esteem 
Siler, 
Your most obedient 
humble Servant r 
The Right Hone DORCHESTER. 


Henry Dunpas. 
Endorsed: Quebec, 318* Dect 1793. Lord Dorchester, R/ gth April, N° 12 (Duplicate) 


1. The importance of preserving the authority of the Governor is the subject of a sep- 
arate representation by Lord Dorchester. See page 184. 
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DORCHESTER TO DUNDAS.* 
N° 14—Duplicate 

QueBec, 31 December 1793. 
Sir, ; 


The business of the Executive Council is very’ much increased and that board 
is of considerable service in the administration of the King’s Government in this 
Province, but their numbers are unequal to what is required of them, so that allow- 
ing for ordinary casualities it must frequently happen that their public business will 
be at a stand for want of members sufficient. Of the nine who form that council? 
one has never joined,® one is vacant,* one sick® and one has leave of absence on public 
business,® and of the five who remain three’ live at Montreal, where besides being 
persons of consideration in their Country they are frequently. useful in their capacity 
of Executive Councillors, at present they are attending the Legislature, and two® live 
at Quebec, so that as soon as the Assembly is prorogued two only will remain here. 
It does not appear to me that less than thirteen can carry on that business without 
frequent interruptions for want of a Quorum, and perhaps it might still be necessary 
to allow a discretionary power to add temporary members or members without Salary, 
when it becomes necessary by any extraordinary contingency.® Sould this addition 
of four Members be approved I should recommend P. A. DeBonne’® and A. J. Duches- 
nay." Canadian Gentlemen, John Lees” and John Young,” English Merchants all 
of the Assembly. 

T am with much respect and esteem. 

Sir 
The Right Honorable) Your most obedient and ~ 
Henry Dunpas § Most Humble Servant. 
DORCHESTER 


P.S.—I am to acknowledge the receipt of your letter of the 24 October, to 
which due attention will be paid. 





1. From the original copy in the Canadian Archives, Duplicate Despatches, Quebec, 1793. 

2. The Council was originally composed of nine Members. (See the Instructions to Lord 
Dorchester, Article 4, page 14.) The vacancy caused by the death of Adam Mabane in 1792, 
had been filled by the appointment of James McGill. 

8. Adam Lymburner did not apply for admission to the Council until 1799, when it was 
refused on account of his absence from the province without the permission of the Governor. 

4. This vacancy was caused by the death of Chief Justice Smith. 

5. The reference is 'to Pierre Panet. 

6. Hugh Finlay had been granted leave of absence in connection with the business of the 
Postal Service. 

Wea Paul Roe de St. Ours, Joseph de Longueuil and James McGill resided at Montreal. 

8. Francois Baby and Thomas Dunn. 


9. The appointment of honorary Members to the Executive Council had been suggested 
by Sean in a letter to Evan Nepean of May 8th, 1798. (See Canadian Archives, Q 66, 
page 300. ‘ 

10. Pierre Amable de Bonne had been commissioned as an advocate for the Province of 
Quebec in 1780. In 1790, he was appointed Clerk for the adjustment of the Land Roll of the 
Province. In 1790 and 1791, he acted as French Secretary and Translator to the Governor 
and Council. He was elected to the first Assembly of Lower Canada for the County of York 
and 1794 he was appointed a judge of.the Court of Common Pleas. On the organization of 
the Court of King’s Bench he was appointed a justice for the district of Quebec. His appoint- 
ment as an honorary member of the Executive Council was confirmed in 1794 and in 1802 he 
was admitted as a regular member of the Council. The policy of permitting judges to sit 
in the Legislative Assembly was an important issue during the administration of Sir James 
Craig, and in 1810, Justice DeBonne was declared disqualified from sitting in the Assembly 
by a resolution of the House. Two years later he resigned from the Court of King’s Bench. 
He died in September, 1816. For the proceedings relating to the disqualification of Mr. 
DeBonne, see pages 370 and 371. ; ; 

11. Antoine Juchereau Duchesnay, Seignior of Beauport, represented the county of Buck- 
ingham in the Legislative Assembly. He had already been recommended by Lieutenant Gov- 
ernor Clarke for a seat in the Legislative Council. He continued to act as an honorary mem- 
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DUNDAS TO DORCHESTER? 


~The Rt. Honb' Nain “ie 
Lord Dorchester HALL 11" May 1794. 


My Lorp, 4 


I have received and laid before the King your Lordship’s Letters numbered from 
12, to 16, inclusive. 

From your Lordship’s judicious remarks contained in N° 12,? respecting the Fees 
and Perquisites of office, particularly as far as they regard Courts of J ustice, I feel 
great satisfaction in His Majesty’s appointment of M™ Osgoode? to be Chief Justice of 
Lower Canada as I am assured that in the person of that Gentleman, the Province is 
secured from any such Fees or Perquisites being taken: I am equally well assured, 
that there will be no Judge in the Court to be established under the new Judicature 
Bill, which I trust is already passed, in favour of whom the same observation may not 
Le made. I observe that the Instruments appointing the Justices and J udges, in His 
Majesty’s Colonies & Plantations abroad, are precisely of the same tenor as those by 
which the Welsh Judges are appointed in this Country and it should always be borne 
in mind that no Instrument in mentioning Fees or Perquisites neither can nor does 
thereby create -any Fees or Perquisites, but simply warrants the receipt of such as 
are bonafide, legal, and accustomed or ancient, and in lieu of which no compensation 
has been received. In the case of Judges I apprehend, those words more particularly 
relate to those small Fees, or Perquisites to the inferior officers concerned in the 
process and proceedings of the Court, and which, it is the bounden duty of such Court, 
and I am confident will be so considered, to render as reasonable, & as little burthen- 
some to Suitors as possible. 

When I consider the ample Salaries annexed to the Civil Appointments ir. Lower 
Canada, and the number of those appointments, I perfectly coincide with your Lord- 
ship in opinion, that it is highly expedient, that distinction should be made between 
such Fees as are useful, have been legally authorized, have been at all times the same, 
and never discontinued, and in lieu of which no additional Salary is expressed to have 
been granted; and such as are in their nature oppressive, have not been regularly and 
uniformly received, or in lieu of which additional Salaries, or other compensations have 
been expressly granted. I should apprehend that Fees coming under this latter des- 
cription cannot be warranted under the appointment of the persons receiving them, 
and that your Lordship, as Governor, must in general have sufficient authority to 
eorrect such abuses. And where it should be doubted, I have only to add, that your 
Lordship’s representation of any specific case of this nature will be properly attended 
to here, to whatever department the consideration of it may belong. 

In answer to your Lordship’s Letter N° 4.4 proposing to add four Members to 
the Executive Council, to avoid any interruption of the Public Business, for want 
of a Quorum, I cannot but be of opinion, considering the present expensive Civil 





ber of the Executive Council until hrs death in December, 1806. His son A. L. J. Duchesnay 
was likewise a member of the Legislative Assembly and was later appointed to both the Legis- 
lature and Executive Councils. 

12. John Lees was at this time a member of the Assembly for the Borough of Three 
Rivers which he continued to represent during the first four Parliaments of the Province. 
He took his seat as a Member of the Hxecutive Council in December, 1794, although, through 
the miscarriage of his commission, he did not take the oath of office until the following July. 
In 1795, he was appointed Storekeeper General for the Indian Department. On several occa- 
sions he served on the Commission to determine the division of customs dues between the 
Upper and Lower Province. In 1804, he succeeded Pierre Panet as a regular member of the 
Council. He died at Montreal, March 3rd, 1807. 

13. See page 162, note 2. . , ; 

1. From the copy in the Canadian Archives, Q.77, page 123. 

2. See page 168. 

3. See page 34, note 1. . 4 

4, Geass an error in the copy. The reference is to Dorchester’s letter No. 14, which 
immediately precedes this despatch. 
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Establishment of Lower Canada, and the addition which those Members would make 
to that Establishment, that the adoption of the measure proposed by your Lordship, 
(vizt.) that of granting Your Lordship the discretionary power of adding temporary 
members without Salary, would of itself, do away the difficulties you have stated. I 
shall therefore lose no time in laying before His Majesty in Council an additional 
Instruction to your Lordship to that effect. In the meanwhile, and to render the 
Executive Council as efficient a Board as possible, I have directed that M* Chiet 
Justice Osgoode’s Mandamus to the Executive, as well as the Instrument to summon 
him to the Legislative Council, should both be transmitted with this Letter. I have 
likewise signified to Mt Lymburner’ the necessity there is, that he should attend 
his Duty, as Executive Councillor, who perfectly concurring in the propriety of this 
observation has engaged either to proceed to Quebec this Summer, or should his 
health not permit him to do so, in that case to resign his situation. 

As the Legislative Council & Assembly have amicably terminated such Disputes, 
as might be expected to arise between them, in the first exercise of their functions, I 
shall not, at present, further observe upon them, than just to remark that there is the 
greatest possible difference between the case of a Revenue Bill, a Tax, a Grant, or 
the like, where a Penalty may be enacted to enforce those objects, and where in 
various other instances, Penalties are enacted, without any connection with or rela- 
tion to Money Bills or Grants—as for instance—in Bills of a Judicial nature, in 
Bills for the suppression and punishment of crimes, and in various other cases 
where the enactment of a Penalty as far as the Proceedings of this Country are made 
a Rule of Proceeding, may originate with propriety, either in the Legislative Council, 
or Assembly*® 


I am 
My Lord 
ete. 
HENRY DUNDAS. 
D. 


WARRANT FOR THE APPOINTMENT OF HONORARY MEMBERS OF THE 
EXECUTIVE COUNCIL 


Duplicate. 
GEORGE R 


Ricut Trusty and Welbeloved We greet you well! We being well satisfied of the 





1. For the original Civil Establishment of the Province, see page 30. This had been 
increased by the reorganization of the courts. 

2. See page 16, note 1. 5 

3. See the proceedings of the Legislative Council and Assembly, pages 166 et seq. 

4. From the original in the Canadian Archives, Secretary of State, Sundry Papers. 
Lower Canada, 1794. ; 

The same form of warrant was used for the appointment of honorary members of the 
Executive Council in Upper and Lower Canada. In 1795, a situation arose in Upper Canada 
similar to that represented by Lord Dorchester in his despatch No. 14. On November 8th, 
Lieutenant Governor Simcoe wrote to the Duke of Portland, “I beg to offer to your Grace’s 
consideration, what I have heretofore represented, the very insufficient number of the Execu- 
tive Council of this Country—the Members at present by the Non-Appointment of a Chief 
Justice are reduced to four, and in consequence the Public Business is by no means carried 
on in that methodical manner, which I could wish, from the non attendance of the Members, 
and the burthen in general falls with extreme weight on myself, the Receiver General and 
Major Shaw. Mr. Grant, who commands the Kings Vessels, being generally absent on his 
duty, and Mr. Baby, the remaining Member residing at Detroit where He has Mercantile 
Transactions. 

It is therefore I most seriously beg Your Grace’s attention to what is a great public in- 
convenience; the sickness of a Single Member stops the whole Business of the Province; and 
the Series of Il] Health with which I have of late been afflicted, admits of no remedy, as. a 
Quorum without me, cannot be formed for the preparation or despatch of Business. (Can- 
adian Archives, Q. 282, pt. 1, p. 21.) 

To this the Duke of Portland replied, March 8rd, 1795, “ And in the meantime, in con- 
sequence of your representation of the necessity of augmenting the number of His Majesty’s 
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Loyalty Integrity and Ability of Our Trusty and Welbeloved P Amoble De Bonne, 
John Lees, Antoine Jucherau Duchesnay and John Young Esq" have thought fit 
hereby to signify Our Will and Pleasure that forthwith upon receipt of these Presents 
you swear and admit them the said P Amoble De Bonne, John Lees, Antoine Jucherau 
Duchesnay and John Young to be of Our Executive Council of Our Province of Lower 
Canada in America to act as Members of such Council respectively at the times on 
the occasions and upon the Summons herein after mentioned and not otherwise, that 
is to say, provided nevertheless that the said P Amoble De Bonne, John Lees, Antoine 
Jucherau Duchesnay and John Young shall not nor shall any of them Act as Members 
or a Member of Our said Executive Council save only and except at such time or 
times and upon such occasion or occasions respectively when they shall respectively 
Le especially summoned to attend as Members of such Council by Our Governor or 
the Person having the Government of Our said Province for the time being nor shall 
any of them by virtue of this Appointment and of their being so sworn and admitted 
as aforesaid be entitled to any Salary as Members of Our said Executive Council. 
And it is Our further Will and Pleasure that the special Appointment and Admission 
of the said P. Amoble De Bonne, John Lees, Antoine Jucherau Duchesnay and John 
Young respectively in manner afcresaid shall be clearly and distinctly expressed in 
the Minutes of Our said. Council upon the swearing and admission of the said 
P Amoble De Bonne, John Lees, Antoine Jucherau Duchesnay and John Young 
respectively. And for so doing this shall be Your Warrant. And so We bid You 
heartily farewell! Given at Our Court at Saint James’s, the Thirtieth day of June 
1794 In the Thirty fourth Year of Our Reign— 


By His Majesty’s Command 
: PORTLAND. 
FE oble De Bonne & others Esq™ to be of | 
the’ Executive Council of Lower Canada. { 


(Endorsed) 


To Our Right Trusty and Welbeloved Guy Lord Dorchester K. B.; Our Captain 
General and Governor in Chief in and over Our Province of Lower Canada in 
America or in his absence to Our Lieutenant Governor or Commander in Chief of 
Our said Province for the time being. 


SIMCOE TO PORTLAND. 
N° 19. 
Upper Canada Johnstown 
February 17 1795. 
My Lord Duke, 
T beg to inclose to Your Grace some letters (A.B.C.D) which have lately passed 
between Lord Dorchester and myself relative to Indian Affairs and, I hope that the 





neil for the better carrying on of the Public Affairs of the Province, I have received His 
Majacty’s Pleasure that Captain McGill and Mr. Smith should be appointed Executive Coun- 
cillors Extraordinary but without any present Salary, and to attend only when specially sum- 
moned by you for that purpose according to the tenor of His Majesty’s Warrant which fi 
herewith inclose. Similar Appointments have been made in Lower Canada, on a similar re- 
quisition from Lord Dorchester ; and it is intended that the Extraordinary Executive Coun- 
cillors, thus named, should succeed to Salaries when Vacancies arise in consequence of the 
death or removal of any of the five Councillors provided for in the Provincial Estimate. 
(Canadian Archives, Q. 282, pt. 1, page 37.) : a 

The question later arose as to the right of honorary members of the Executive Council 0 
sit in the Court of Appeals. For the opinion of the Law Officers of the Crown on this subject 
see page 479. A f 

; ' in the Canadian Archives, Q. 281, pt. 1, p. 273. 

Bee ore wand had been head of the coalition ministry which succeeded Shelburne 
in April, 1788. The rejection of Fox’s India Bill in December of the same year led to his re- 
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Commission of Sir John Johnson’ will be altered in the manner, that was intimated . 
by the Letter of M™ Dundas to Lord Dorchester (N° 1)? to which I have referred; 
and under the impressions of which, I undertook the Government of this Colony. 


There ought not to be an unnecessary vestige of Military Government in this 
Country, and the power exercised by the Superintendants is what of course, being 
unknown to the British Constitution, cannot from its influence be submitted to with 
safety to the King’s Authority.® 

The Lieutenant Governor of this Province must be an Officer in the Confidence: 
of his Majesty’s Ministers—I need not enter into the detail of Indian Superinten- 
dants; their Want of Education, Ignorance of all but the Seperate Nations, upon an 
interest with whom, their own consequence is grafted, their immoral Habits, and the 
Indolence and depravity which in them, seems to be derived from the Persons with 
whom they are so conversant, disable them, from unnecessary confidence. 

The Commander in Chief at Quebec in lesser transactions cannot controul the 
department, its expenditure & informalities; the very distance prevents Him; and the 
Regulations now transmitted at this critical period, while they substantiate the fact, 
allow me to hope, that Your Grace and His Majesty’s Ministers in the system for the 
future Garrisons and stations of the Kings Troops, will also give proper and 
suitable regulations for this important Branch, .such as may give satisfaction to the. 








signation. In July, 1794, an alliance was formed between Pitt, who had succeeded the Duke 
of Portland as Prime Minister, and the more conservative wing of the Whig party with the 
result that the Duke joined the ministry as Secretary of State for the Home Department. 

1. Sir John Johnson, Bart., eldest son of Sir William Johnson was born in 1742. On 
the outbreak of the War of Independence he joined the Loyalist forces and was instrumental 
jn raising “ The King’s Royal Regiment of New York.” He was knighted in 1765 and on his 
father’s death in 1774 succeeded to the title and family estates. In 1776, he led a large band 
of followers, chiefly from his tenants, to the Province of Quebec and later raised and tom- 
manded a regiment which did effective service in the defence of the Province. In 1782, he 
was appointed Superintendent General and Inspector General of Indian Affairs and four years 
later was made a member of the Legislative Council of Quebec. When the Loyalist migra- 
tions began, Sir John was placed in charge of the work of settlement in the districts around 
the Upper St. Lawrence and Lake Ontario. His connection with the Indian Department and 
with settlement made him familiar with the needs of the newer districts of the Province and 
on the formation of Upper-Canada, Johnson was recommended by Lord Dorchester as its first 
Lieutenant Governor. The British Government, however, had already decided on the appoint- 
ment of Simeoe. The-division of the Province involved no serious change in the Indian De- 
partment and Sir John continued as Superintendent General. In 1796, he was appointed to: 
the Legislative Council of Lower Canada. He died at Montreal January 4th, 1830. 

2. Before his departure from Quebec in 1791, Lord Dorchester raised the question as to 
what officer should, in the absence of the Commander in Chief, “take the command of the 
Superintendant General and Inspector General of Indian Affairs.” (Dorchester to Grenville,. 
No. 83, March 19, Canadian Archives, Q. 50, pt.1, p.81.) The letter of Mr. Dundas, No. 1 of 
September 16, 1791, contains a reply to Lord Dorchester’s reference. Mr. Dundas observes 
that “ The difficulties which occur with respect to the Superintendant General of Indian 
Affairs, as stated in Your Lordships letter No. 83 will immediately be removed, by recalling 
his present, and granting him a new Commission, as from the nature of that appointment, 
that Department must necessarily be subject to the Command and Control of such officers as 
His Majesty may from time to time think fit to entrust with the Government of either of 
those Provinces wherein the Residence of such Superintendant may be necessary, but parti- 
cularly that of Upper Canada.” (Canadian Archives, Q. 59 B, p. 207.) 

A new Commission was accordingly granted which contains the following regulation, 
“ And you are to observe and follow such orders and directions as you shall receive from Our 
Commander in Chief of our Forces in our said Provinces of Upper Canada and Lower-Can- 
ada, or in case of his absence from the Officer who may be left in Command of the said Forces 
for the time being.” (Commission to Johnson, September 16, 1791, Canadian Archives Q. 71 
pt. 2, p. 455. See also Dundas to Johnson, of the same date, Q. 59B, p. 229). From this it is 
seen that the Commission to Sir John Johnson had already been altered but not in the 
manner desired by Lieutenant Governor Simcoe. 

3. The particular issue between Lieutenant Governor Simcoe and Lord Dorchester was 
the control of the Indian Department which, being considered a part of the military estab- 
lishment of the colony, came within the authority of Lord Dorchester, as Commander in 
Chief of His Majesty’s forces. At this time the Department consisted of the Superintendent 
General, Storekeeper General, Agent, Secretary and Surgeon together with a Deputy Agent 
and a staff at the Indian Posts situated at Niagara, Detroit and Michilimackinac. As the 
Indian Settlements were almost entirely within Upper Canada, Simcoe insisted that the con- 
trol of the Indian Department should be vested in the Government of Upper Canada. 
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People of this Province, universally alarmed, for their Properties, and Lives, and who 
openly accuse, whether justly or not, the Indian Department, of fomenting disputes 
for the purpose of self consequence, & wealth; and of appropriating public Bounty io 
private vices. 

Such a System, I hope, will not leave to me, the unavailing regret of having only 
done my duty, by pointing out Errors, and the mode of preventing them, instead of 
carrying into effect a regular and extensive arrangement, which ultimately, may be. 
the means of preserving his Majesty’s American Empire. 

The present crisis I cannot but consider, My Lord Duke, as of the utmost import- 
ance, such as requires from me the language of truth—The universal Conversation 
from Montreal to Detroit is that the Posts are to be withdrawn,’ and the loss of them 
under such inauspicious Circumstances, is supposed as universally, to include the 
defection of the Indian Nations. 

I have offered from time to time to Your Grace and his Majesty’s Ministers my 
Ideas how to prevent, as far as, I see possible, this Calamity, should they not be 
approved of, by the Kings confidential Servants I shall most chearfully acquesce in 
their decision, without hesitation, or enquiry; and to the utmost of my facilities 
endeavour to execute what they may direct—but I beg to observe to your Grace, that 
from all other Men and from the Commander in Chief, I shall hope and expect, to 
be convinced of the impropriety of my own system, or the efficacy of leaving his 
Majesty’s interests and the lives of his faithful Subjects to chance or procrastination, 
by other means than the dictates of Authority. 

In this Country, My Lord Duke, it will be more easy to create an Aristocracy: 
than to give due and constitutional weight to the Kings Representative;? in the first. 
instance the passions of Men range themselves on the side of many competitors for 
distinction, in the latter they unite against the Authority of a Single Person. 

The influence from the disposal of Offices is of no moment; Those which in older 
Countries derive their value from fees are unknown in these new Settlements and 

are in fact so burthensome as scarcely to be applied for by the Inhabitants reluctantly 
and frequently abandoned at an improper moment. 

It seems therefore necessary, that the appearance of Power over all inferior 
Military employments, (which Generals in Chief rarely condescend to notice) ought 
with peculiar propriety to be vested in the Person administring the Government of 
the Province; at least no new Power, no interfering Arrangement should be admitted, 
such as the Indian department to circumscribe his Influence, and the British Constitu- 
tion, being granted to this Province, Your Grace will depend upon it that its 
Tnhabitants will naturally desire to obtain all its qualities & properties.—the real and 
apparent Independancy of their first Magistrate, is considered by them, by no means 
less necessary to promote the Authority of the Crown, than to prove their own 
fmancipation from the Province of Lower Canada, and Military Government; which 
has always been opposite to the Inclinations of the American English. Such is the 
language which I have frequently heard from the leading Men of the Province; from 
those who are best affected to the Kings interests. 

T have the honour to be with the greatest Respect, 

My Lord Duke 


His Grace the Duke of Portland Your Grace’s 

One of His Majesty’s Principal most Obedient and 

Secretaries of State &e. &e. &e. most humble Servant 
Endorsed:—Upper Canada 17 Feb’, 1795 J G SIMCOE. 


Lieut. Gov? Simcoe 
R/ 122 May 1795. Ans? 34 Sep.? 


1. By the Jay-Grenville Treaty of 1794, all the Posts within the territory of the United 


“States held by Britain were to be restored before June ist, 1796. 
Ss Werner's scheme for the creation of a colonial aristocracy see the correspondence - 
relative to the appointment of Lieutenants of Counties, pages 196 to 211. 


176 CANADIAN AROHIVES 
_ 4 GEORGE V., A. 1914 
N° 19. 


(Eight Inclosures) 


SIMCOE TO DORCHESTER.* 


(Duplicate) ; Kingston March 9 1795. 
Ne 47. 
My Lord, 

In compliance with my intimation of the 30% of January,’ I take the opportunity 
of stating some of the many Reasons to Your Lordship which induce me to maintain, 
that the present Department for the Superintendency of the Indian Nations is insuf- 
ficient, and inexpedient; and that it requires, without loss of time, the most complete 
Reformation. 

The Alteration recently made on great, and wise, and necesary Principles, in 
the nature of the Government of Upper Canada, establishing the British Constitution 
in all its forms and faculties in the Province, seems of course to imply that suitable 
Provisions must take place to give due countenance and influence in the administra- 
tion of Public Affairs to the several Branches of the Legislature into which British 
Wisdom has constitutionally and distinctly seperated British Power. 

The Representative of the Sovereign must be endued with sufficient means to 
uphold the Executive part of the Government; and those Bodies, who represent them- 
selves and the People, ought not to admit, and will not, Your Lordship may be assured, 
a greater share of Military power to narrow their duties and interfere in their Opera- 
tions, than what the British Constitution allows, or the necessity of the case may for 
the present justify. 

To apply these Facts to the existing state of the Province of Upper Canada—It 
is obvious, that the Representative of the Sovereign, in particular, cannot be deprived 
of any power naturally incident to his Station, under any pretext whatsoever, without 
a proportional diminution in the Eyes of those who are entrusted to his Government 
of that Ascendancy and Weight which is most necessary for their own preservation, 
not less so to the support of the Kings Authority, and, probably, requisite to strengthen 
the connexion of the Province with the Empire of which it forms a part;—and it is 
apparent in the infant state of this Province, that this necessary influence, weight, or 
ascendancy, is not at present to be obtained by the Lieutenant Governor of Upper 
Canada, thro’ any of those means of Patronage, or offices of interest or emolument, 
which formerly abounded in the British Provinces of America, and in the natural 
progress of Society, will hereafter strengthen the Executive Government of this 
Province; but the sole.means by which He can maintain the Authority necessary for 
his Constitutional Station, must depend at this most critical Period, on the intrinsic 
merits of the duties He has to execute or result from the plain and unsupported 
Semblance, of his being the Representative of the Royal Authority. : 

If it has been thought expedient, that the Person who is appointed by his Majesty 
for the important purpose of Governing this infant Province, should also be the Com- 
mandant of his Forces therein, it must doubtless be thereby intended among other 
_ Reasons, which now most happily seem of less importance, to support and to encrease 

_ his influence; and of consequence, it appears to be unnecessary, that any Establish- 
ment administered by Military Authority, under the pretext of being solely amenable 
to the Commander in Chief, should be withdrawn from every degree of intermediate 
Responsibility to Him, either as commanding in Upper Canada or as the King’s 
Representative in the province; but when the magnitude of the Indian Affairs are 
duly weighed, their various relations and connexions, their new and menacing Aspect, 





1. From the copy in the Canadian Archives, Q. 281, pt. 2, page 341. 
2. Simcoe to. Dorchester, No. 38, Canadian Archives, Q. 281, pt. 2, page 285. 
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and that Peace may be preserved, or War accelerated, by the due management or miz- 
management of those Nations. The simple Consideration of such important Objects 
demands, and would alone make me, My Lord, require as administering the Govern- 
ment of Upper Canada, Those alterations to be made in the Constitution of the Indian 
department which Mr’. Secretary Dundas in his letter to Your Lordship, N°. 1, men- 
tions to be determined upon in the new Commission to be issued to Sir John J ohnson; 
and which I presume has taken place’—It is not the Genius of the British Constitu- 
tion, nor can it be the wish of his Majesty’s Confidential Servants, that in my respon- 
sible Station I should stand upon unsure and unsafe grounds—To talk of Your 
Lordship’s personally directing the Indian Affairs beyond general and common regula- 
tions, when you reside at Quebec, is out of the question; The most important Con- 
cerns must be transacted through the interposition of some Officer upon the Spot, 
subordinate to Your Lordship, or not, as may be just and effectual — And I must be, 
that intermediate Person, whether in a Military or civil Capacity it matters not to 
me — But it is obvious, that the Lieutenant Governor, must have from some source 
or other a Power, commensurate with his Responsibility, and that may enable Him 
to carry into effect such measures as may be necessary for the publick Service, whether 
they be confined to the interior management of the Government, or relate to any 
intercourse with foreign Nations. 

_ If the Indians be contemplated, seperately, or as connected with the United 
States, an Attention to their Affairs on the part of this Government, becomes a 
matter of great and encreasing necessity. 

Nor will the other Branches of the Legislature have immaterial offices to exercise 
in relation to the Indian Nations. 

The present system of the Indian Department is the subject of much obloquy, and 
is yery unpopular in the Province, and this arises, among other reasons, not only from 
the real or supposed Peculation of some of its Members, dilated upon with sufficient 
malignity, but also, from the idea which many respectable People entertain, that the 
Disputes and War between the Indians arid United States have been fomented and 
supported by Persons in the Department, not on public, but personal motives; and 
beyond the Orders or intentions of Government—These Sentiments whether they 
be well grounded or not, have their Influence; and it is reasonable to suppose, may 
occasion the Legislature to look with diffidence and suspicion upon any future exemp- 
tion of those who direct this Department, from the controul of the King’s Representa- 
tive—It is evident any other controul than that which arises from an intimate 
knowledge of the transactions of this Office in the detail, as they respect the Savages, 
is nothing but a dead Letter, or a mere display of Words. 

The Members of the Legislature therefore, as well as the People of the Province 
will not see with secret satisfaction and confidence the Lives and properties of them- 
selves and of their families at this momentous period, dependant on the discretionary 
Conduct of the Indian Department. ; 

The Legislature also, can alone prevent improper Encroachments being made upon 
the Lands of the Indians: It can alone regulate the Traders, ‘and prevent their Vices 
from being materially injurious to the Welfare of the Province; and it will in all 
probability exert its authority, as seems most just, to effect these popular objects— 

The Legislature alone, can give due efficiency to those general principles of Policy 
which his Majesty shall think proper to adopt in respect to the Indians; and which 
the Lieutenant Governor or Person administering the Government of Upper Canada, 
the Confidential Servant of the Crown in the Province, can alone carry into ee 
with safety, Vigilance and promptitude—He also, by his influence with the other 


% i i i i ts mentioned ~ 

‘ Dorchester, in his reply to Simcoe, after referring to the documen : 
in ore note, proceeds, “I have not a power to make those alterations you au if ze 
quire, nor does my judgment allow me either to recommend or approve eae le (porches 
to Simcoe, April 2, 1795, Canadian Archives, Q. 71, pt. 2, page 451. See also page ; i 
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Branches of the Legislature, must temper and guide to the public Interest every 
important Law to which the new State of the execution of the Treaty of 1783* may 
give birth, or which shall arise, from time to time, in consequence of any pressing 
event— 

An intimate knowledge on the part of the Lieutenant Governor of the Indian 
Affairs will materially facilitate the proper execution of these Duties; and without 
doubt He will obtain Universal Influence in all these Points, and sufficient confidence 
will be reposed in Him by the other Branches of the Legislature, when they shall see; 
that He is furnished with ample means of information. 

It is therefore, among other material Reasons, that adverting to the Security of 
the Peace of this Province and therein of the British Empire, and to the necessity 
of forming a proper and just system for cultivating the affections of the Indians, and 
giving permanency to what is now precarious and illusory, that I have stated to His 
Majesty’s Ministers, “It appears to me advisable that the Indian Department should 
“remain as at present under the supreme controul of the Commander in Chief or 
“ Governor General, that Colonel M*Kee? the efficient deputy Superintendent snould 
“be added to the Council of the Province of Upper Canada, That, the Lieutenant 
“ Governor, or Person administering the Government, in Council, should watch over 
“the various concerns of the Indian Nations, regulate the expences and superintend 
“the delivery of the annual presents; that, these presents should be delivered at stated 
“times, generally, if possible to all the Indian Nations — That as-soon, as conveniently 
“it can be executed, a Council House should be erected for this purpose at the 
“»roposed seat of Government, London? particularly adapted as central to the Indian 
*“ Nations; that there, the Indians should be assembled to receive their regular presents, 
“with all due form and Solemnity under His Majestys Picture or Statue; that they 
“may be taught to repose in Security on their Great Father, consider Him, and not 
“his Officers or Agents ag their benevolent Benefactor.—That to this fire-place, a 
“deputation of all their Chiefs should be annually invited to resort, to reconcile their 
“respective differences, to receive advice, and to renew their friendship with the Kings 
“People; that by placing the administration of the Affairs of the Indians in the hands 





1. The interpretation of the boundary clauses of the-Treaty of 1783, was one of the sub- 
jects provided for by the Jay-Grenville Treaty. Although this treaty had been concluded in 
November, 1794, Simcoe had not yet received notification of its terms. : 

2. Colonel Alexander McKee entered the service of the Indian Department under Sir 
William Johnson. In 1771, he succeeded Colonel Croghan as Deputy Superintendent for 
Indian Affairs. He took part in the War of Independence being stationed at Fort Pitt. For 
a time he was held a prisoner here by the Revolutionary forces but managed to escape and 
proceeded to Detroit in 1778. He was then appointed Deputy Agent resident at Detroit 
where his direction of Indian Affairs was most successful. The absence of Sir John Johnson 
from the Province necessitated the appointment of a chief for the Department and Colonel 
McKee was accordingly given the position of Deputy Superintendent General of Indian 
Affairs in December, 1794. He died January 15th, 1799. (For correspondence regarding the 
appointment of his successor ses page 242 et seq.q 

3. London was proposed by Simcoe as the Capital of Upper Canada in 1793. Writing to 
Mr. Dundas, September 20th, he says, “ It is apparent that there is no spot in Upper Canada 
so central as to have a speedy and ready communication with all parts of the Province; 
which may be considered as confined between the Ottawa and French Rivers and the Lakes; 
but it is equally evident that sooner or later as population increases, and circumstances 
shall admit, it will be necessary for the purposes of public convenience to make some further 
division of the Canada’s, and perhaps Montreal presents itself as the Centre of an inter- 
mediate Government. i: beg, Sir, to state these ideas, asin pursuance of them, they lead 
to the propriety of establishing a Capital of Upper Canada, which may be somewhat distant 
from the centre of the present Colony; were there no immediate motives or political reasons 
eee ey ooder it expedient. : 

is Capital, I propose to be established at New London, as marked on the M <a 
Thames.” (Canadian Archives, Q. 279, pt. 2, page 498). ee 

Mr. Dundas expressed approval of Simcoe’s choice. “TI also agree with you that the 
place upon the River Thames, which you have marked as the scite for London, is well svar 
and judiciously chosen for the future Capital; but as the Defence of the Colony is the first 
object, if that Defence should be Maritime, it follows that the Settlement of York is the most 
important for the present, not as the future Capital, but as the Chief Place of Streneth and 
Security for the Naval Force of the Province.” (Dundas to Simcoe, March 16th 1794, Can- 
adian Archives, Q. 280, pt. 1, page 20.) s 3 
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z of the Governor and Council, in the room of the Superintendant, and Officer Com- 
2 manding the Troops, it is evident an uniform system would be adopted, and that 
| DoHey which is now casual and fluctuating, would become permanent as possible; 
- not depending on the life or removal of one Man; on the employment of the Officers, 
a or the death of the Agent; but an adequate knowledge would be acquired of all the 
ponies aes and the reports of the Committee of Council on this Subject 
‘ (of which M M°Kee should be the President) would offer to his Majesty’s Ministers 
the best sources of information, the means of regulating the Public expenditure in 
“this important office, and of applying it with the best possible effect.” 
: 6 That the Council of this Country, it is obvious, will have every interest to fulfill 
the Kings benevolence to the Savages—They will themselves acquire a certain 
“influence and weight with the Chiefs and always be able to recommend proper 
“ Agents, Interpreters, and Subordinate Officers; a Species of Men of the greatest 
“importance, but which are hourly growing more scarce from the circumstance of the 
“ Indian trade haying undergone a material alteration in its extent, and in particular 
“as the Prisoners who are adopted by the Indian Nations—and by that mode gain 
“the means of acquiring an interest in their affections, and a knowledge of their 
“language, are now entirely composed of the Inhabitants of the United States, and 
“not of the British Colonies; of Persons, who consequently will promote the interests 
“of their native Country. 

Such is the outline, My Lord, which I have stated to the consideration of his 
Majesty’s Ministers in respect to that Branch of the Superintendancy of the Indian 
Nations which principally affects this Province, and such alterations, as.in my judg- 
ment may be carried into execution without difficulty, and to the public advantage. 

It seems proper that to these Observations I should offer to Your Lordship, more 
at large, such additions as may elucidate the detail of the Subject. 

The advantages which the Place I have proposed (and which has been approved of 
by his Majesty’s Ministers) for the scite of the Capital of Upper Canada offers to the 
Kings Government, as They concern the Indian Nations, for the sake of perspicuity, 
T beg leave to state to Your Lordship, as They apply to the Savages within the 
boundary of the Treaty of 1783, and as they ultimately effect those Nations who 
should be without that line of demarcation. 

In respect to those Nations within the Boundary line, and bordering on the 
inhabited pale of Upper Canada—They may be principally included as part of three 
distinct Nations namely the Confederacy of the 6 Nations the Chippewa’s (of whom 
the Messissagua’s are a tribe) and the Western Confederacy, a small part of which 
now reside in Upper Canada, and to the whole of whom agreeably to my letter to Your 
Lordship of the 18 of December 1794 Colonel M*Kee has offered a Settlement within 
the King’s purchases on the Chanail Ecarté, upon the principle therein explained 2 

The Council fire of his Majesty regarding the Six Nations, is now at Niagara;* 
that of the Western Indians at Detroit; If possible, before these places shall be 
evacuated, I wish, that the Council fire of the Six Nations with all possible Solemnity 
should be transferred to the proposed Capital; such a Solemnity was performed, as I 
understand, when formerly it was removed to Sir W™ Johnson’s House on the 
Mokawk river, and I presume the form may be met with in the Archives of the Indian 
department, it scarcely having happened in the memory of the Indians now guiding 





1. By Article II. of the Treaty of Paris, 1783, the boundary line for this district was 
fixed as the middle of the water communication between Lake Ontario and Lake Superior. 
For the text of the treaty see Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, 

age 491. : 
e 2. Simeoe’s letter to Portland, No. 14 of December 22, 1794, contains an account of the 
offer of land for a settlement of the Western Indians. (See Canadian Archives, Q. 281, pt. 1, 
page 201.) The stream then known as the Chanail Ecarté is the modern Sydenham River. | 

3. The Council fire of the Six Nations was moved from Albany to the residence of Sir 
William Johnson in June, 1755. For a narrative of the proceedings see the New York Colonial 
Documents, edition of 1855, Vol. VI, page 964. 
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their Councils, or possibly any of the Kings Subjects as assistant thereto, unless it 
be Colonel Butler,! who has great influence among those people, and certainly a 
knowledge of their Customs, which may be of present importance. 

To this Council Fire, I should also wish that established at Detroit to be 
assembled; with such ceremonies, as may revive among the Indians in that quarter, 
whatsoever ancient forms and usages they may be attached to, or may stamp upon 
their mindy such new Impressions as the Solemnity of the occasion may render it 
proper for their common good and the King’s benefit, should at present be inculcated, 
and held in future remembrance. 

Thither also, should the Chippewa’s and Messissugua’s be invited, and the Council 
Fire, as the general place of resort of all the Indian Nations from the Mohawks on 
the Bay of Quinté or possibly the Messissagua’s at Kingston, to the straits of Detroit, 
and beyond it, should be firmly established; and all the Nations should be bound in 
one covenant, and be taught to consider (in the absence of the Commander in Chief, 
or Governor General), the King’s Lieutenant Governor, the Representative of their 
Common Father. A Council House should be built with all possible speed, and it should 
be suitably decorated with the Emblems and Ensigns of the different Nations; and 
thither, should their Chiefs be invited annually to assemble (and on particular events 
at proper seasons) for the purposes heretofore specified, and to receive their annual 
presents, or such orders as may be given them for obtaining them at more convenient 
places. s 

This great and annual meeting should be conducted with the most impressive 
Ceremony;. Troops should be assembled, either purposely, or in consequence of the 
general Relief, the Lieutenant Governor and Council should attend with all the 
Officers Civil and Military. 

In order to carry into effect the essential guidance which the Kings Lieutenant 
Governor and the Council, who are constitutionally responsible for the protection and 
welfare of the Kings Subjects in this Province, must have, and must exercise in all 
Indian Affairs, now about to be so materially interwoven and connected with the 
United States, and which under the pressure of particular circumstances calls for all 
their vigilance and attention on the Spot, and to erect a system, not fluctuating, but 
permanent, and which may suffer as little as possible from the changes of Men, It has 
been proposed that the Lieutenant Governor and Council of the Country to whom his 
Majesty has confided its Government, and not in the inferior office of Superintendant 
General, should be entrusted the total supervision of the Indian Nations, as far as 
eoncerns that management and those relations, which are necessary to prevent or 
provide against their Hostility, or alienation from his Majesty’s Interests—and in 
order to acquire a due knowledge of the Policy, the inclinations and prejudices of the 
Indian Nations, It appears most requisite that the Superintendant General, or Deputy 
best acquainted with the various Indian Nations, should be added to his Majesty’s 
Councils and have a seat at the Board; presiding in the absence of the Lieutenant 
Governor, in all transactions in which the Indian Nations shall be concerned. 

This Superintendant or rather Deputy, might have part of his Salary ex officio, 
_ as of the Council that of the Deputy ought to be augmented; Colonel M*Kee would 
be the most proper person to be admitted into the King’s Council,” and It appears to 
‘me at present of great importance that Colonel Butler, whose well known influence 
with the Six Nations is universally acknowledged to have been of the utmost conse- 
quence in the late War, should also have a seat at the Council, and possibly enjoy 





1. Colonel Butler had been connected with the Indian Department since 1755. During 
the Revolutionary War he raised and commanded a corps of Rangers which acted in conjunc- 
tion with the Indian tribes. He acquired great influence with the natives and was largely 
instrumental in preserving their alliance with Britain. 

2. Colonel McKee had already been recommended by Simcoe for appointment to the 
Executive Council. (See Simcoe to Dundas, No. 24, June 21, 1794, Canadian Archives, Q. 280, 
ot. 1, page 185.) The appointment was not made; for the reasons see page 188. 
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his present Salary for Life; as a compensation for former Loyalty and Service, 
without any future interference in the detail of distributing the presents, to which 
He appears from his state of Health, not to be able, with due vigilance to attend — 
But his long experience in Indian Affairs and Loyalty render his Opinions at the 
present crisis an object of great consideration. 

The proceedings of the Lieutenant Governor and Council should be from time to 
time as the case may require transmitted to the Commander in Chief and all the 
details, by the deputy Superintendant to the Superintendant General for his informa- 
tion, 

It seems proper, that the Presents and Pensions which are constantly once in a 
year given to certain Indians, and to the Women and Children, should be regulated 
by a List, and delivered to them as annual donations, and of Right, agreeably to the 
Custom of the late Sir W™ Johnson, and what Sir John Johnson, I understand, 
recommended to Major General Clarke on his going to England, upon leave of absence. 

This plan is peculiarly necessary to be adopted in respect to the Grand River 
Indians; both to ascertain their several claims and to prevent improper influence and 
dependance on their Chiefs, and particularly on Brant; who always aims to appear to 
them, to be the distributor of the Kings bounty. 

It would also be of evident public utility, should the Magistrates of those parts 
of the Province where the Indian presents are distributed attend at their delivery; 
their permanent situation, their Interest and personal knowledge of the Indians in 
their vicinity, would render their presence together with the Military Officers a real 
check against fraud or abuses, and would, probably, add to the Security and peace of 
the King’s Subjects by shewing to the Savages those Magistrates the Constant Wit- 
nesses of their general behavious, as in some measure, vested with Authority in the 
distribution of the public bounty. 

In regard to the Indians without the Boundary of 1783,’ It is apparent that the 
Indians who visit Detroit in their Canoes °*from the Lakes Huron and Michigan, may 
with equal ease by keeping the eastern instead of the Western shore of the Lake 
Sinclair, ascend the River Thames to Chatham &c*, and, probably, by proper exertions 
of the Merchants added to the influence of the King’s Government, may be preserved 
from becoming the property of the United-States, whensoever they shall possess Detroit 
and of their ready instruments The French Canadians. 

In the present state of Affairs, it seems, that the welfare of this Province requires 
the lessening of the Interest which the Canadians of Detroit possess in the affections 
of the Indians, as far as possible, and rather of the two, to throw it, into the hands 
of the Subjects of the United States; for this purpose, the settlements on the River 
Thames, and in particular, that at Chatham, may be of great consequence. 

Tt is reasonable to suppose, the Commerce which the United States will carry on 
with the Indians to the Eastward of the Detroit, will not revert to that Post, should the | 
British Merchants intercept by the Lake Huron and the Thames, the Commerce to the ' 
Westward of that Place. Detroit would soon be reduced to be a place of very little 
importance. 

TI have thus, My Lord, endeavoured to throw together my Ideas of a regular system, 
The very execution of its details, as appears by the orders of Your Lordship now 
before me, and by the general opinion of all classes of Men in this Province requires 
considerable alteration; the Erection of Upper Canada into a free Government, render 
in my opinion its continuance on the present footing totally incompatible with the 
Public Interest, and with the public Duty of those whose Office it is to administer its 
and should it be suffered to continue, it would hourly unfold and exhibit a striking 
Example of the inconveniences of those Systems which exist on the baseless fabric of 
Effects after the causes from which they have originated have been long antiquated 


and done away. 





1. See page 178, note 1. 
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I transmit this present statement to Your Lordship under a strong sense, that I 
should betray my public trust, did I not openly avow my Ideas of the impropriety of 
continuing the Superintendancy of the Indian Affairs, on its present footing, as It 
regards the Province of Upper Canada, and I shall therefore by enclosing a duplicate 
of this letter to the Duke of Portland in the most Solemn manner represent the 
dangers of a System which in my Judgment, is injurious to the King’s Service, and 
inadequate to any good purpose which may be expected from it. 

I conceive it to be an Establishment, not only incompetent and dangerous as far 
as concerns foreign Nations; but to be too extensive in its Objects, and of too great 
a magnitude as it respects the internal Affairs of this Province, to be for a moment 
admitted to stand upon any footing whatsoever, seperate and Independant of the 
controul. or Superintendance, of the person in whom His Majesty shall be pleased to 
confide the Government of Upper Canada. 

I therefore, if it shall continue on its present Independant Footing declare, that 
I consider the Power and Authority of my Station, requisite for the good Government 
and internal Welfare of the Province of Upper Canada to be materially and unneces- 
sarily weakened; but more especially should I be permitted to remain in this insecure 
situation, I beg not to be understood, as responsible for the Continuance of Peace, 
with the Indian Nations, and as far as their Interests are implicated and interwoven 
with the Subjects of the United States. 

I have the honour to be with great Respect, 

My Lord, 

Your Lordships 

Most Obedient 

and most humble, 
Servant 

J G SIMCOE 
The Right Honourable 
Lord Dorchester. 


Endorsed :— A. 
In Lt Gov™ Simeoe’s 
of 17% March 1795 
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DORCHESTER TO PORTLAND: 
N°. 22 


QuesBec 20% February 1795. 


My Lorp,—From the North American Correspondance Your 
Grace will perceive that this Cofnmand, Civil and Military is greatly 
disorganised : The same Person, it is true, is Governor of every 
Province, and Commander in Chief of the Forees,? with Powers 
apparently in his Commissions to draw forth in times of danger the 
greatest possible strength for their Common Defence, and for the no 
less essential Purpose of enabling him to superintend the whole, and 
prevent any System of private advantage from insinuating itself 
unnoticed, to the detriment of the Crown and Empire. 

The Minister for this Department is seldom stationary long 
enough to see through our Colonial Politics, and their interested 
bias.2> Matters of greater importance at home, constantly require his 
attention, so that he has not time to make himself master of the 
Business; or to examine the various Projects continually pressing upon 
him from these Provinces, which if properly investigated on the Spot, 
and afterwards transmitted from hence divested of the delusions of 
Fancy, and varnish of private Views, would be greatly reduced in 
Substance, and submitted to his Consideration with a perspicuity 
that would enable him to judge of the effect-they probably might 
have on the National Interests. 

The King’s Commissions being Competent for this Superintend- 
ence, it was to be expected that information of all occurrences detrim- 
ental to good Government and of all abuses tending to aggrieve His 
Majesty’s Subjects, would be collected as to a Centre; that nothing 
might lie concealed, but the whole be corrected without delay by the 
Servants of the Crown. 

Accordingly References from the Minister, and Communications 
from the several Lieutenant Governors were at first received; and I 
began to collect Information from all Parts, and to submit the Result 
to the King’s Confidential Servants. 

A different System has been since adopted, tending to revive the 
old Colonial Practice, which from an early period prepared, and 
gradually rendered all things favorable for Leaders of Rebellion, to 
usurp from Government the Confidence and gratitude of the People; 
and ended in Revolt and Dismemberment of the Empire. 








1. From the copy in the Canadian Archives, Q. 71, pt. 2, page 313. 

2. Lord Dorchester was at this time Captain General and Governor 
in Chief of the Provinces of Nova Scotia, New Brunswick, Cape Breton 
and Prince Edward Island. His Commissions for Nova Scotia and New 
Brunswick are dated April 27, 1786. The former may be found in the 
Canadian Archives, M. 588 and tho latter in M. 592. 

3. Colonial affairs were at this time under the direction of the Secre- 
tary of State for the Home Department. Since Lord Dorchester’s appoint- 
ment as Governor in Chief in 1786, Lord Sydney, Lord Grenville,. Mr 
Dundas and the Duks of Portland had successively held the position of 
Secretary of State for the Home Department. ; 

4. The reference is probably to Lord Sidney’s despatch of April 5th, 
1787, which deals with the Government of the Provinces. It is to be found 
in the Canadian Archives, Q. 27, pt. 1, page 44. 

5. Canadian Archives, Q. 28, page 28. , " 

6. See Parr to Nepean, May 25th, 1787, Canadian Archives, M. 505. 

7. Ibid, Q. 28, page 127. 


No. 4 from Lord 
Sidney, June, 1787.4 
No. 19 from the 
same, 14th 
Memorial attested 
by Lieut Govt Parr 
98 June 1787.8 

No. 33 to Lord 
Sidney.7 

No. 12 to Mr. 
Dundas (see page 
168). 
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The great changes occasioned by this Revolution, in the Political 
situation of these Provinces; their distance from all Succour, and 
from the Supreme Seat of Government, pointed out the necessity of 
an Authority on the Spot, to unite and call forth the Greatest Force 
their Population would permit and to act with promptitude in all 
Cases where delay might be dangerous. 

Thus constituted and united our Colonial strength might be in the 
Proportion of One to Fourteen, cofhpared with the Foreign Power 
extending along our Frontier: Yet, in this Critical Situation, the 
drift of our present Policy is to divide and subdivide, and of this 
Remnant to form many independent Governments, with as little 
Communication and as little Connexion as possible; while that of 
our Neighbours is to consolidate, and of many independent States to 
form one Government. 

Instead of Authority competent to carry on the King’s Service, 
to distribute orders, regulate their Execution, and enforce Obedience; 
it seems to be a measure of Office to withdraw all Power from the 
Person with whom the King’s Commissions have placed it, Communi- 
cations are made, and directions sent to inferior Officers, whereby 
the intermediate Authority is virtually superceded; which conse- 
quently Acts as a Recall on the Person in the Chief Command: the 
Injury is not in a Recall, but in the manner of bringing it about, 
which breaks asunder all Ties of subordination and overturns the 
Authority of the Crown delegated by the King’s Commission. 

Thus we not only preclude ourselves from the chance of profiting 
by occurrences which the course of time may bring forth, but 
endanger His Majesty’s Possessions on this Continent still more an 
more. 

Every one is impatient of Restraint, especially in matters of gain; 
and all things incline to favour Insubordination; with a little more 
encouragement, we may expect the Fruits thereof at an ear'y Season. 

I have said enough, I hope, to convince Your Grace it is necessary 
for the King’s Service, that this Command be speedily assumed by 
my Successor,’ with Authority sufficient to restore Order—and to 
maintain the Interests of the Crown and Empire. 

I am with great Respect and Esteem 


My Lord 
Your Grace’s 
His Grace most Obedient 
The Duke of Portland humble Servant 
&e &e &e DORCHESTER 


Endorsed—Quebec 20, Feby., 1795 
Lord Dorchester 
Ré 15. May 1795 
And, 27% N° 99. 


1. On the 4th September, 1791, Lord Dorchester wrote to Mr. Dundas 
“It will give me much satisfaction should they (the Canadian Provinces) 
escape the Dangers to which they are exposed by their unnatural Con- 
National Policy more suited to their Gen- nexion; and that they adopt a 
eral Interests. Be this as it may, you will perceive Sir, with me, that 
various reasons concur to make it necessary for the King’s Service that 
I retire from this Command; I am therefore to request you will have the 
goodness to obtain for me His Majesty’s Permission to resign the Command 
of His Provinces in North America, and that I may return home by the 
first opportunity.” (Canadian Archives, Q. 69, pt. 1, page 177.) The re- 
quest was repeated in his despatch No. 61 of October 1st. (Q. 70, page 116.) 
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PORTLAND TO DORCHESTER 
IN? 15 
WHITEHALL 27 M 
a LY ay 1795 


I have had the honor of laying before The King your Lordships 
letters numbered 22 and 23. 

I can assure Your Lordship that I felt great concern at reading 
your Letter N°. 22 and the more so because from the general terms 
in which your dissatisfaction is express’d it is not in my power to 
take those means for removing it which a specification of the particu- 
lar causes to which it is owing would have enabled me to do and 
which my knowledge of the Sentiments of all The Kings Confidential 
Servants with respect to your Lordship authorizes me to answer for 
their desire and endeavours Jointly with mine to have seen accom- 
plished. Coinciding in opinion with Your Lordship upon the prin- 
ciple of consolidating as much as possible the Strength and Interest 
of His Majesty’s North American Provinces I must notwithstanding 
avow that I should have believed on a fair and candid reference to the 
Correspondence of this Department with those Provinces and to the 
various circumstances (many of them of an urgent and Extraordinary 
- nature) under which it has been necessarily carried on that Your 
Lordship could not have thought that it was a measure of this office 
to withdraw all Power from the Person with whom The King’s Com- 
missions have placed it. and indeed I am most certain that it never 
was for a moment in the contemplation of my Predecessors to 
diminish a Particle of that Power in any degree in which the applica- 
tion of it was practicable with respect to your Lordships Military 
authority which is the first and most important consideration as 
being most capable of being applied to all the Provinces with a view 
to their defence and protection taken seperately or Jointly. I have 
only to refer Your Lordship to my last letter on this subject? a Tri- 
plicate of which I enclose. In this Capacity Your Lordship has ever 
been considered as corresponding with and directing the Commanders 
in Chief of the Districts or the Lieutenant Governors as the case may 
be in all matters of a Military Nature in such manner as you shall 
Judge necessary and I should be sorry to understand that your direc- 





1. From the original copy in the Canadian Archives, G. 539, page 121. 

2. Lord Dorchester had asked for a definite statement as to where 
the chief Military command in the Canadian Provinces was lodged. The 
Duke of Portland’s despatch No. 14 contains his reply, “ I am sorry Your 
Lordship conceives that there is any doubt entertained in any Quarter, 
of the Chief Military Command being lodged in Your Lordship’s hands— 
His Majesty’: Pleasure has already been declared in this particular, in the 
most solemn manner, by His Majesty’s Commission and Instructions to 
Your Lordship.—I am well aware that the Concerns of the Civil Govern- 
ment of Upper Canada must frequently connect themselves with the Ad- 
ministration of the Indian Department, and that of the Commissariat, so 
far as they regard that Province; and in all such Cases, I am persuaded 
that Your Lordship will always be inclined to listen to such representa- 
tions from the Lieutenant Governor touching those Departments (especially 
where the Civil Concerns and the improvement of the Province is the 
Obiect) a3 tend to forward His Majesty’s Interests, and those of the Prov- 
ince, which, are inseparable:—At the same time, there can be no doubt, 
but that ell matters relating to those departments, are primarily under 
Your Lordshin’s Authority, as Commander in Chief, and to be exercised 
under your directions, in such manner as you shall judge best for the 
Public Service.” (Canadian Archives, Q. 71, pt. 2, page 311.) 
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tions or representations to them in any case have not been attended to. 
With respect to such directions of a Military Nature as from the 
pressure of the occasion and to avoid circuity have been sent from 
hence to the Commanders in Chief of Districts or the Lieutenant 
Governors it has from the nature of your Command, been invariably 
understood and generally expressed to be communicated by them to 
Your Lordship. With respect to your Civil Authority as Governor 
General, I have only to observe that as by His Majestys Instructions 
the Lieutenant Governor of each Province is vested therewith except 
where you are present it follows of course that such Lieut. Governor 
must receive his directions from hence respecting the various Con- 
cerns of His Civil Government—at the same time, whenever and as 
often as Your Lordship shall require information from any or all of 
the Provinces touching such matters as you shall Judge proper to 
represent to His Majesty I must take it for granted that the Lieu- 
tenant Governors do as it is their duty most readily communicate 
such information to you. and I hope it is unnecessary to add that any 
representation from you in consequence thereof will always meet 
with due.attention from His Majesty’s Confidential Servants. I have 
been induced to enter rather more at large into the present subject 
from the great respect I bear your Lordship and from a wish that 
you should not continue to entertain an Idea so contrary to my Senti- 
ments as that it would ever have passed thro’ my mind to embarrass 
or diminish your Authority. From the same respect I wish to for- 
bear giving an answer to the conclusion of your letter as I hope mine 
of the 258 of December last? which I observe you have not yet 
received will render it unnecessary. = 

Having already in several of my Letters expressed my sense of the 
Attention of your Lordships Governm' to the Revenue of the Pro- 
vince I shall not trouble you with a repetition of it in answer to your 
Letter inclosing the Council Minutes on matters of state from the 
18% JanY to the 14 February last. 

The Diminution of 88 Per Cent on the Collection by Licenses 
under the Act of the 14" of His present Majesty demonstrates the 
expensive System on which this duty is collected and the saving 
which may be made by the amount of the Duties being collected 
under Acts of the Legislature in effecting which the frequent instances 





1. In his despatch of July 5th, 1794, Mr. Dundas had expressed appre- 
hension lest Lord Dorchester’s answer to the message from the Indians of 
the Upper Country might provoke hostilities with the United States. 
(Canadian Archives, Q. 67, page 177.) This had been viewed by Lord Dor- 
chester as an expression, of censure and had been one of the causes of his 
request for leave to retire. (See page 184.) 

The Duke of Portland’s letter of December 25, 1794, makes reference 
to the statement of Mr. Dundas and to Lord Dorchester’s interpretation 
of it, he says, ““ Under such an impression therefore Your Lordship must 
give me leave to say that I see nothing in the fair liberal and necessary 
suggestions contained in my Predecessors correspondence with you on this 
subject which should at all incline you to consider them as reasons for 
proposing to retire from your present Command. I cannot but hope that 
the time you have had to consider them may have already conciliated Yoar 
Lordship to the opinion I have the honour of submitting to you; and I 
hope it not less from the sincere respect and regard I bear Your Lordship 
for your long faithful and meretorious Services than from a conviction of 
the great prejudice which must arise to His Majesty’s Service if such re- 
presentations as His Majesty’s Confidential Servants judge requisite to 
make are not offered and received with that mutual frankness, candour 
and good will which the nature of the case and the Duties of the respective 
stations “ the Parties necessarily require.” (Canadian Archives, G. 539, 
page 101. 
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I have had of Your Lordships Zeal on similar occasions assure me of 
your successful as well as your best exertions. 


I have the honor to be &e. 


Beets Signed. PORTLAND. 
on 


Lorp DorcHESTER. 


PORTLAND TO SIMCOE! 


WHITEHALL, 8% Sept? 1795. 
Lt Gov™ Simcoe, 


N° 8. 
Sr, 


I have received and laid before The King your Letters of the dates N° 18—Feb. iF 1795 
9— 


and numbers mentioned in the Margin with their several Inclosures. 

As your Sentiments respecting the Commissariat and the Indian 
Department but more especially respecting the latter, are fully 
detailed in N° 20 and 21, it will not be so necessary for me in my 
Answer to these points to advert to N° 18 and 19, as they discuss 
the same Subjects. 

From the terms in which I have already stated my opinion as to 
the Nature of those Departments, both in my Letters to Lord 
Dorchester and Yourself, I should hope that their execution under 
their present Constitution, might be carried on with the best possible 
effect, both to The King’s Service, and the Civil Interest of the Pro- 
vince of Upper Canada. 

From the nature of those Departments they are placed, and 
allowed to be properly placed under the Authority of the Commander 
in Chief in the first instance, with powers to be delegated by him, 
and executed under his directions. When Upper Canada became a 
separate Province, it evidently appeared that those Departments, 
particularly the Indian, would in many respects bear an intimate 
relation to, and have connection with the Civil Policy and Govern- 
ment of that Province. This Circumstance naturally led to repre- 
sentations, that the Commander in Chief, in exercising his primary 
Authority over those Departments, in cases where their Administra- 
tion was connected with the Civil Policy and Government of Upper 
Canada, would of course arrange such Administration upon com- 
munication, and in concert with the Person entrusted with the Execu- 
tive Authority of that Province, although the Authority over the 
Departments themselves continued (as it still does) to be vested in 
the Commander in Chief. 

Having thus shortly stated the case, as it actually stands, I can- 
not but seriously regret the want of that Mutual Concert and arrange- 
ment which appear to me to be so easy and practicable, and which 
are of such Consequence at this moment, when so much depends upon 
a proper impression being made on the minds of the Indians within 
the Boundary Line of 1783, in the Upper Province.” As far as my 
own ideas go, I should be more inclined to confine any part of the 
Authority of the Indian Department which might be delegated by 





1. From the copy in the Canadian Archives, Q. 281, pt. 2, page 376. 
2. See page 178, note 1 


2 ce 7s tas 
21—March 17, 
1795. 
22—May 29, 
1795. 
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the Commander in Chief in certain Cases touching the Civil Govern- 
ment of Upper Canada to the Lieutenant Governor in person, than 
to the Lieutenant Governor and Council. The Concert and Communi- 
cation between those two great Officers would by this means be more 
immediate, and better kept up—And I should imagine that the same 
assistance might be received by the Lieutenant Governor from the 
Officers in the Indian Department merely as such, in Upper Canada, 
(in Consequence of Orders from the Commander in Chief for that 
purpose) as if they joined to their situation, that of being Members 
of the Executive Council of that Province.t 

The Circumstances which have delayed the publication of our 
Treaty with America, are highly to be lamented, as no time should 
be lost in preparing the minds of the Indians for the Evacuation of 
the Posts, conformably to the Ideas expressed in my former Letters 
on this Subject of the 19 of November and 8" of January last.’ 

Some of the Measures suggested in Your Letter to Lord Dorchester 
of the 9** of March last, especially those which relate to holding 
General Councils of the Indians, would I conceive, be very conducive 
to this purpose, and might be the means of giving them a true notion 
of their future situation with regard to us, and of the nature of the 
present Treaty, which in fact, by giving up the precarious and con- 
tingent tenure of the Posts, secures to us and the Indians, both 
within and without the Line of 1788, the most unrestrained inter- 
course and communication, and both the power and the means of 
trading with each other to an extent, which is denied to the 
Americans, from the very nature of their situation with regard to 
the Indians. 


I am &e. 
PORTLAND. 
Endorsed :—Drat. 
To L* Gov? Simcoe 
1795. 
N°.8. - 5 


t 





_ 1.See Simcoe’s recommendation regarding the control of the [Mxecu- 
tive Council over Indian Affairs, page 120 
2. See Canadian Archives, Q. 281, pt. 1, page 2. 
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ADDITIONAL INSTRUCTIONS RELATING TO THE TNDIAN DEPART- 
MENT.t 
GEORGE R. 


(L.S.) C.O. (Quebec 1795-1801. Vol. 3.) 
AppitionaL Instruction to the Governor Lieutenant Governor or the 
Person Administering the Government of Our Province of Upper 
Canada for the time being. Given at Our Court at Saint James’s 
the 15 day of December 1796 In the Thirty seventh Year of Our 
Reign. 


WHEREAS we judge it to be conducive to the better Regulation of Our Concerns 

with the Indian Nations within Our Province of Upper Canada, that the same should 
be conducted by the Person exercising the Government of Our said Province for the 
time being. It is therefore Our Will and Pleasure, That you do take upon you the 
Conduct and Management of Our Concerns with the said Indians within the Province 
of Upper Canada, and that you do from time to time give to all Persons whom it may 
concern, such Directions for the due Execution of these, Our Instructions, as occasion 
may require, such Directions nevertheless to be subject to any special Orders directed 
to you, from such Person as shall at any time be constituted & appointed by Us to be 
Governor General of Our Provinces in North America. And It is Our Will and 
Pleasure, That all Persons holding Commissions in the Indian Department within Our 
Provinces of Lower and Upper Canada, so far as the same relates to the Province of 
Upper Canada, shall follow such Orders and Directions as they shall from time to 
time receive from you in the Execution of this Our Instruction, any thing in the said 
Commissions to the contrary notwithstanding. And you are in case of any Vacancy — 
in any Office or Place in the said Indian Department within Our Province of Upper 
Canada, to transmit to Us by the first opportunity thro’ one of Our Principal Secre- 
taries of State, the name of such Person, with an Account of his Character and Ser- 
vices, as You shall esteem to be best qualified for fulfilling the Duties of such Office, 
for Our further Directions therein. 

GEORGE R. 


‘OPINION OF ATTORNEY GENERAL SEWELL ON THE AUTHORITY OF 
THE RECTORS, CHURCHWARDENS AND VESTRIES OF THE CHURCH 
OF wNGLAND2 
To His Excellency the Right Honorable Guy Lord 
Dorchester, Captain General and Governor in Chief, 
in and over the Province of Lower Canada & & & 


My Lord, 
Your Lordship having been pleased to refer to my Consideration a Letter from the 
Rev‘. M?. Doty and others officiating as the Rector, Wardens and Vestry of Christ 


1. From the copy in the “Instructions to Governors, Upper Canada, 1791-1889.” Can- 
ian Archives, M. 232, page 47. . 
eae Barthes representations were made by Lieutenant-Governor Simcoe and by Mr. Russell 
urging a change in the administration of the Indian Department in so far as it related to 
Upper Canada. ‘The retirement of Lord Dorchester and the appointment of a new vores 
in Chief afforded an opportunity for making the proposed alteration. Accordingly this i- 
tional Instruction was issued to accompany Lieutenant-General Prescott’s Commission as 


-in-Chief. 
ee aan Hao en in the Canadian Archibes, Sundry Papers, Secretary of State, 


October, 1795. 
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Church in the Borough of William Henry to the Lord Bishop of Quebec, requiring an . 
Answer to the following Question, 


“Whether the Rector, Wardens and Vestry or Sidesmen of that Church are a 
“ Corporation, having Authority to call Parish Meetings for the purpose of assessing 
“the People,”— 


I have now the honor of submitting my Opinion to Your Lordship’s Consideration. 

By the common Law of England, Churchwardens are certainly the Guardians or 
Keepers of the Church and Representatives of the Body of the Parish; a kind of Cor- 
poration, not perfect, but with power to repair the Church, and to make Rates and 
Levies upon the Parishioners for that purpose, recoverable in the Heclesiastical Courts. 

The Common Law of England however in the aggregate, forms no part of the Law 
of Lower Canada, it being an established Principle, that in conquered or ceded 
Counties, The antient Laws remain, until the King or Parliament shall have actually 
set them aside. This is particularly the case in Lower Canada, where the antient Law 
still subsists and is in fact the Common Law of the Province under a declaratory Act 
ef Parliament. 

From the common Law of England, (in which I include the Canon Law of 
England,) we cannot, I think, derive the powers and Authorities of the Rectors, 
Churchwardens and Vestries of the Church of England in Lower Canada; and in the 
antient Law of Canada, which recognizes the Church of Rome only, it is in vain to 
search for the Powers and Authorities of Protestant Institutions 

The Statutes of the British Parliament and Acts of the Provincial Legislature, 
are the only remaining Sources, to which we can look for the Powers, which the Letter 
referred supposes inherent in the Rector, Churchwardens and Vestry of the Parish of 
William Henry; and I must Confess I know not of any Statute or Act from which 
they can be derived. - 

I am therefore of Opinion, that the Persons officiating as the Rector, Wardens 
and Vestry of Christ Church in the Borough of William Henry are not a Corporation 
and have not any Authority to call Parish Meetings for the purpose of assessing the 
People. 

The Letter referred proposes an extent of Inquiry infinitely beyond the bounds of 
an Opinion; But as I Conceive the immediate Object of the Writers will be answered 
by what I have already said, and that the Grounds of this Opinion: will prove the Senti- 
ments which I must necessarily hold on the remaining points submitted for my 
Opinion I humbly hope, that Your Lordship will be- pleased to dispense with any 
further Reply to the Inquiry, on my part—The Object is of the first Importance, calls 
loudly for Legislative Interference and perhaps at this Moment ought not to be too 
minutely scrutinized. 


All which nevertheless is most respectfully submitted By 
My Lord 
Your Lordships most faithful & most 
Obedt. Servant 
J. SEWELL. 


Attorney General. 
Quebec 10% June 1795. 
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OPINION OF ATTORNEY GENERAL SEWELL ON THE RIGHT TO COL- 
LECT TYTHES.* 


Co 

fs Bus To His Excellency The Right Honorable Guy Lord 

Province of i LS Dorchester Captain General and Governor in 

Lower Canada Chief in and over the said Province of Lower 
; Canada &. &°. 


My Lord, 


In obedience to Your Lordship’s Commands signified to me by M°*. Secretary 
Coffin in his Letter to me of the 24** of August last, by which I was directed to take 
into consideration the 89 Section of the Statute 31 Geo 3. ch. 31. and to report to 
Your Lordship my Opinion whether Protestant Ministers of the Church of England, 
duly presented to any Rectory or Parsonage erected under that Act in Lower Canada, 
will be entitled to demand Tythes of their Parishioners by virtue of the above Section; 
I have maturely considered the Statute so far as it relates to the subject and have 
now the honor of submitting my Opinion to Your Lordship. 

The 39 Section of the Statute 31. Geo 8. ch 31. is in these words—‘ And be it 
“further enacted by the Authority aforesaid, that it shall and may be lawful for His 
“Majesty, his Heirs and Successors to authorize the Governor Lieutenant Governor 
“or Person administering the Government of each of the said Provinces respectively, 
“to present to every such Parsonage or Rectory an Incumbent or Minister of the 
“Church of England, who shall have been ordained according to the Rules of the 
“said Church and to supply from time to time such Vacancies as may happen therein; 
“and that every Person so presented to any such Parsonage or Rectory, shall hold 
“and enjoy the same, and all Rights, Profits and Emoluments thereunto belonging or 
“ granted, as fully & amply and in the same manner and on the same Terms and 
“ Conditions and liable to the performance of the same Duties, as the Incumbent of a 
“Parsonage or Rectory in England.” 

The Question therefore for consideration is, Does the Right of Tythes belong by 
Grant or otherwise to any Protestant Rectory or Parsonage, erected under the Statute 
31. Geo 3. c. 31. in Lower Canada? For the Canadian Incumbent according to the 
Statute is only to enjoy the Rights belonging to or granted to his Rectory or Parson- 
age, in like manner as an Incumbent in England enjoys the Rights of his Rectory. 

The Right of Tythes in England is founded upon the Municipal Law, the same in 
France and in Canada (with respect to the Catholic Clergy) It is grounded upon two 
Edits of Lewis the XIV made in April 1663 and May 1679,? and on Ordinance of the 
superior Council of Canada of the 4 of September 1667. The Idea of Tythes Jure 
divino has long since been exploded in England, in France and in Canada. In what 
Law then is founded the Right of Tythes supposed in the case in Question? From the 
Law of England it cannot be derived, for generally speaking, the Common Law of 
England forms no part of the Civil Jurisprudence of Canada;* and I am clearly of 
Opinion, that an Incumbent in Canada, cannot ground a Pretension to a Right of Tythes, 


1. From the copy in the Canadian Archives, Q.74, pt. 2, page 222. } 

2. The edict of April, 1663, authorized the founding of an ecclesiastical Seminary at 
Quebec, and in support of it granted certain specified tithes and the civil powers possessed hy 
other religious communities in France. : a A 

The edict of May, 1679, was particularly concerned with the question of tithes and con- 
tained specific regulations respecting the levying of tithes, the rights of parish priests, of the 
founders of parishes and of seigneurs on whose Lands Churches were built. See the Edicts: 
Ordonnances Royaux Declarations et Arrets du Conseil dEtat du Roi, edition of 1854, pages 
a SoG incon is apt to arise from the use of the word “ Canada ” throughout this 
opinion. In this particular case the Attorney General is referring to Lower Canada only. 
On the question of the application of English law to Upper Canada, see page 83. 
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- upon the Common Law of England alone, nor can he upon the English Statute Law, 
for the English Statute Law extends to Canada, only in Cases where Canada or the 
British Colonies are expressly mentioned; and with respect to Tythes in the Colonies, 
the Statute Law is totally silent. It is true a grant of Tythes might be derived under 
the Law of England, from another Source, for, His Majesty by Right of Conquest, 
became the sole Legislator of Canada, and a Right to appropriate certain Tythes has 
been reserved to him by Statute 14 Geo: 3. ¢. 83; but in fact while His Majesty 
remained the sole Legislator of Canada, he did not grant to any Protestant Rectory, 
those Tythes which were reserved by the 27° Article of the Capitulation, granted by 
General Amherst in 1760,? or any other Right of Tythes, and he hath not since the 
year 1774, made any appropriation or granted to any Protestant Rectory, those Tythes 
which were reserved for his Disposition by the 6% Section of the Act 14 Geo 38. c. 83. 

The Law of France with respect to Tythes in Canada, hath been abrogated by the 
Edicts of Lewis the XIV, which are before cited and tho’ the Law of Canada, of which 
these Edicts are part provides for the maintenance of the Catholic Clergy by Tythes, 
yet in the Law of Canada, where, as I have remarked, in a former Report on a Subject 
connected with the present, the Protestant Religion was not tolerated, we cannot 
expect to find a Right of Tythes, granted to Protestant Rectories.® 

It may be argued that the 39 Section of the Act 31*t Geo 8. ch 31. absolutely 
gives to Canadian Incumbents, all the Rights of an English Incumbent, but I cannot 
conceive that the words of this Section will by any means warrant such a Construc- 
tion. With respect to Tythes, it must be remarked, that very few Incumbents in 
England receive the same Tythes, how then shall we determine what Incumbent in 
England shall be the English Incumbent mentioned in the Act, whose Rights the 
Canadian Incumbent is to enjoy, or shall we presume that each Individual Incumbent 
in Canada is to enjoy, the various Rights of Tythes belonging to all the English 
Incumbents collectively? Which to the ruin of the Canadian Subject would give 
Tythes in Canada upon almost every thing, even Houses, which by custom are 
tithable in London. This could never be the intention of that Legislature, who for 
the ease of the Canadian Subject have provided by the same Act an especial fund for 
the Maintenance and support of a Protestant Clergy in Canada, and declared by 
Statute 18° Geo 8. c. 12. that they would not impose any Duty, Tax or Assessment 
whatever payable in any of His Majesty’s Colonies, Provinces and Plantations in 
North America or the West Indies, except only such Duties as it may be expedient to 
impose for the Regulation of Commerce. 

I have slightly remarked upon the Reservation of Tythes for the future disposi- 
tion of the Crown by the Statute 14 Geo: 3. c. 83. To what I have said, I think it 
proper to add, that the 5° and 6 Sections of this Statute in consequence of the 
27 Article of the Capitulation granted by General Amherst in 1760 enacts,—“ That 
. the Roman Catholic Clergy in Canada may hold, receive and enjoy their accustomed 
2 dues and rights with respect to such Persons only as shall profess the Roman Catholic 
: Seay Provided nevertheless, that it shall be lawful for His Majesty, His Heirs 
aa eee to make such Provision out of the rest of the sald’ accustomed Dues 
. and Rights for the Encouragement of the Protestant Religion and for the mainten- 

ance and support of a Protestant Clergy within the said Province as he or they shall 
“from time to time think necessary and expedient.” 

I have said that of these accustomed dues and rights, the Right of Tythes is one 
and that it has not yet been granted by the Crown to any Protestant Rectory, and is 
not therefore a Right which any Canadian Incumbent can enjoy under the 39t* Sec- 
tion of the Statute 31% Geo 3. ¢. 31., but I would not be understood to infer from 





1. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 403. —- 
eine pee aN of Gh eee ton of Beate stipulated that the obligation to pay 
ithes shou epend on the King’s pleasure. See Constitutional Document , 1759- y 
and Doughty, 1907, page 25. _ ° Jo17et Short 

8. See page 189. 
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hence that such an Appropriation may not be made should His Majesty think it 
xpedient. 

Upon the whole I am of opinion “That Protestant Ministers of the Church of 
‘England duly presented to any Rectory or Parsonage erected in Lower Canada will 
‘not be entitled to demand Tythes of their Parishioners by virtue of the 39*® Section 
‘of the Statute 31. Geo 3. c¢. 31.” 


All which is most respectfully submitted, to 
Your Lordship’s Consideration by 


My Lord 
Your Lordship’s 
m.o. & m.his. 


J. SEWELL 
Attorney General. 
Qrebec 1% October 1795. 
Enécrsed—F. 


In Lord Dorchester’s 
N°. 65. 
to the Duke of Portland 
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AN ACT RESPECTING THE ELIGIBILITY OF PERSONS 
TO BE ELECTED TO THE HOUSE OF ASSEMBLY, 
UPPER CANADA. 


IN THE THIRTY FIFTH YEAR OF GEORGE ITI, 


CHAP. IT. 


AN ACT to ascertain the Eligibility es persons to be returned 
to the House of Assembly. 


WHEREAS many natural born subjects of his Majesty, who have 
sworn allegiance to other states and powers, and been resident in 
the dominions of the same, have been induced, or may hereafter be 
induced, by the excellency and lenity of his Majesty’s government, 
to become inhabitants of this Province; and whereas it is inexpedient 
that such persons should be immediately admitted to all the privi- 
leges of British subjects ;*°" Therefore be it enacted by the King’s most 
excellent Majesty, by and with the advice and consent of the Legis- 
lative Council and Assembly of the Province of Upper Canada, con- 
stituted and assembled by virtue of, and under the authority of an 
Act passed in the Parliament of Great Britain, intituled “an Act to 
repeal certain parts of an Act, passed in the fourteenth year of his 
Majesty’s reign, intituled,” an Act for making more effectual pro- 
vision for the government of the Province of Quebec, in North 
America, and to make further provision for the government of the 
said Province,” and by the authority of the same, That from and 
after the passing of this Act, no person or persons of what condition 
soever, coming from any part, place or country, not being under his 
Majesty’s government at the time of the passing of this Act, and 
not having been a bona fide subject of the King for and during the 
term of seven years next preceding the passing thereof, shall be 
eligible to be proposed, chosen or elected as a representative, or repre- 
sentatives of any county, city, riding, borough or other place, of any 
description now or hereafter sending a representative or representa- 
tives to the House of Assembly of this Province, until such person 
or persons shall have resided for and during the space of seven years, 
next ensuing the day of his coming into and settling as a subject 
in the said Province. 

II. And be it further Enacted, That no person or persons of what 
condition soever, that shall or may have come into this Province be- 





1. From the printed copy of the Statutes of Upper Canada. edition 
of hae This Statute was repealed by the Act 54 Geo. III. cap. IV 
- The only legal restrictions on the eligibility of persons to be 
mea to the Legislative Assembly were those imposed by the Constitu- 
tional Act of 1791. It was there required that a candidate be of twenty- 
one years of age, “a natural-born Subject of His Majesty, or a subject of 
His Majesty naturalized by Act of the British Parliament, or a subject 
of His Majesty having become such by the Conquest and Cession of the 
Province of Canada.’’ Members of the Legislative Council, Ministers of 
the Church of England, or Ministers, Priests or teachers under any form 
of teligious faith were excluded as also were persons attainted for treason 
r felony. See Constitutional Documents, 1759-1791, Shortt and Doughty, 
1907. page 699. 
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fore the passing of this Act, from any part, place or country, not 
being under his Majesty’s government, and: not having been a bona 
fide subject of the King, for and during the term of seven years next 
preceding the passing hereof, shall be eligible to be proposed, chosen 
or elected as a representative or representatives of any county, city, 
riding, borough or other place of any description, now or hereafter 
sending a representative or representatives to the house of assembly 
of this Province, until such person or persons, shall have resided in 
the said Province, for and during the space of seven years next pre- 
ceding the passing of this Act. 
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III. And be it further Enacted, That if any person or persons of Penalty for 
what condition soever, coming from any part, place or country, not Proposing 


being under his Majesty’s government at the time of the passing of ou 


ring 
me a 


this Act, and not having been a bona fide subject of the King, for candidate 


and during the space of seven years preceding the passing thereof, 
and who shall and may have come into this Province before the 
passing of this Act and settled as a subject therein, from any part, 
place or country, not being under his Majesty’s government at the 
time of the passing of this Act, and not having been a bona fide sub- 
ject of the King for seven years preceding the day of his coming 
into this Province, with an intention to become a subject of the King, 
and his settling as such within the same, shall propose or offer him- 
self or themselves as a candidate or candidates to become a repre- 
sentative or representatives of any county, city, riding, borough or 
other place, now or hereafter sending a representative or representa- 
tives, until such person or persons shall have resided for and during 
the term of seven years next ensuing the day of his coming into and 
settling as a subject in the said Province; and shall be thereof con- 
victed, by the oath of any one credible witness, shall forfeit and pay 
the sum of one hundred pounds; to be recovered by any person who 
shall sue for the same, in his Majesty’s court of his bench in this 
Province; by action of debt, bill, plaint or information, wherein no 
essoin, privilege, protection or wager of law shall be allowed, and 
only one imparlance, one half of which said sum shall be given unto 
the person sueing for the same; and the other half paid into the 
hands of his Majesty’s receiver general, to and for his Majesty, his 
heirs and successors, for the public uses of the said Province and 
support of the government thereof; to be accounted for to his Ma- 
jesty, through the commissioners of his treasury for the time being, 
in such manner and form as his Majesty shall direct. 


TV. And be tt further Enacted, That if any person or persons of 
the description aforesaid, coming hereafter to settle in this Province, 
or being therein settled as aforesaid, before the passing of this Act, 
shall be chosen or elected a representative or representatives (whether 
such person or persons shall have proposed or offered him or themselves 
as a candidate or candidates or not) of any county, city, riding, bor- 
ough or other place of any description, now or hereafter sending a 
representative or representatives to the House of Assembly of this Pro- 
vinee as aforesaid, and shall presume upon such choice or election 
to obtrude or present himself or themselves into the said House as 
a representative or representatives as aforesaid; he or they, shall 
forfeit and pay the sum of twenty pounds (over and besides the fore- 
going penalty, if such person or persons shall have incurred the same) 


29e—134 
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for every that day he shall so obtrude or present himself or them- 
selves, to be recovered by any person who shall sue for the same, in 
his said Majesty’s court of his bench, by action of debt, bill. plaint or 
information wherein no essoin, privilege, protection or wager of law 
shall be allowed and only one imparlance; one half of which said sum, 
shall be given to the person suing for the same, and the other half 
paid into the hands of his Majesty’s receiver general; to and for his 
Majesty, his heirs and successors, for the public uses of the said 
Province, and the support of the government thereof, to be accounted 
for to his Majesty, through the commissioners of his treasury for 
the time being ; in such manner and form as it shall please his 
Majesty to direct. 


SIMCOE TO PORTLAND. 


Noni. Kingston Upper Canada. 


My Lord Duke, December 21° 1794. 


In the present situation of Affairs in this Country, I beg to offer for Your Grace’s 
immediate Consideration some important Objects which will be affected by the Arrange- 
ment now under Contemplation between His Majesty and The United States; these 
Objects relate entirely to the civil Government. 

A Principle on which I have considered this Government as most wisely estab- 
lished, and which I have never lost sight of in its Administration, has been to render 
the Province as nearly as may be a perfect image and transcript of the British Govern- 
ment and Constitution. In the pursuance of this Object and in order to give weight 
and respectability to the Legislative Council. which his Majesty and the Parliament 
had constituted as a Branch of Government, I thought it proper, having divided the 
districts into Counties? to create Lieutenants® selecting them where practicable from 
the Legislative Counsellors and giving to the Lieutenants as nearly as circumstances ~ 
would admit, the appointments or recommendation of the Magistrates, and the nomina- 
tion of the Officers of the Militia, as stated in the Circular Letter I beg to enclose 
to Your Grace—* [I have reason to believe this arrangement will in due Progress 
answer the intention. 

The Towns of Kingston and that on the River Niagara from their situation must 
be places of great resort. I therefore beg to submit to Your Grace, That I think, It 
would be for the public Interest and the. Kings benefit, that These places should be 
incorporated and named the Cities of Kingston and Niagara; I should propose that 
the Corporation should consist of a Mayor and six Aldermen, Justices of the Peace ex 
officio, and a competent number of Common Council, to be originally appointed by the 
Crown, and that the succession to vacant seats might be made in such a manner as 
to render the Elections as little popular as possible; meaning such Corporations to tend 
to the support of the Aristocracy of the Country. 





1. From the copy in the Canadian Archives, Q. 281, pt. 1, page 164. 

2. For the Proclamation dividing Upper Canada into Counties, see page 77. : 

3. Writing to Mr. Dundas, Nov. 4th, 1792, Lieut.-Governor Simcoe reports. “In order 
to promote an Aristocracy most necessary in this Country, I have appointed Lieutenants to 
the populous: Counties, which I mean to extend from time to time; and have given to them: 
the recommendatory Power for the Militia and Magistracy as is usual in England—of course 
those persons are selected, whom I have found at the Head of the respective Counties.” Can. 
adian Archives, Q. 279, pt. 1, page 85. 

On Nov. 2nd, 1792, Commissions were issued to Lieutenants of the Counties of Essex, 
Prince Edward, Stormont, Dundas, Glengarry, Lincoln, Frontenac and Kent. Lieutenants 
mes? later Spee’ for the Counties of Grenville, Lennox, Addington, Leeds and York. 

. See page 198. 
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I should propose that these Corporations should have maritime Jurisdiction, if 
such shall either at present or in future be necessary to take place on the Lakes and 
River St Lawrence—The whole Jurisdiction of Lake Ontario might well be divided 
between Niagara and Kingston and the intermediate Port of York. 

The S*. Lawrence might be divided between Kingston and Cornwall or New 
Johnstown—Erie might be divided between Niagara and the Post to be taken near to 
Long Point. From thence the Jurisdiction of Long Point, might extend to the Isle 
Bois blane, and from thence, that of Chatham might begin and terminate at Cabots 
Head (Pennatangushene) or Gloucester! should comprehend all the Maritime Juris- 
diction beyond that on Lake Huron and Superior and the North Western territory. 

It also appears, and possibly more eminently necessary, that I should observe to 
Your Grace, the propriety of establishing, probably by Treaty with the United States, 
some law to prevent Criminals of a certain description finding refuge in His Majestys 
dominions and those of the States, respectively. It appears to me that a vigilant 
Police is most necessary on the limits of the two Countries for that express purpose; 
and perhaps, It may be proper to enact stricter Laws on this Subject, and applicable 
to particular Spots, that might not be justifiable or necessary to be extended over the 
other parts of the Province—The straits of Niagara and the Port of Kingston are 
the general places at which strangers enter the Province, and where People leave it, 
It seems therefore, that establishing a Corporation at these places with adequate 
jurisdiction may be cf public Service in these respects. 

Great Britain from its insular situation (as far as I recollect) affords no examples 
of English laws being applicable to boundaries respecting aforeign Neighbour; and 
in particular, of communications by water; a division on which must form such a 
boundary.—The term debateable land, when England and Scotland were seperate 
Kingdoms seems to support the propriety of my wish that so soon as possible the 
Laws may define & comprehend for the purposes of internal Government both the 
land and water under certain Jurisdictions. 

I have to observe to Your Grace these proposed Corporations, should have the 
right of “suing and being sued and sufficient powers for giving efficacy to all internal 
regulations and by these means of promoting the welfare of the Community, without 
any of those monopolies which exist in European Corporations— 

The Basis adopted for an equal Representation of the People of the Province was 
Its population, ascertained by the Militia Rolls—This Principle, liable from its own 
nature, and the situation of the Country to fluctuate, will in a more particular manner 
become unequal, should Detroit be relinquished to the United States—It therefore 
appears to me, seasonable that I should request Your Grace’s directions on what estab- 
lished Principle the Extension of the number of Representatives should hereafter take 
place? and It may be worthy of your consideration whether in the present peculiar 
Instance It may or may not be proper to give the Right of electing Members to the 
Inhabitants of the proposed cities of Niagara and Kingston; which certainly will add 
to their respectability—both, should include acompetent tract of Ground, and for 
all purposes, the former should include Queenstown, where some Proprietors mean to 
build largely the ensuing Year, and the present town of N ewark. 

In respect to existing circumstances, It appears to me of consequence, That 
Niagara should be incorporated so soon as possible, were it only to preserve its name 
in the Kings Dominions. It is the policy of the United States to call themselves 
solely Americans, not only with the view to melt down in that general name ue 
part of their Confederation, but to enforce when time shall sult, their principle, “ that 


1. Cabot’s Head and Penetanguishene are not the same place as this would seem to in- 


i i 3 emi Peninsula was then 
icate. h t which forms the Northeastern extr emity of the Bruce 
oe of atid. Gloucester was the name given to the small bay at the mouth of the 


River Severn. 
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“all Colonies connected with European Governments, or depending upon them are 
“foreign, and invaders, and that They themselves only are the Natives.” 

Having no Chief Justice, and being at a distance from the Attorney General’ 
I have thought proper at the present Crisis to offer These ideas to Your Grace In 
hopes that should they be deemed worthy of attention, Charters of incorporation with 
such powers may be forwarded to me from England, before the meeting of the next 
Session; and I am to observe to Your Grace, That as by Act of Parliament* the en- 
suing Session will be the last of the present House of Assembly, It will be provident, 
to pass every Bill, that may be necessary before it be dissolved, as it not be prob- 
able that a more loyal or better disposed set of men will be again reassembled. 

It has been represented to me, that the Act of Parliament which established the 
Constitution of this Country, specifying that the Lands should be granted in free and 
common soccage*, is at variance with His Majesty’s Instructions which preclude my 
granting Lands without The reservation of Mines which may be discovered®; and It 
is stated tome that a Grant in free and common Soccage reserves only to the Crown, 
Mines of Silver and Gold. 

I shall be glad of Your Grace’s immediate directions on this Point; in particular 
as I meant to submit to you whether the grant of Iron Mines might not be made by 
the Government of this Country, there is every probability that They may be use- 
fully worked—And I presume that His Majesty’s Ministers do not mean to follow any 
system which may preclude such rude Manufactures as may be necessary for the 
benefit of the Country. 

* * * * % * * * * 


_I have the honour to be with great Respect and Deference. 
My Lord Duke 
Your Graces’s 


His Grace, most Obedient and 
The Duke of Portland most humble Servant 


&e, &e, &e. ; J G SIMCOE: 


Endorsed :—Upper Canada, 21% Dec’. 1794. 
Lt, Gov®. Simcoe, 
R, 15* May. 
Ans‘, 
No TEL: 


ENCLOSURE. 


SIMCOE TO LIEUTENANTS OF COUNTIES. 
(Copy.) 
Sir 
Having thought it necessary for the public benefit to create Lieutenants of 
those Counties within the Province which are sufficiently populous to require such a 


a a ee ee eee 

1, Chief Justice Osgoode had been removed from Upper Canada to succeed Chief Justice 
Smith in Lower Canada. The appointment of Mr. Elmsley as Chief Justice of Upper Canada 
Fee Te ACE ar IGaever aa itt, Joba White ou 

. The orney General was Mr. John ite, who came out from England in 1792, and 

who was elected to the first Assembly for the counties of Leeds and pitenkeans Mr. Whiite 
resided at York. 

8. See Article XXVII. of the Constitutional Act, Constitutional Documents, 1759-1791 
Shortt and Doughty, 1907, page 700. 

4. See Article XVIII. of the Constitutional Act. 

A eee peels 40 of. Che eens oe eo of Upper Canada, page 43. 

. From the copy in the Canadian Archives, Q. 281, pt. 1, page 173. Sime 
states that this letter was dated Nov. 1st, 1792. Me Oteree cee 
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Superintendency, I enclose to you a Commission under the Great Seal of Upper 
Canada appointing you Lieutenant of the County of — — — — — 

It may not be improper to observe that this high office under the Constitution of 
Great Britain is generally conferred upon the Persons who seem most respectable 
to His Majesty’s Government for their property, Loyalty, Abilities and Discretion in 
their several Counties, and who from a combination of such Possessions and Qualities 
acquire that weight, respect and public confidence which renders them the natural 
support of Constitutional Authority. 

; If on the one hand this Office has been at all times bestowed by the Sovereign 
with the Cireumspection and Caution due to the Important Trusts which it involves; 
on the other; it has been a principal object of honourable Ambition which the British 
Constitution approves in the first Men of y® State making a due provision of Power 
for that legal Aristocracy which the Experience of Ages has proved necessary to the 
Ballance and Permanency of her inestimable form of Government. 

In Naming You, Sir, to this office on the first establishment of the true British 
Constitution in her Colony of Upper Canada, I am influenced by the Consideration 
of finding you already at the Head of the Civil Jurisdiction of the County in which 
you reside, and having the same Opinion of Your Loyalty, and Character which oc- 
casioned Your Original Appointment, I am happy in adding my public Testimony 
to that of Lord Dorchester. 

It is my wish, that the Magistrates whom you are now to superintend may appear 
to you to be worthy to be continued in Office, but should there be Improper persons in 
that Station, You will be pleased without hesitation to give me the necessary Informa- 
tion. 

A Commission will probably be issued soon after the meeting of the Legislature, 
agreeably to the British Custom including Such persons in each County as shall appear 
proper to be continued, or added, if any Addition shall seem necessary to the Several 
Lieutenants as Justices of the Peace. 

In regard to the Militia of your County, as it is to be supposed that the Legisla- 
ture will shortly frame a General Act for the Province,’ I should not wish at present 
to make any Alterations in its Officers; You will be pleased however to be prepared 
with such lists as may be necessary to fill up any Vacancies or to supply any Aug- 
mentation, should such appear requisite—All Commissions are to be recommended by 
you, and if then they shall be approved by me, they are to be signed as in the British 
‘Act by you as Lieutenant——-—LI beg to observe that I consider all those who keep 
Taverns, however respectable in their private Characters; as not admissable either as 
Officers of the Militia or Justices of the Peace. You will be pleased to take the 
Customary Oaths with as much Publicity and Solemnity as possible. 


I am Sir &e. 
[signed] J. GRAVES SIMCOE 


Endorsed:—N°. 1 In Lé. Governor Simcoes, N°. 13 To the Duke of Portland. of 
the 21st, Dec™ 1794. 


ay -as passed by the Legislature in its nest 
1 Militia Act, 83 Geo. III, cap. I, was passed by oe 
Dee rs in i the position of the Lieutenants of Counties was formally recognized. 
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COMMISSION TO LIEUTENANTS OF COUNTIES, UPPER CANADA.’ 


GEORGE the THIRD by the Grace of God of Great Britain France 
and Ireland KING Defender of the Faith &e &e 


To Our Trusty and welbeloved Alexander McKee Esqr* Greeting; 


~ We reposing especial trust and confidence in your loyalty courage and prudence, 
have constituted and appointed and by these presents do constitute and appoint you 
to be Our Lieutenant in and of Our County of Essex in Our Province of Upper 
Canada, to have hold exercise and enjoy the said place and office together with all 
rights, privileges and advantages to the same belonging or appertaining during Our 
pleasure, and We do hereby authorize and empower you to muster array and exercise 
all and every the Militia within your said County, and to cause the same to be mustered 
arrayed and exercised according to such instructions as from time to time shall be 
given or sent to you, by Our Governor Lieutenant Governor or person administering 
the Government of Our Province aforesaid.— 

In Testimony WHEREOF We have caused these Our Letters to be made Patent and 
the Great Seal of Our Province of Upper Canada to be hereunto affixed—Witness Our 
Trusty and welbeloved John Graves Simcoe Esqr Our Lieutenant Governor Colonel 
commanding Our forces in Upper Canada 

At Our Government House Navy Hall in the County of Lincoln this 2nd-day of 
November, One Thousand Seven Hundred and Ninety-two, and in the Thirty-second 
year of Our reign. 

= (Signed) Wm. Jarvis Secy. 


SIMCOE TO PORTLAND, 


NGS 163 Upper Canada Kingston 


‘January 224, 1795. 
My Lord Duke. 


In addition to the objects, stated in my Letter, N° 13,* I have reserved a subject 
of great importance which at the present crisis it seems eligible should be distinctly 
submitted to Your Graces consideration. 

I refer to the propriety of immediately establishing, or not, some positive princi- 
ple or rule for the due application of any Income which may hereafter arise from the 
lands directed to be reserved for the benefit of the Crown; agreeably to the opinion 
of his Majesty’s Ministers as contained in the Extract of M*. Secretary Dundas 
Letter herewith enclosed. 

There is perhaps no distinct Article of the Provisions made in support of the 
Establishment of the British Government in Upper Canada more just in appearance, 
and that’ I trust may become more efficacious in the result, than “that the Extent of 
“these Preservations should not be less than what has been directed (by Act of 
“Parliament) to be allotted for the Protestant Clergy.’® 

The General and partial Arrangement of such Reservations; The Securing of 
them from undue Encroachments; and the Application of them to public purposes, are, 
severally, objects of much difficulty, and that require great Attention and Management. 





1. This copy of the Commission issued by Simcoe is taken from “ Lib. A. Commissions, 
folio 18 ”’ in the office of the Secretary of State for Canada. 

The Commission to Alexander McKee is selected because of its being the first issued to 
Lientenants of Counties. 

See page 178, note 2. ~ 

3. From the copy in the Canadian Archives, Q.281, pt. 1, page 220. 

4. See page 196. . 

5. Sse the despatch of Mr. Dundas to Lord Dorchester, No. 1 of September 16, 1791, 
quoted supra, page 59, note 3. 
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The establishment of the British Constitution in this Province may be contem- 
plated as a most wise and necessary measure, in a variety of respects, but more 
especially, as offering the best Method gradually to counteract, and ultimately to 
destroy, or to disarm, the Spirit of democratic Subversion, in the very Country which 
gave it existence and growth; and this it is reasonable to believe may be effected, by 
exemplifying a better practical system of internal Government, than the seperate 
States of America can possibly demonstrate; and setting forth the Superior Advan- 
tages which an Union with Great Britain presents to this Province to what can be 
offered to the Subjects of the various States by their Confederation. 

I beg to observe, that as it was on this foundation that I undertook the Adminis- 
tration of the Government of the Province of Upper Canada, so I can assure Your 
Grace that in no one instance in my power have I willfully departed from its princi- 
ples, I have therefore endeavoured to establish the form as well as the Spirit of the 
British Constitution by modelling all the minutest branches of the Executive Govern- 
ment after a Similar system, and by aiming as far as possible to turn the Views of 
His Majesty’s Subjects from any attention to the various modes and customs of the 
Several Provinces from which they emigrated, to the contemplation of Great Britain 
Itself, as the sole and primary Object of general and particular Imitation. 

It is evident, that in the due course of events an Uniform Adherence to this 
point; just support, and proper Examples, may produce the most important Effects, 
and in a manner, that has never yet been experienced in Any British Colony, & gradu- 
ally anglicize this internal Empire—but while this and all other Arrangements must 
be progressive in their Effects, a most striking and immediate Superiority is given to 
the British Province; by the terms, on which, his Majesty, in. his benevolence, has 
directed the Crown lands to be granted, forming a perfect Contrast with those which 
the United States offer to their Settlers.* ' 

This very circumstance will, I hope, impede those Settlements from whose vicinity 
as I have elsewhere particularly observed to Your Grace, there seems a well founded 
apprehension of danger to this Province—but the obvious and inestimable advantage 
which the Settlers in the Kings dominions may derive over those of the United States, 
is, that their present exemption from taxation will be the inheritance of their pos- 
terity, (for whose welfare the American Farmer is peculiarly provident) : and that this 
immunity will arise from the Provision made in the reservations of the Lands of the 
Crown for the Support of Government. 

In this respect therefore, My Lord Duke, the benevolence and wisdom of his 
Majesty’s Government, at this moment, forms a Complete Contrast, with the Avarice, 
and Want of foresight in the Seperate States, or the Confederation of the Republick, 
nor is it possible that any ancient Possession, or probable, that any future acquisition 
of the United States, shall otherwise be regulated, than to become the subject of un- 
conditional sale, to the Land Jobbers of America or Europe. 

The oppression, it may be said, the impracticability of raising taxes in a Country 
So internally situated, as is the case of Upper Canada, may be fully represented to 
Your Grace, in the Speech of a Representative of Pennsylvania? which I beg to submit 
to you, on the Subject of the recent disturbances at Pittsburg, it is copied from a 
Newspaper; while this Speech instructs those who administer the Government of 
Upper Canada, what it is proper to avoid, it corroborates the Superior Advantages 





1. See the Proclamation relating to the settlement of Crown Lands, supra, page 60. 
The conditions attached to grants of the Crown Lands in Upper Canada were similar to those 
adopted in the Lower Province. 3 

2. The speech referred to was delivered by Mr. White on the motion for the appoint- 
ment of a Committee of the Legislature of Pennsylvania. to bring in a Bill authorizing the 
Governor to complete the Quota of Militia required from that State by accepting voluntary 
enrollments and to provide bounties for such volunteers. The speech contained a criticism 
of the treatment received by the western settlers from the federal Government. See Canadian 
A'chives, Q. 281, pt. 1, page 234. 
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which his Majesty’s Subjects, in local Circumstances not very different, must derive 
from a more provident Attention to their Happiness and future Welfare. 

Under similar Impressions at the close of the first Sessions of the legislature of 
this Province,! I adverted to the Object of these Reservations. 

T not only My Lord Duke had in Contemplation the permanent Effects likely to 
flow from these Reservations, and the Strength and immediate Animation, such Ap- 
propriations would give to the Settling of his Majesty’s dominions, but the Convic- 
tion that the Reservations could never be effectually guarded and preserved, unless the 
Legislature of the Country and the People at large; felt an interest in the Advantages 
to be deduced from them. 

This Opinion I entertained from a perfect knowledge of the manners of those 
Individuals who settle in distant Countries, and that they will not be restrained from 
cecupation, but by force; and from General Observation, on the very unproductive 
Nature of the Quit Rents, in America which although in the infancy of the Rebellion 
were invidously stated. by the Congress, as soon to pour immense Wealth into the 
Hands of the Crown, It has never been thought advisable to collect since the Sepera- 
tion. 

The General Arrangement of these Reservations, as far as Grants have been made 
under the present Government, has been communicated to M'. Dundas in my letter N°. 
17,2 I have thought it proper to make in addition to those Reservations, and independ- 
ant of the general Principle; Specific Appropriations for such purposes as I am now 
carrying into effect; such as, to remunerate the expences of opening the Military Roads 
by the Soldiers, building Inns or Posts necessary for Communication, and the erection 
of a Wharf at York—such reserves, I hope, will by sale, reimburse the Original ex- 
pence, and (if from Circumstances the Sale should be differed,) the interest accumu- 
lating on its Expences. 

But upon the general view of these Reservations, I am of Opinion, that they 
should not be sold, but leas’d for as short a term as may be reasonable, at an annual 
Rent. 

Having offered these observations to your Grace’s notice, I beg leave to submit 
to You, whether at this period, so critical and important in respect to the Province of 
Upper Canada, It may not be for the King’s Interest, that, at the ensuing Meeting of 
the Legislative Council and Assembly, [the last Sessions under the Act of Parliament] 
T should communicate to the Houses his Majesty’s gracious Intentions in making 
such Reservations; and that in such formal terms, as may be sufficient to prevent, 
hereafter, any absolute Grants of these lands being made to Individuals, or being 
perverted from their original intention, and permanent Appropriation? ‘ 

If the particular Circumstances of this Province shall render such a Measure 
advisable in Your Grace’s Judgment, I beg permission to observe, that I suppose it 
might be carried into execution by a gracious Message of His Majesty’s expressing 
his Royal desire, and benevolence; & upon such a Message, it might be proper to 
ground a Summary mode of proceeding under the Authority of the Legislature against 
those who should infringe upon such Reserves, a very necessary object, and which 
mode might be equally extended for the Security & preservation of the Lands appro- 
priated for the maintenance of the Protestant Clergy. 

It might be not improper, in the royal Message, to stipulate and define the pur- 
poses to which the reservations as they shall become productive; may in regular pro- 
gression be applied, such as the Civil Government, the Marine, the Fortresses, the 
Troops of the Crown, and such objects as may be considered, for the general Advantage 
and protection of the Empire, leaving, the Provisions for the internal Government 
of the Counties or districts to be furnished from other resources. 





1. For Simcoe’s speech at the close of the first session of the Legislature see the Can- 
ean Archives, Q. 279, pt. 1, page 132. 
2. For Simcoe’s letter No. 17, see the Canadian Archives, Q. 279, pt. 2, page 332. 


CONSTITUTIONAL DOCUMENTS 203 
SESSIONAL PAPER No. 29c 


I take this opportunity of mentioning to Your Grace, that having received from 
the Bishop of Quebec a Copy of his letter to M" Dundas of the 15** September 17944 
I shall shortly through his Lordship offer my Sentiments on the Subjects therein 
stated ; a matter of the most serious Consequence. 
ae aero ae Se notice to Your Grace that in the Act of Parlia- 

s constituted and which has been justly considered 
as its Magna Charta the forty sixth Clause Confirms his Majesty’s Right in Parlia- 
ment to enact such laws and exercise such power as may be necessary for the regula- 
tion of Commerce and the general Benefit of the British Empire therein; the next 
clause; .The Forty Seventh clearly intimates, “that the Net Produce of such Duties 
“as may be collected in future shall be applied by the Legislature of the Province.” 

It has been suggested in the House of Assembly that this Clause, gives the legis- 
lature a retrospective claim as far as the present Duties may be Concerned, to be made 
acquainted with their application—Means have been taken to prevent any formal 
motion in this respect ’till such time as I am informed of the Opinions of his Majesty’s 
Ministers on the Subject but as it. is evident, that a very considerable Part of the 
Duties now raised, are Articles consumed in the Indian Trade within this Province, 
and by its Inhabitants, and there is reason to believe that the trade for Rum may be 
extended from thence to the Subjects of the United States; and more particularly as 
M*. Dundas has stated in his letter, N° 2 September 16‘ 1791, to Lord Dorchester ;? 
_ the disposition of his Majesty’s Ministers to obtain a repeal of such duties when- 

soever the Legislature of the Province shall establish an equivalent for them; It 
seems therefore to be just, that the Amount of such duties should be duly laid before 
the legislature of the Province that when circumstances shall render it expedient 
adequate means may be adopted for their repeal. 

It is scarcely possible, My Lord Duke, that a Commutation of these duties will 
take place for many years; But, as it seems, their annual Account may be readily 
laid before the House of Assembly and legislative Council, and by so doing some 
dissatisfaction might be prevented without any detriment to the King’s Service, It is 
therefore; I have thought it proper to make this Statement to Your Grace—If it 
appears in any view objectionable, I have little doubt but I shall be able, at present, 
to prevent this question from being agitated. 

Your Grace will also have the goodness to consider on the 48, and 44 Sect: of 
the Act alluded,* so far as the latter clause expressly stipulates the grant of all lands, 
“in free and Common Soccage to such persons who held Certificates of occupation; 
and whether as I have intimated to Your Grace if by the Nature of such Grants, all 
Mines, Gold and Silver excepted, become the property of the person holding the Grant, 
it may not be advisable that the instructions® which prohibit the granting of Lands 
without the reserves of mines and timber and on which my Proclamation of the 7” 
of February 1792° was founded may not be done away. 

As I do not perceive any injury which will accrue to the Crown or the Public by 
the annulling of these restrictions, It seems to be proper on all accounts that the 
future Inhabitants of the Province should be placed upon the same footing in their 
tenures as the Original Settlers; in particular, as the latter enjoy a very peculiar 
Advantage which may justly be considered as a sort of primogeniture in the not having 
their lands seperated and divided by those intervening Reservations, which are to 
take place in the New Grants. 


1. This letter contains a review of the condition of the Church of England in Upper 
Canada and suggests means for promoting its interests. See the Canadian Archives, 
Q. 69, pt. 2, page 385. 

2. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 707. 

3. Ibid, page 692. 


4. Ibid, page 706. 
5. See Articles 36 and 40 of the Instructions to the Governor of Upper Canada, supra 


pages 42 ard 43, and also the Additional Instruction, page 205, note 2. 
6. See page 60, note 1. ‘ 
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Having thought it proper to communicate to Your Grace the Speech Marked A? 
as applicable to the Subject now before me, I am sure I shall be pardoned for observ- 
ing that It substantiates in a very eminent degree the necessity as well as the pro- 
priety of the happy application of the Provisions wanted for the victualling of the 
Kings forces, to the encouragement of the Agriculture of this Province—the same 
extension in the purchase of Stores for its naval Armaments, will I trust in no very 
short period lay the foundation for the rapid Growth of Hemp or manufacture of 
Canvass, and in the present Crisis of European Affairs, I am happy to believe, that 
nothing but want of reasonable support and systematic Arrangement will prevent a 
successful termination of the great experiment, whether the Enjoyment of the princi- 
ples and forms of the British Constitution, internally, and a common interest and 
union, externally, may not attach for Ages This Commanding Province to the side 
of Great Britain ? 

At least admitting the apprehensions of the Lukewarm and desponding to govern 
the Subject, it is reasonable to presume an internal and compact Government may be 
built up, which in its interests, and Commerce, would be more united with the States 
of Europe than those of the Atlantick Shores of America. 

I have the honour to be with the utmost Respect, 
My Lord Duke 
Your most Obedient and most 
humble Servant 
J. G: SIMCOE. 
His Grace 

The Duke of Portland 

One of His Majesty’s Principal 

Secretaries of State, 

&e., &e., &e. 


Endorsed :—Upper Canada 22%. Jan’. 1795 
Lt, Govt. Simcoe. 
R4, 15t, May 
Ans‘, 
WE NG. 


PORTLAND TO SIMCOE? 


WHITEHALL 20% May 1795. 
Lieut. Governor Simcoe, 
N°. 7.— 
Sir, 

Since my Dispatch to you of the 9 instant, I have laid before the King your 
letters numbered from 12 to 17 inclusive, with their several Inclosures. 

I am well aware of the difficulties under which, from a combination of circum- 
stances, you have been obliged to regulate your behaviour toward the American States, 
and I am happy in giving you this testimony of my entire approbation of your 
conduct. ‘ 

I have maturely considered the Contents of N°. 13° and I should be wanting in 
the duty I owe to my Station, if I were not unequivocally to state it as my opinion, 
that neither the Plan of creating Corporations, nor that of establishing Lieutenants of 
Counties, is at all eligible, in the present situation of Canada. What it might be 








1. See page 201, note 3. ‘ 
2. From the copy in the Canadian Archives, Q. 281, pt. 2, page 328. 
3. See page 196. 3 
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prudent to concede to an earnest desire of the People, is one question, What it is 
expedient for Government to bring forward, or propose, is another, 

Both the Measures seem very unfit to be encouraged by the Parent State in a 
dependent Colony—The Legislative Power being given up to an Assembly of their own, 
it is only thro’ the executive Power, vested in the Person having the Government of 
the Province, that the Sway of this Country can be exercised—Every kind of Authority 
that is not inconsistent with the Constitution given to the Province, ought, therefore to 
be concentered in his hands—Whereas the evident tendency of both these Measures, 
is to fritter down his direct Power, and to portion it out among Corporations and 
Lieutenants, who, on many occasions, may be disposed to use it in obstructing the 
Measures of Government, and, in all events, will require to be courted and managed, 
m order to secure the right direction of the Influence thus unnecessarily given them. 
IT have entered purposely more at large into these proposed Measures, because I observe 
that your adoption of them arises from an idea, that by assimilating the modes of the 
Government of the Province, to the modes of the Government of England, you will 
obtain all the beneficial effects which we receive from them—Whereas to assimilate a 
Colony in all respects to its Mother Country, is not possible, and if possible, would not 
be prudent. The one may have many Institutions which are wholly inapplicable to 
the situation of the other—Some there may be, which we permit to continue here only, 
because they already exist, and are interwoven with other parts of the Government, but 
which, perhaps, if we had a choice, we should not now be disposed originally to intro- 
duce—Such, in the Opinion of many, are Corporations, and separate Jurisdictions of 
all sorts. Others there are which may be objectionable in a Colony, as tending to 
lessen the Authority which the Parent State ought to possess over it, as long as that 
relation subsists between them—Of this description I conceive to be all subordinate 
Powers created in the Colony, beyond those which are absolutely necessary for its 
internal Police—The Power of the Person having the Government, is the Power of 
this Country; but such subordinate Powers as are proposed, are not ours.——We have no 
Connection with, or direct Influence over, those who exercise them—They are rather 
means and instruments of Independence.—Having said thus much, it must depend on 
local circumstances and further consideration, how far it may be expedient to attempt 
+o undo anything that has been already done;? but I can see no ground that will 
authorise me to encourage the further prosecution of either of the Measures in ques- 
tion, 

I have referred to the Lords of the Committee of Privy Council for Trade and 
Plantations what you have stated respecting Mines and Minerals, with a view to 
receiving their Opinion, whether His Majesty’s Instructions respecting them, may 
not be considered as applicable to Royal Metals only, viz. to Gold and Silver.” 

r x + * * * % * * 
' With regard to that part N°. 16% which respects the Crown Lands, having 
already written at large to Lord Dorchester,* I have now only to enclose the same for 





1. See page 196, note 3. , aa 

2. 2 ee decided to reserve only mines of gold and silver. An Additional Instruc- 
tion dated July 6th, 1797, was accordingly sent to Governor Prescott and to President Russel 
to the effect that “ Our Will and Pleasure is that in all Grants of Lands which shall be made 
within Our said Province a Clause be inserted (in lieu of the clause above mentioned), reserv- 
ing to Us, Our Heirs and Successors ail Mines of Gold and Silver only which shall be dis- 
covered upon euch Lands; Provided nevertheless, and it is Our further Will and Pleasure 
that in such Particular Grants of Lands, which may be made in Our said Province,, lin 
respect whereof you shall be of Opinion that it will be for the Public Interest, that Coals and 
all Mines cf Copper, Tin, Iron, and Lead discovered therein should be reserved to Us, Our 
Heirs, and Successors, such Clause of Reservation be inserted therein as is contained in this 
behalf in the above recited Instructions to Governors of Lower Canada, (Canadian Archives, 
M. 231, page 71). 

3. See page 200. g efi end 

4. This letter, Portland to Dorchester, No. 13, of April 6th, 1795, is not enclosed. It may 
be found in Q. 71, pt. 1, page 91. The Duke of Portland there remarks ; 

“The very ample provision which, in process of time, the Church Lands will afford to the 
Protestant Clergy, will doubtless, at a future period, render the perception of Tythes unneces- 


206 CANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


Your guidance and direction; and I beg leave to add, that I feel much satisfaction at 
Your early attention to a matter of such importance as the due care and management 
of the Reservations both of the Church and Crown Lands. 

The Crown Reservations will certainly, in the Progress of time, form a consider- 
able Fund, towards supporting the expences more immediately appertaining to tlie 
Executive Branch of the Legislature; it therefore becomes a primary object to that 
Legislature, to preserve those Reservations from being lessened or deteriorated by means 
of Trespasses committed on them or by any Species of Fraud whatever. Notwith- 
standing this, I am of Opinion that it would not be proper to define or limit the 
appropriation of them in the most distant degree, for any Specific Services at a future 
period. Such a proceeding would take that grace from the Crown whieh should 
accompany those Acts which, from time to time, it may perform for the relief of the 
Province, and the support of its Government. 

I do not see the slightest objection to the Assembly being made acquainted both 
with the Amount and the application of Monies raised by Duties paid by the Prov- 
ince. Such a system so far from being detrimental, must always be of Service to 
His Majesty’s Interests. I am of Opinion that the whole Expenditure of the Prov- 
ince, as well as the public Revenue arising from it, should be laid before the House, 
that it may be aware of the great disproportion between them, and consequently be 
impressed with the generous and liberal conduct pursued by Great Britain for pro- 
moting the strength, wealth, and general prosperity of the Province. 


+ * * * * * * * * 


I am &e. 
PORTLAND. 


Endorsed :—Drat. 
To Lt. Governor Smoor 


May 1795. 
SIMCOE TO PORTLAND. 
UPPER CANADA 
Navy Hau 30. October 1795. 
N°. 30 
My Lord Duke, 
Ido myself the honour of acknowledging your Grace’s Letter N°.7 of the 20. of 

May. 


It is with the most solid satisfaction, that I receive Your Grace’s approbation of 
my conduct in the late transactions with the United States, under difficulties, origin- 
ating from the most extraordinary occurrences; and which, both as a Servant of His 
Majesty, and as a Man, I cannot but feel my great good fortune in having escaped. 





sary, and it therefore becomes a very material object, to adopt such measures, as may tend 
most directly and immediately to render them, as well as the Crown Lands, in some degree 
productive. With this View, I submit to Your Lordship’s Consideration, whether it may not 
be preper to form a Committee of the Executive Council, for the care and management of 
the Church and Crown Lands, who should be authorized and instructed to lett the same to 
the possessors of adjoining Lots, or other Persons, for terms of years. or for Lives, on certain 
reserved Rents, to be respectively received and managed for the benefit of the Crown, and the 
future Incumbents of the Rectories which shall be established in respect of such Lands pu 
enent ce ee ue fen ) 5 

The Church and Crown Lands will, of course, become of some Considerati My 21 S 
tion as the Lots adjoining to them become cultivated, especially to the holdersice ike adioind 
ing Lots. And it seems highly proper, that some competent, respectable, and responsible 
mode of managing them should be adopted without delay. I am therefore desirous that Your 
Lordship should Consult with His Majesty’s Law Officers on: this Subject, as well as with 
the Bishop of Quebec as far as the Church Lands are concerned, and report to me, for Hig 
Majesty’s information, the result of your deliterations. = 

1. From the copy in the Canadian Archives, Q. 282, pt. 1, page 6. 
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eee ae Be oe Grace, a few Observations in vindication of the 
Sara e regulated my Conduct, as submitted to your Grace, in my Letter 
- 18," and in answer to which you are pleased to state as your Opinion “that neither 
the Plan of creating Corporations, nor that of establishing Lieutenants of Counties 
are at all eligible in the present situation of Canada.” the very high Respect that is 
personally due to Your Grace, as well as that which I owe to your dignified station, 
make uM necessary in my own Justification, not to be too apprehensive in engaging Your» 
Grace’s time; particularly, in the elucidation of objects of no trivial Importance. 

i appears proper that I should state to your Grace, that, uncontrovertibly, on 
my receiving the administration of the Government of this Province, under the Canada 
Act, I did conceive, and stated to His Majesty’s Ministers, that I considered the Act 
as the Magna Charta of the Colony, and that it was my duty to render the Province 
as nearly as may be “a perfect Image and Transcript of the British Government and 
Constitution ”—The forms of the British Constitution, from the very seed plot in the 
Province to their Maturity in the Parent State, being in my Judgement, essentially 
necessary for the preservation of the Public Tranquillity, and the best Security for 
Colonial Allegiance—this certainly is personal opinion, & the whole attempt to 
govern a Colony on these principles, is undoubtedly, an Experiment; but the Experi- 
ment originates from the new and distinct Constitution given to Upper Canada, and is 
sanctioned by it; and my personal Opinion has uniformly influenced my pub- 
lie Conduct; for had M* Fox succeeded in his Motion of rendering the Legislative 
Council of the Province Elective,* It is well known that I should have, respectfully, 
declined the Administration of the Government. 

I have already stated to your Grace, in N°. 18, that to give a Constitutional 
Respectability to the Members of the Legislative Council was a principal reason for 
my establishing Lieutenants of Counties, but it by no means was the Sole one—the 
distance that the seat of Government, wherever placed, must be from many parts of 
the Colony, seem to me to require a gradation of Officers as absolutely necessary for 
its internal and subordinate regulation. Nothing presents itself more naturally than 
leaving the Superintendancy of such regulation in the hands of Persons whom the 
Colonists, principally disbanded Soldiers, have long been accustomed to consider, as 
their Leaders; by having exercised the Administration of Justice, or having commanded 
them in the Field; and from such Persons, It appears to me, that the recommendatory 
Power of adding to the Magistracy and Militia, where necessary, must have been 
deduced, under whatever name, had I not neglected the Public Interest; and that the 
appellation of Lieutenant, by no means a novelty in the ancient Colonies, while it 
contributes to their personal respectability, detracted in no degree whatsoever, from 
the direct Power, but added much to the Influence of the King’s Representative; at the 
same time that it concentered, and rendered manageable, the internal Government of 
this extended Province—And of such utility, Ibeg to assure Your Grace, I have 


found it. 





Li a page ioe 
2. Sse page 204. 
Sh ha position of Mr. Fox is set forth in his remarks on the clauses of the Quebec 
vernment Bill relating to the Legislative Council. , ; f 
i «Taste d, therefore, oe the King’s Naming the Council at that distance—in which case 
they had no security that rersons cf property, and persons fit to be named, would be chosen— 
wishirg, as he did, to put the freedom and stability of the Constitution of Canada on the 
stron est besis, he proposed thst the council should be elective. But how elective? Nave 
the members of the House of Assembly were intended to be, but upon another footing. ® 
proposed that the members of the Council should not be eligible to he elected unless thes 
possessed qualifications infinitely higher than those who were eligible to be chosen mem is 
of the House of Assembly. Ey this means, they would have a real aristocracy chosen y 
persons of property from among persons of the highest property, and who would ene neler, 
sarily possess that weight, influence, and independence, from which alone could ie ee 
a poy.er of guarding against any innovations that might he made, either by the peop aoe ty 
one part, or the Crown on the other.” Parliamentary History of England, Vol. XXI 1 ED 


1792, page 411. = Dy eS ae ee 
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But I have to represent to your Grace, the awful example of the late American 
Rebellion; from the beginning to the end, from its progress to its maturity, It is 
considered by the Loyalists of this Country, as the most scandalous and Swindling 
Transaction that has disgraced the Annals of Mankind; The formation of Committees, 
who with extreme activity exercised all the subordinate Offices of Government, and 
possessed themselves of the Civil Sword, which they without hesitation exerted with 
unrelenting Severity against their Opponents, was the principal mean by which the 
Rebellion was brought to a certain degree of maturity, even before It was suspected in 
Great Britain; such a Lesson, most surely, My Lord Duké, inculeates the necessity 
of providing a vigilant, and pervading, and active authority to superintend every 
division of a Province, physically separated into so many detached parts;and, I know 
of no Arrangement of equal Utility and Wisdom, with that which the Counties of 
England exhibit as the platform of their internal Government, in the due Connection 
of the Aristocratic and Democratic System of their Magistracy. 

I therefore, upon the most mature deliberation cannot but consider, the Establish- 
ment of Lieutenants of Counties, as the natural result of the Constitution of the 
Country, and as essential to the Kings Service; and since all my statements previously 
to my leaving England,’ and during my administration of this Government,have been 
formed on the propriety of supporting that just Aristocracy which the Canada Bill has 
provided for;? and since, I have always estimated this Power, as barring the Avenues to 
disaffection and Sedition, by making a constitutional Provision against those turbulent 
Talents which may otherways with great facility gain a more than Aristocratic Ascend- 
aney over a People, composed as are the generality of Colonists, and who by the 
possession of such means may be capable and desirous of disturbing the Operations of 
Government in the slightest, as well as the most essential particulars; and since, I 
have always contemplated this aristocratic Power as being the truest safe guard of the 
Sovereignty against such Machinations, particularly in a Province where the direct 
Weight of the Executive Power is a Feather, and It possesses none indirectly, the 
Military being vested by the Commander in Chief in Inferior Agents. So I beg leave 
with all due deference to Your Grace, from these Opinions to deduce the Observations, 
that I should be very happy was their sufficient property and other Qualifications in 
any Members of the Legislative Council to see the provision of the Canada Act, in this 
respect, immediately completed by an hereditary Seat derived from a Title of Honor 
being vested in their Families, 

I cannot therefore under such impressions but feel myself proportionably mortified, 
by the measures which I have substituted, in some degree as preparatory & leading to 
that event, being disapproved of by Your Grace. 

It may not be unnecessary for me to observe to Your Grace, that when I speak of 
assimilating the modes of Government to those of the Parent State, I principally allude, 
in matters of less consequence, to checking the Elective Principle from operating so 
universally as it does in the United States; but which, as may be seen in some of the 
Acts, though I have been enabled to restrain, I by no means had the Power.to abolish. 
The House of Assembly being in many respects at their first meeting tenacious, and 
untractable; the Legislative Council having more than once prevented me from the 
necessity of giving a negative to their Bills I must also beg leave to submit to your 
Grace, that in the Legislative Acts of this Province Care has been taken, to avoid the 
Introduction, of those, which seemed irrelevant to its situation; or which were 
generally supposed to have been proved to be inconvenient in the parent Country. 

But since Your Grace considers the recommendatory Influence which I have 
attached to the Station of Lieutenants, agreeably to the tenor of my letter to them, as 





1. Lieut.-Governor Simcoe’s views on, the Government of Upper Canada were ex 
in a long despatch to Mr. Dundas in June, 1791. See Canadian cee. Q. 278, ey nas 
2. Articles V. to X. of the Constitutional Act provide for the conferring of hereditary 
titles of honour on members of the Legislative Council. See Constitutional Documents 
1759-1791, Shortt and Doughty, 1907, nage 6986. 3 
3. See the opinion of Sir J. C. Sherbrooke on this question, page 490. 
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given ao since you see “no grounds to encourage the further prosecu- 
rion of the measure,”, : feel it as my bounden duty, implicitly, to follow Your Grace’s 

; and without hesitation to sacrifice my own Judgement to those principles of 
due subordination, which, in official measures, will I trust, ever regulate my conduct. 
I shall therefore submit to Your Grace’s further Consideration, the local circumstances 
which may lessen the inexpediency of any measures that Your Grace may think proper 
T should adopt, in order to undo what has already been done, namely, the appointment 
of Lieutenants of Counties and desiring from them recommendations of proper 
_ persons to exercise the duties of Officers of Militia; and of Magistrates in their 
respective Counties. 

My Circular letter,? to the Lieutenants was dated on the first of November 1792 
and in the second Sessions in the Year 1793 by an Act of the Legislature the Militia 
bill was formed Expressly, on the English Model, and of course acknowledging the 
Power of the Lieutenants of Counties;* It appears to me to be inexpedient to attempt 
to repeal this Bill; and possibly the only mode of abolishing the Lieutenants of 
Counties is, either by openly avowing that His Majesty’s Ministers have disapproved 
of my Creation; or by letting them gradually die off and not be renewed—but this 
latter mode will bear with it this inconvenience, that most of the Lieutenants are 
Gentlemen in the prime of their Life and from the hardihood required in their Mili- 
tary duties the last War, It is to be hoped may long withstand the inclemencies of a 
new Country. 

Should your (trace approve of those modes, I am ready to do my duty in carrying 
them into effectual execution: and I should wish that the measure, bowever irksome, 
should originate with me, rather than be left as a source of unpopularity to my 
Successor. 

There will be many plausible reasons that will assist me in the task; for the last 
Lieutenancy I appointed, there were several Applicants, of equal claims either as 
Magistrates or Military Servants of the Crown, had not residence in the County pre- 
ponderated in favor of the person appointed; so that a decision on this noint may be 
held out as having been so disageeable that I would not chuse to undergo it on future 
occasions, and at present, I may prepare the way by not filling up the vacancy 
occasioned by the death of Colonel Grey.* 

I beg to observe to Your Grace that by the creation of Lieutenants, I have had 
the temporary opportunity of doing justice to myself in respect to the Officers who had 
eminently served the King; many of these Gentlemen, thought themselves neglected 
in the list transmitted by Lord Dorchester,> as Sir John Johnson’s, for the Choice of 
the King’s Ministers, either to become Executive or Legislative Counsellors; and Sir 
John Johnson having disclaimed the Arrangement of this List, They naturally sup- 
posed from the Alterations made therein that I was adverse to their preferable Claims; 
but this appointment did away all such suppositions; and as no complaint whatever 
was made against the Persons I selected, It prepared more than any other circum- 
stance, for that degree of facility with which public affairs have been carried on in 
this Province; and for that unanimous and determined Zeal which so recently 
appeared when It was threatn’d with War and Devastation. 

In respect to Corporations I beg to observe to your Grace, as I did not previously 
submit my appointment of Lieutenants to His Majesty’s Ministers, considering such 
appointment, as of course, and unobjectionable, so understanding that objections might 


1. See page 295. 

2. See page 198. i 

3. The Act 32, Geo. III, Chap. I, not only acknowledged the power of the Lieutenants 
but made them the central feature of the Militia system of the Province. See also supra, 
page 199, note 1. o 

4, James Gray was appointed Lieutenant of the County of Stormont, Nov. 2nd, 1792. 
- On Oct. Mth, 1786, Archibald McDonell was appointed as his successor. : 

5. For Lord Dorchester’s recommendations see his despatch to Mr. Grenville, March 
15th, 1790, Canadian Archives, Q. 44, pt. 1, page 130. 


29c—14 


210 CANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


be raised to the Establishment of Corporations I felt it my duty to state to Your Grace 
my reason for recommending the Measure and to request your directions thereon. 

Your Grace’s disapprobation, of course, debars me from any further prosecution 
of an object which, in my judgment, might be easily modified so as to contribute 
essentially to the Welfare of the Province. ; : 

The Treaty recently concluded with the United States on the most liberal prin- 
ciples, will give to that artful People great facilities in attempting, what in their 
controversial writings on the Treaty, and in general conversation they look forward to 
with confidence and pleasure, the Alienation of the Affections of the People of this 
Province from Great Britain;—I am confident that if proper measures are taken and 
this Country be vigorously supported, their efforts will be in vain; but I should be 
deficient in my duty did I not respectfully observe to Your Grace that in my Opinion, 
whatever may be effected by the Influence of the Executive Government in this 
Country, nothing can be expected from its Power; and it is evident, in my apprehen- 
sion, that from the result alone, of the full exercise of the faculties inherent in every 
distinct Branch of the British Constitution, this Province can be rootedly attached to 
the British Empire. 

I have the honour to be with the utmost Respect and Deference. 

My Lord Duke 
Your Grace’s 
most Obedient and 
most humble Servant 
J G SIMCOE. 
His Grace the Duke of 
Portland, One of His 
Majesty’s principal Secretaries 
of State. 
&e,  &. &c. 


Endorsed :— 
Upper Canada 30%. Oct™. 1795. 
L*. Gov". Simcoe. 
R 3%, Feb’. 
Ans*, 34. March. 
IN, Sy 


PORTLAND TO SIMCOE. 


WHITEHALL, 3°, March 1796. 
M. Genl. Simcoe 


Ne eel, 


No. 30.—30th Sir 
October 1795. ‘ 


No. 31.—8th I have laid before The King Your Letters of the dates and numbers 
Pe mentioned in the Margin. 


Taking into consideration what has been already done with respect to 
the appointment of Lieutenants of Counties in Upper Canada, it would 
certainly be highly unadviseable to pursue any measures for setting them 
aside. It is not as to the principles upon which you judged proper to 
make those appointments that there can be any doubt, or objections 
started; The Observations in my Letter of the 20!" of May last? were 





1. From the copy in the Canadian Archives, Q. 282, pt. 1, page 35. 
2. See page 204. 
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directed to the appointments themselves from a reasonable ground of 
apprehension, that in the present infant state of the Province, they 
would not be found to answer the end proposed. In introducing a new 
authority, such as that vested in Lieutenants of Counties into a new 
Government (should such a measure have been judged necessary) it 
appears to me, that it would have been safer, and the influence which 
His Majesty’s Representative thereby parted with would have been more 
easily controuled & directed, if the appointments of Lieutenants. in 
the first instance, could have been made to extend to the Districts or 
Circuits of the Province, instead of being multiplied and subdivided into 
Counties:—But as the case now stands, it will be proper to adhere 
strictly to the mode of proceeding sanctioned by your Authority, and 
you will, of course, lose no time in filling up the vacancy occasioned by 
the death of Colonel Grey. 

, The working of Mines, particularly those of Iron, in Upper Canada, 
will unquestionably be of great public advantage; and supposing even 
that the ore should be found more plentifully on the American side of 
the Treaty Line than on ours, yet as the natural advantages for working 
it are in favor of Upper Canada, we shall, of course be proportionably 
benefited by that circumstance. 

I am &e. 
PORTLAND. 
Endorsed :—Drat. 
To M. Gen!. Simcoe 
March 1796. es 
N°. 11. 


OPINION OF WILLIAM GRANT ON THE RIGHT TO COLLECT TITHES? 
Copy st January 1796 
My Lord, 


I have received, and considered the Papers sent me by your Grace’s desire con- 
cerning the Right of the Protestant Clergy in Canada to exact Tythes from their 
Parishioners.—By the old Law of Canada reestablished in 1774 the Roman Catholic 
Clergy alone were entitled to Tythes or other Ecclesiastical dues. If a protestant 
clergy have any such Right it must be derived from some new and special enactment. 
By the 14. Geo. 3. Cap 83%, the Catholic Clergy were declared to be entitled to receive 
their ancient Rights and dues from those of their own persuasion only; had it not 
been for this every Parishioner of whatever religious persuasion would have been 
bound to pay Tythes to the Roman Catholic Priest. The Restriction however did not 
operate as an exemption in favor of Protestants from all obligation to pay Tythes; 
for it was provided by the same Act that it should be lawful for His Majesty to make 
provision out of the rest of the said accustomed dues, and Rights for the maintenance 
and support of a protestant Clergy. But this did not give any Right to a protestant 
Clergyman to exact Tythes even from protestants. The Right of collecting them was 
wholly in the King, who might relax, or enforce it as might be judged expedient.— 
The only other Act that has any reference to the subject, is that of the 31% G. 3 O. 
31, by the 39 Section of which it is declared that every person presented to a Par- 


1. See page 209. 


2. From the copy in the Canadian Archives, Q.77, page 225. 
3. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 403. 
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sonage, or Rectory shall hold the same, and all Rights, Profits and emoluments there- 
unto belonging, or granted as fully and amply, and in the same manner &c. as the 
incumbent of a Parsonage, or Rectory in England.’ 

This Clause does not give any Right to the Protestant Parson or Rector. It only 
declares that he shall hold those belonging or granted to him as fully, & amply as an 
Incumbent in England. What Rights do belong to a Protestant Parson in: Canada, it 
does not determine. . The King may. no doubt, grant the Tythes which he has a Right 
to collect from all Persons who are not of the Roman Catholic Persuasion. But this 
Right never has been exercised, and those best acquainted with the Circumstances of 
both Provinces seem to think that it would be inexpedient to attempt to enforce it. 

As to the Powers of vestries, Church wardens &¢ of Protestant Churches, I con- 
ceive they must be the subject of Legislative Regulation, for I do not apprehend that 
the late Act has the Effect of introducing into Canada that Part of our Common & 
Ecclesiastical Law that relates to such matters. 

All which is respectfully submitted by, 


My Lord, 
Your Grace’s 
&e. &e. 
His Grace the Duke of Portland (Signed) W. GRANT. 


&e &e &e. 


Endorsed :—Copy of a Letter from M* Grant to the Duke 
of Portland dated 8 Jany 1796. 


CONSTITUTION OF EXECUTIVE COUNCIL, UPPER CANADA. 


Minutes or Executive Councm, Upper Canapba,? 
Councin CHAMBER at Newark 11% Aucust 1797 


Present 


His Honor Peter Russell Esq’. President 
Hon!. John Elmsley Chief Justice 

Hon!. James Baby 

Hon!. Alex’. Grant 

Hon!, Aineas Shaw 

Honl. John M°Gill 

Hon!, David William Smith 


The President addressed the Board in the following words, 

GENTLEMEN,—I did not expect to have had an occasion for putting you to the 
trouble of attending me here; as I had flattered myself that the Council near me 
would have answered every purpose for which a Council might have been wanted, 
until I could return to York, But upon my proposing a question to the Members of 
a Council held here on the 27 of last Month, the Chief Justice? unexpectedly started 


1. See the Constitutional Act, ibid, page 705. 

2. From the original Minutes of the Executive Council, Canadian Archives, State Book 
B. Upper Canada, page 61. 

3. The Chief Justice, Mr. John Elmsley, was born at Marylebone, England in 1762, and 
was called to the bar at the Middle Temple in 1790. In April, 1796, he was selected to succeed 
Mr. Osgoode as Chief Justice of Upper Canada and was at the same time appointed to the Exe- 
cutive and Legislative Councils of the Province. When the office of Chief Justice of Lower Can- 
ada became vacant in 1802 through Mr. Osgoode’s resignation, Mr. Elmsley was selected for 
promotion. He was appointed to the Executive Council in August 1802, and in the following 
year to the Kegislative Council of which he subsequently became President. Early in 18 
owing to the serious condition of his health, he was granted leave of absence and was prepar- 
ing to return to England when his death occurred at Montreal on the 29th of April. 
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an objection to the competency of the Board, founded upon the insufficiency of its 
Number. 

The Members then present, were the Chief J ustice, M™. Baby and M*. Smith,? 
~and I presided. Being therefore exceedingly alarmed at an objection which, if 
immoveable, would invalidate almost every proceeding of the Executive Council, 
since the existence of this Government; I caused the Governor General’s Commission 
and Instructons to be laid before the Board, and was in hopes that after maturely 
reconsidering the matter, the Members would have met me in Council the next day 
perfectly satisfied of ‘their own competency. The Chief Justice however appearing 
to be only more strongly confirmed in his opinion and the other two Members being 
unwilling to take upon them to decide a question which respected their own Power, 
it was unanimously referred to the decision of a full Board. 

You are consequently, Gentlemen, now called upon to declare your opinions in 
Council. 

Whether a Board of the Executive Council of this Province, consisting (as before 
stated) of the President (while Administring the Government) and three other Mem- 
bers, is a competent Board of Council, and its number sufficient to give validity to 
tts proceedings? | 

Gentlemen,—When you have determined this question, I shall take the liberty 
of submitting some other matters of Importance to your consideration 

The President then withdrew. 

The- Board proceeded to take the question proposed by the President into con- 
sideration 


Adjourned 
Counci, CHAMBER AT Newark 12% Aucust 1797 


Present 


His Honor the President 
The Hon!. John Elmsley Chief Justice 
“ Hon!. James Baby 
“ Hon!. Alex’. Grant 
“ Hon!, Aineas Shaw 
“ Hon!, John M°Gill 
“ Hon. David William Smith 














1. On the 8th of May, 1797, an order had been issued by the Executive Council directing 
the Secretary of the Province to transmit before the Ist of June to each of the officers of gov- 
ernment concerned in the granting of land a statement of the account between him and such 
officer up to the 31st of March and also to transmit to the Clerk of the Council a general 
statement of all such accounts. The Secretary had not complied with this order and on July 
27th the President submitted to the Executive Council the question: “ Has the Secretary, 
neglected or not to obey an order of this Board?” The Chief Justice then objected to’ the 
eompetency of its number to decide a question likely to lead: to the serious consequences 
which might follow their determination. On the following day the question of the constitu- 
tion of a quorum was submitted to the Council, but it was decided that the opinion of a full 
board should be secured. See the Minutes of the HWxecutive Council, July 27th, 1797, Can- 
adian Archives, State Book B, Upper Canada, page 57. ; d 

2. David William Smith, only son of Major John Smith of the 5th Regiment which was 
stationed at Detroit, was born in 1764. He served as Ensign in his father’s regiment and in 
1799 acted as secretary to the Land Board of Hesse of which his father was chairman. He 
was elected to the first Assembly of Upper Canada for the combined counties of Suffolk and 
Essex. Shortly afterwards he removed with his father to Niagara and in September 1792 
was appointed Surveyor of Lands for the Province. In June 1793, he was articled to ithe 
Attorney General and in July of the following year was called to the bar. In March 1756, 
he was appointed an honorary member of the Executive Council. He was elected to the 
second Parliament in 1796 for the County of Lincoln, and in the following year was choser. 
Speaker of the Assembly President Russell selected him for the position of Lieutenant of 
the County of York in 1798. In July 1799 he was appointed Master in _Chancery for the 
Province. He was returned to the third Parliament in 1799 and was again elected Speaker. 
In 1801 he served as one of the Commission for the Administration of the Government of the 
Province. He resigned his various appointments in 1804 and retired to England where for 
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The Board having met, resumed the consideration of the question proposed by 
the President, and in consequence 

RESOLVED, that it does not appear from the Governors Commission}, or from the 
Royal Instructions,’ that His Majesty has declared how many Members short of the 
whole number, shall constitute a Board of Executive Council: and that therefore it 
is necessary that the Board should specify some number until His Majesty’s pleasure 
be known, 7 ; 

RESOLVED, that three Members of the Executive Council, whether Ordinary or 
Extraordinary, exclusive of the Member who may Administer the Government shall 
until His Majesty’s pleasure is known be deemed a sufficient number to form a Board 
for all purposes except those specified in the Sixty fifth Article of the King’s In- 
structions.” 

Resotvep, that His Honor be requested immediately to transmit these resolu- 
tions to the Secretary of State and request His Majesty’s pleasure thereon? 


Many years he managed the estates of he Dake we Northumberland. H ; 
peTOnEE of the United Kingdom in 1821. -His death occurred at Alnwick, Ponce ete 


ae ae pees 5 and 33, 
oe is article of the Instructions required the President to have th 
Ranees : D ; a ee ee ve t e consent of a 
military slicer. _ Seo page counen before dissolving the Assembly or dismissing any civil or 
. His Majesty’s pleasure was expressed in a despatch of ic 
President Russell, No. 7 of January 10th, 1798. See ee 218. the: Dukexol Postland). caer 
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AN ACT FOR THE BETTER PRESERVATION OF HIS 
MAJESTY’S GOVERNMENT, LOWER CANADA. 


ANNO TRICESIMO SEPTIMO GEORGII I. 
CAP. VI.t 


AN ACT for the better preservation of His Majesty’s Government 
as by Law happily established in this Province. 


[2d. May, 1797.] 


WHEREAS it is necessary to defend and secure His Majesty’s 
good and loyal subjects against every traiterous attempt that may be 
formed for subverting the existing Laws and constitution of this 
‘Province of Lower-Canada, and for introducing the horrible system 
of Anarchy and confusion, which has so fatally prevailed in France; Preamble. 
therefore and for the better preservation of His Majesty’s Govern- 
ment, and for securing the Peace, the Constitution, Laws and Liber- 
ties of the said Province; Be it enacted by the King’s most Excellent 
“Majesty, by and with the advice and consent of the Legislative 
Council and Assembly of the said Province of Lower-Canada, con- 
stituted and assembled by virtue of and under the authority of an Act 
passed in the Parliament of Great Britain, intituled, “An Act. to 
“repeal certain parts of an Act, passed in the fourteenth year of His 
“ Majesty's Reign, intituled, “ An Act for making more effectual pro- 

“wision for the Government of the Province of Quebec, in North 

“ America, and to make further provision for the Government of the Perce ntl) 
“said Province,’ And it is hereby enacted by the authority of the py iets ctatioss 
same, that every person or persons who are or shall be in prison with- reeen for 
in this Province of Lower-Canada, at or upon the day on which this ae ieee 
Act shall receive His Majesty’s Royal Assent or after, by warrant of in custody until 
His said Majesty’s Executive Council of and for the said Province, the Ist May,1798. 
signed by three of the said Executive Council, for High Treason, ~ 

misprision of High Treason, suspicion of High Treason or Treason- 

able practices; may be detained in safe Custody without Bail or main- 

prize until the first day of May, which will be in the Year of Our 

Lord one thousand seven hundred and ninety-eight; And that for and ; ¥ 
during the continuance of this Act, no Court or Courts, Judge or Nor shalhenoi . 
Judges, Justice or Justices of the Peace, shall bail or try any such Vecany court's : 
person or persons so committed, without a Warrant for that purpose &e., eon a 
from His Majesty’s Executive Council, signed by three of the said the Hasoatn 
Executive Council, any Law, Statute, Act or Ordinance to the con- Council. 

trary notwithstanding. 

II. And be it further enacted by the authority aforesaid, that for Justices not to 
and during the continuance of this Act, it shall not be lawful to or Po ae en 
for any Justice or Justices of the Peace within this Province, or in tah 
any District or part thereof, to bail or admit to bail any person or 
persons charged with the crime of High Treason, or misprision of 
High Treason or suspicion of High Treason or Treasonable prac- 
tices, any Law, Statute or Ordinance to the contrary notwithstand- 


ing. F 


1. From The Provincial Statutes of Lower Canada, 1797. This statute 
was renewed annually until 1802. In 1803 it was re-enacted and again re- 
newed annually until 1812 when a eaapure regarding its provisions ae 
between the Legislative Council and Assembly. (See page 428). For the 
proceedings in a case which arose out of it see page 379, 
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During the con- 
tinuance of this 
Act, persons 
charged with 
High Treason, 
&c., to whom a 
writ of Habeas 
Corpus has 
been allowed 
not to be re- 
turnable in 

less than 
fourteen days. 


Of which the 
Courts are to 
give notice to the 
Governor, &. 


Habeas Corpus 
not allowed by 
Courts, &e., 

to persons in 
prison at the 
time of their 
application, by 
warrant of the 
Executive 
Council. 
Where the 

writ of 

Habeas Corpus 
is allowed. 
Courts, &c., not 
to bail such 
persons, if on 
the return of 
such writ it 
shall appear that 
they have been 
committed by the 
Executive 
Council. 


Continuance 
of the Act. 


Not to invalidate 
or restrain the 
privileges of 

the Provincial 
Parliament. 
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III. And be it further enacted by the authority aforesaid, that for 
and during the continuance of this Act, in all and every case, in 
which application shall be made for His Majesty’s writ of Habeas 
Corpus to any Court or Courts, Judge or Judges within this Pro- 
vince, or in any district or part thereof, by any person or persons who 
are or shall be in prison within this Province, at or upon the day on 
which this Act shall receive His Majesty’s Royal Assent or after, 
charged with High Treason, Misprision of High Treason, suspicion 
of High Treason or Treasonable Practices, such writ of Habeas Corpus 
(if allowed by such Court or Courts, Judge or Judges) shall not be 
made returnable in less than fourteen days from the day on which 
such writ of Habeas Corpus shall be allowed, and in all and every 
such case, it shall be the duty of such Court or Courts, Judge or 
Judges and of each and every of them, and they are hereby required 
when and so soon as such application for such writ of Habeas Corpus 
shall to them be respectively made, to give notice and information 
thereof in writing, together with Copies of such application and of 
the affidavit or affidavits or other paper writings, on which such © 
application shall be founded, to the Governor, Lieutenant Governor 
or Person administering the Government of this Province for the 
time being. 


IV. Provided always, and be it enacted, that such writ of Habeas 
Corpus, or the benefit thereof, shall not be allowed by such Court or 
Courts, Judge or Judges to any person or persons detained in prison 
at the time of his, her or their application of such writ of Habeas 
Corpus by such warrant of His said Majesty’s Executive Council as 
aforesaid, for such causes as aforesaid or any or either of them, and 
that in all and every case, where such writ of Habeas Corpus shall 
be allowed, no Court or Courts, Judge or Judges shall bail or admit 
to bail, the person or persons to whom such writ of Habeas Corpus 
shall be allowed, if upon the return made to such writ of Habeas 
Corpus at the expiration of fourteen days, from the day on which 
such writ of Habeas Corpus shall be so allowed, it shall appear that 
such person or persons shall be then detained in prison by such war- 
rant of His said Majesty’s Executive Council, as aforesaid, for such 
causes as aforesaid or any or either of them, any Law, Statute, Act 
or Ordinance to the contrary notwithstanding. 


VY. And be it further enacted by the authority aforesaid, that this 
Act shall continue and be in force, from the day on which it shall 
receive the Royal Assent, until the first day of May in the Year of 
Our Lord one thousand seven hundred and ninety-eight; and that 
after the said first day of May one thousand seven hundred and 
ninety-eight, all and every person or persons so committed shall have 
the benefit and advantage of the Laws relating to, or providing for, 
the liberty of the subjects in this Province. 


VI. Provided always and be it enacted by- the authority aforesaid, 
that nothing in this Act shall extend or be construed to invalidate or 
restrain the lawful rights and privileges of either Branch of the Pro- 
vinicial Parliament in this Province. 
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Upper CanabDa York November 198 1797; 
N°, 23 

My Lorp Duxs,—I have the Honor to inform your Grace that Mr. Justice 
Powell? has re-assumed the Functions of a Puisné Judge of this Province. But the 
Provincial Act of the 34 of His Majesty, which establishes a Superior Court of 
Civil & Criminal Jurisdiction &¢, having directed that the Chief Justice and two 
Puisne Judges shall preside in the Court of King’s Bench,’ and the actual presence 
of at least two Justices being consequently requisite to constitute the said Court; 
I have judged proper to continue the appointment, to the temporary Exercise of the 
Office of Puisne Judge untill His Majesty’s Pleasure be further known, which your 
Grace was pleased to signify your approbation of in a letter to Lieut-Governor 
Simcoe dated the 9 of May 1795.4 For should either M*. Chief Justice Elmsley® 
or M*. Justice Powell (who are the only Justices within the Province until a second 
Puisne Judge may be appointed) happen to be prevented by Sickness or other Causes 
from attending their Duty in Term time at this Place, (an event very possible while 
those Gentlemen continue to reside on the other Side of the Lake) full & complete 
Justice could not be administered and even altho they should both be on the Bench, 
it appears to be equally possible that a knotty Question of Law may arise, whereon 
they may each entertain a different opinion (as very nearly happened this last Term) 
in which case a Suspension of Justice must necessarily follow. 

I presume therefore to hope that my Continuation of this temporary Appoint- 

ment may receive your Graces approbation, as being the only measure I felt myself 
authorised to take for obviating the possibility of any such Inconvenience. 
: I think it my Duty, however, to inform your Grace that upon my informing M". 
Chief Justice Elmsley that I had issued the usual Commission for that purpose, he 
was pleased to call upon me for the authority by which I had acted; to which Ques- 
tion I did not judge it to be consistent with the dignity of the Station which I have 
at present the Honor of filling in this Province to make any reply; but I beg leave 
to inclose for your Graces Information Copies of my letter to the Chief Justice and 
his Answer® 

I have the Honor to be with the greatest Respect My Lord Duke 

Your Graces, ; 
Most Obedient & Most Humble Servant 
PETER RUSSELL 
His Grace the Duke of Portland 
&e &e &e 





1. From the copy in the Canadian Archives, Q. 284, page 16. 

2. William Dummer Powell was one of the Loyalist pioneers of Upper Canada. He was 
born in Boston in 1755 and was educated in England and on the continent. He was called to 
the Bar atthe Middle Temple in 1779 and in thesame year came to Montreal where he began 
the practice of his profession. In 1789 he was appointed Judge of the Court of Common Pleas 
for the District of Hesse, a position which he held until 1794, when, on the formation of a 
new judicial system for Upper Canada, he was promoted to the position of puisne judge of 
the Court of King’s Bench, 

8. See page 146. : 

4. The removal of Chief Justice Osgoode to Lower Canada in 1794 left Mr. Powell as 
the only Judge of the Court of King’s Bench. Under these circumstances Lieut.-Governor 
Simcoe appointed Mr. Russell to the temporary exercise of the office of puisne justice. The 
Duke of Portland, in the letter here referred to, approved of the appointment until His 
Majesty’s pleasure be further known. See Canadian Archives, Q. 281, part 1, pages 23 and 263. 

. See page 212, note 3. ; ; 

6. In the first of the enclosures, dated Nov. 5, 1797, Mr. Russell informs the Chief 
Justice that he has issued a commission constituting himself a puisne judge of the Court of 
King’s Bench during term. He requests permission to absent himself from the court for a 
- few days but promises thereafter to attend whenever his presence may be required. The 
Chief Justice in his reply of the following day asks by what authority the commission has 
been issued and in what respect it differs from the one under which Mr. Russell has hitherte 
taken his seat. (Sce the Canadian Archives, Q. 284, pages 19 and 20). 


218 CANADIAN ARCHIVES 


4 GEORGE V., A. 1914 


PORTLAND TO RUSSELL? 


Noi: 
WHITEHALL 10. Jan: 1798. 


Sir,—I have laid before The King your Letters numbered from 16 to 21 both 
inclusive. 

In answer to the first, relative to the Fees arising from fixing the Great Seal of 
the Province, altho’ I do not find any Article in His Majesty’s Instructions to the 
Governor, Lieu’. Governor or Person administering the Government of Upper Can- 
ada, immediately relative to it, yet I am entirely of opinion conformably to the Rule 
laid down in His Majesty’s other Colonies, that one moiety of the Fees should be 
paid to the Lieut. Governor, and the other moiety to the Person administering the 
Government in his Absence.—Agreeable to this Principle, and with a view of making a 
suitable Provision for the Person who, in the absence of the Governor or Lieut, 
Governor, executes the Office ad interim, you are also to consider yourself intitled 
to draw for one moiety of the Lieut. Governor’s Salary, during his Absence, to com- 
mence from the 1%* of July last. Due Provision being thus made for you, as the 
Person executing for the time being His Majesty’s Government in Upper Canada, 
you will understand that you are not to execute (or to receive any Salary under pre- 
tence of executing) the Office of Puisné Judge as such a Circumstance would give 
occasion to suppose a connection between the judicial & executive Authority whick 
require the greatest Caution to be preserved distinct & separate from each other.” 

His Majesty is pleased to approve the decision of the Executive Council which 
establishes the number of the Council which shall form a Quorum except in the case 
stated?—As any three or more of the Members of the Executive Council are 
empowered, by The King’s Commission to the Governor, to do so solemn an Act, as to 
swear him into his Office, the above decision of the Council appears to have been 
founded on that Precedent. 
3 I am, Sir, 

Your most obedient humble Servant 
PORTLAND 


M*. President Russeil. 





1. From the original in the Canadian Archives, G. 53, page 114. 

2. Mr. Russell’s letter of Nov. 19th which reached England on the 2nd March, had not 
been received when this despatch of the Duke of Portland was written. On January 21st 
1798, Mr. Russell again wrote to the Colonial Secretary defending his action on the 
ground of the necessity of providing against any contingency which might suspend the course 
of justice in the Superior Court. On the 8th of June replying to Mr. Russell’s letter of 
November 19th, the Duke of Portland simply repeats the decision given in his previous letter 
of ey LE (See the Canadian Archives, Q. 284, pages 129 and 139). 

.- Nee page . ; 
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RIGHT OF LEGISLATIVE COUNCIL TO AMEND BILLS IMPOSING A TAX. 


JOURNAL OF THE HOUSE or ASSEMBLY, Lower Canapa.t 


Saturday, bth May, 1798. 


Mr. Coffin from the Committee appointed to draw up reasons to be offered to the 
Legislative Council at a conference for disagreeing to some of the amendments made 
by the Legislative Council to the Bill intituled, “An Act to amend an Act passed 
in the thirty-sixth year of His Majesty’s reign, intituled, “An Act for making, 
; repairing and altering the Highways and Bridges within this Province, and for 

other purposes,” reported that they had drawn up reasons accordingly, which they 
had directed him to report to the House; and he read the same in his place, and 
afterwards delivered them in at the Clerk’s table where the same were read, and are 
as follows, videlicel. * * * * 

The Assembly cannot agree to the sixth amendment? made by the Legislative 
Council, Press 7th, because the said amendment lays a charge upon the subject in 
addition to those provided by the Bill: and the laying, altering’ or changing any 
burthen or charge whatever upon the subject is the sole and inherent right of the 
Commons, from which the Assembly never can depart. 

The Assembly agree to the seventh amendment made by the Legislative Council, 
Press 7, line 49. 

The Assembly cannot agree to the eight amendment*, made by the Legislative 
Council, Press 9; because the said amendment is a disposition of the public monies, 
contrary to the undoubted right of the Commons, from which the Assembly never 
can depart. f 

The Assembly cannot agree to the ninth amendment made by the Legislative 
Council, Press 10, because it is entirely dependent on the eighth amendment. 

The Assembly decline offering any other reasons at this time, hoping that these 





1. From the Journals of the House of Assembly of Lower-Canada.—Quebec: Printed by 
order of the House of Assembly, and sold by John Nielson: MDCCXCVIII. 

2. The first five amendments being of a clerical nature were accepted by the Assembly, 
The sixth amendment was as follows :— i 

strike out clause 22D, and insert instead thereof— 

“ And be it further enacted by the authority aforesaid, that from and after the first day 
of January one thousand seven hundred and ninety-nine instead of the personal labour re- 
quired under and by virtue of the said Act passed in the thirty-sixth year of His present 
Majesty, every male inhabitant of the cities of Quebec and Montreal respectively, living with- 
in the limits described by the Proclamation hereinbefore mentioned, of the age of eighteen 
years and under the age of sixty, not being bona fide an apprentice or menial servant, shall 
either in person, or by a sufficient substitute, work on the Roads or Highways on every day 
and at every place to be appointed by the Surveyor of the city or limits wherein he shall 
reside for any space of time not exceeding three days in every year, with such tools, at such 
time, subject to such penalties and with such exemptions as in the said Act are set forth, save 
that it shall not be required of such persons to bring horse or cart to such labour as afore- 
said, and that it shall and may be lawful for such persons to compound in manner herein- 
‘after mentioned, by paying the sum of one shilling and three pence currency for and in lieu 
of each days personal lahour to which they may be liable.” 

« Provided also, and it is hereby enacted that the Surveyors of the cities and limits afore- 
said respectively, shall annually on the first Sunday in the month of June give public written 
notice at the Churches of the said cities of the time and place when and where persons 
inclined to compound for the said duty, may signify such their intention to the said Sur- 
vyeyor and all and every person signifying the same who shall then pay to the Surveyor or 
within the space of one Calendar month after the date of such public notice, pay to the 
Overseer of his division, such composition money as aforesaid shall be discharged from the 
performance of such duty, but in case the composition money is not paid within one month 
as aforecaid, the parties neglecting the same shall be considered as defaulters, and shall be 
liable to the same forfeitures as they who make wilful default. (Journals of the House of 
Assembly, Lower-Canada, 1798, page 169). 

3. The eighth amendment was as follows :— 

strike out clause 30 and insert in lieu thereof— . ie 

“And whereas by thesaid mentioned Act it is provided that the Justices may divide the 
Cities and Parishes of Quebec and Montreal into such number of divisions as they shall judge 
necessary not exceeding six, and to allow to each Overseer a sum not exceeding Ten pounds ; 
Be it enacted hy the authority aforesaid, that it shall and may be lawful for the said Justices 
respectively to apportion a sum not exceeding Sixty pounds among the Overseers to be named 
for each division in such shares as to the said Justices shall appear to be just and reasonable. 
(Jourvals of the House of Assembly, Lower Canada, 1798, page 171). 
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will be sufficient to induce the Legislative Council to desist from the said sixth, 
eighth and ninth amendments.’ 


JOURNAL OF THE LEGISLATIVE CouNncIL, LowER CANADA.” 
Tuesday 8&*May 1798. 


The Members convened were 


The Chief Justice, Speaker, 
Lord Bishop of 


Quebec. 
Mess"s, Dunn Sir Geo: Pownall 
Baby Caldwell a 
DeLanaudiere DeLotbiniere 


The Honourable M'. Dunn’ reports from the Committee appointed to draw reasons 
for this House insisting on their Amendments to the Bill intituled “ An Act to amend 
“an Act passed in the thirty-sixth year of His Majesty’s Reign intituled, “An Act 
“for making, repairing, and altering the Highways and Bridges within this Province, - 
“and for other purposes.” that they had drawn reasons accordingly as follows. 
Reasons offered by the Legislative Council for insisting on the Amendments 
made by them to the Bill intituled, “An Act to amend an Act passed in the thirty- 
“sixth year of His Majesty’s Reign, intituled, “An Act for making, repairing, and 
“ altering the Highways and Bridges within this Province, and for other purposes.” 
The Legislative Council having taken into consideration the Reasons given by the 
House of Assembly at a Conference on Monday last, for their disagreeing to the 
Amendments made by the Legislative Council, to the Bill intituled, “An Act to 
“amend an Act passed in the thirty-sixth year of His Majesty’s Reign, intituled, 
“An Act for making, repairing and altering the Highways and Bridges within this 
“Province, and for other purposes.” The Legislative Council do insist on their 
Amendments. 

1°*, Because altho’ the Legislative Council are apprized of the privilege attri- 
buted by the Law and usage of Parliament to the Common’s House, in all Grants of 
subsidies or Parliamentary Aids, and in all Bills by which money is directed to be 
raised upon the subject, a privilege upon which the Legislative Council are not 
desirous of invading, but on the contrary are so scrupulous of trenching, that even 
in the Present Bill they have in more Instances than one surrendered their own 
Judgement, more especially in having acquiesced in the doubling the Assessment. 
Yet they deemed themselves authorized to make the Amendments objected to, because 
they go merely to diminish and not to add to a portion of Labour prescribed by an 
existing Act, to which the Legislative Council had given their concurrence, of course 
were parties to it and might therefore exercise a Judgement whether they would 
depart from their own Sanction entirely, or propose such a Temparament as they have 
offered. 

274, Because they are not apprised of any precedent, nor has any been pointed 
out to them, where under similar circumstances, the House of Commons have 
objected to Amendments, and the House of Lords of the British Parliament (by 
whose proceedings the Legislative Council are content to govern themselves) have 
acquiesced in such objection. 





1. The reasons submitted by the Committee were accepted by the Assembl : 
ference was arranged with the Legislative Council. The reply of the Council i nee 
the Journal of Proceedings for May 8th. 

2. From the copy of the Journal of the Legislative Council, Canadian Archives Q. 86 
pt. 2, page 262. ‘i 

3. See page 14, note 5. 
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3™, Because independently of the Question of Privilidge, the Legislative Council 
cannot, as the present Bill is framed, give up the principle of their Amendment. 

The Legislative Council being convinced of the inconvenience and hardship 
arising from the Bill now in force, are of opinion, that these reasons are sufficient 
to prevent the Bill to amend the same, from being lost. 

Which Report being read by the Clerk, was agreed to by the House. 


JOURNAL OF THE House or ASSEMBLY, LowErR CANnapa.! 


Wednesday, 9th May, 1798. 


TuHE order of the day being read for taking into consideration the reasons offered 
by the Legislative Council for insisting on the amendments made by them to the 
Bill intituled, “An Act to amend an Act passed in the thirty-sixth year of His 
“Majesty’s reign, intituled, an Act for making, repairing and altering the High- 
“ways and Bridges within this Province, and for other purposes.” 

The House proceeded to take the said reasons into consideration. 

And the said reasons were again read. 

Mr. T. Coffin moved, seconded by Mr. Bedard, 

That this House doth insist upon their disagreement with the Legislative Council 
to the said amendments. 

Mr. Grant moved in amendment, seconded by Mr.Berthelot, to strike out all the 
words after “that” and insert “the order of the day be discharged.” 

The House divided upon the question of amendment, 


Yeas 2 
Nays 16 


So it passed in the negative. 
And the question being put upon the main motion, it was agreed to unani- 
mously.— 
’ ResotveD, that this House doth insist upon their disagreement with the Legisla- 
tive Council to the said amendments. 


copy of the Journals of the Legislative Assembly, page 187. 


1. From the printed 
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AN ACT FOR THE DIVISION OF UPPER CANADA INTO 
COUNTIES.* 


ty tue Tuirty-richtH Year or Grorce THE THIRD. 


CHAP. VY. 
An Act for the better Division of this Province. 


(The Royal Assent to this Act was promulgated by Proclama- 
tion, bearing date January 1, in the year of our Lord 1800, and for- 
tieth of his Majesty’s reign.) . 

For the better division of this Province,? Be it enacted by the 
King’s most excellent Majesty, by and with the advice and consent of 
the legislative council and assembly of the Province of Upper Canada, 
constituted and assembled by virtue of, and under the authority of 
an Act passed in the parliament of Great Britain, intituled, “ An 
Act to repeal certain parts of an Act passed in the fourteenth year 
of his Majesty’s reign, intituled, “ An Act for making more effectual 
provision for the government of the Province of Quebec, in North 
America, and to make further provision for the government of the 
said Province,” and by the authority of the same, That the townships 
of Lancaster, Charlottenburg end Kenyon, together with the tract 
of land claimed by the St. Regis’ Indians, and such of the islands in 
the River Saint Lawrence as are wholly, or in greater part opposite 
thereto, shall constitute and form the county of Glengary. . 

II. And be tt. further Enacted by the Authority aforesaid, That 
the townships of Cornwall, Osnaburg, Finch and Roxburg, together 
with such of the islands in the River Saint Lawrence as are wholly, 
or in greater part opposite thereto, shall constitute and form the 
county of Stormont. 

III. And be it further Enacted by the Authority aforesaid, That 
the townships of Williamsburg, Matilda, Mountain, and Winchester, 
with such of the islands in the River Saint Lawrence as are wholly, 
or in greater part opposite thereto, do together, constitute and form 
the county of Dundas. 

IV. And be tt further Enacted by the Authority aforesaid, That 
the townships of Hawkesbury, Longueil, with the tract of land in its 
rear, Alfred and Plantagenet, with such of the islands in the Ottawa 
Rwwer as are wholly, or in greater part opposite thereto, shall consti- 
tute and form the county of Prescott. 

V. And be it further Enacted by the Authority aforesaid, That 


_ the townships of Clarence, Cumberland, Gloucester, Osgoode, Russell, 


and Cambridge, with such of the islands in the River Ottawa as are 
wholly, or in greater part opposite thereto, shall constitute and form 
the county of Russell. 





_1. From “The Statutes of His Majesty’s Province of Upper Canada,’ 
edition of 1802. 


A plan giving the division of the Province according to this Act was 


- prepared by D. W. Smith, acting Surveyor General, Upper Canada. This 


plan was reproduced in the report of the Canadian Archives for 1891. 


2. For the former division of the Province into counties see the Pro-_ 


clamation of 1792, page 77, and for the division into districts see page 146, 


note 2. 


’ 


7 


‘ 
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VI. And be it further Enacted by the Authority aforesaid, That Eastern District. 
the counties of Glengary, Stormont, Dundas, Prescott, and Russell, 
do constitute and form the Eastern District. 


VII. And be it further Enacted by the Authority aforesaid, That County of 
the townships of Hdwardsburg, Augusta, Wotford, Oxford on the Grenville. 
Rideau, Marlborough, Montague, and Gower, called North and South 
Gower, together with such of the islands in the River Saint Lawrence 
as are wholly, or in greater part opposite thereto, shall constitute and 
form the county of Grenville. 

VIII. And be it further Enacted by the Authority aforesaid, That County of Leeds. 
the townships of Hlizabeth-Town, Yonge, (including what was for- 
merly called Hscot) Lansdown, Leeds, Crosby, Bastard, Burgess, Hlms- 
ley, and Kitley, together with such of the islands in the River Saint 
Lawrence as are wholly, or in greater part opposite thereto, do consti- 
tute and form the county of Leeds. 

IX. And be it further Enacted by the Authority aforesaid, That County of 
the townships of Nepean, with the tract of land to be hereafter “"!eto™- 
laid out into townships, between Nepean and a line drawn north 
sixteen degrees west from the north-west angle of the township of 
Crosby, until it intersects the Ottawa River, with such of the islands 
in the said river as are wholly, or in greater part opposite thereto, 
shall constitute and form the county of Carleton. 

* xX. And be it further Enacted by the Authority aforesaid, That District of 
the counties of Grenville, Leeds, and Carleton do constitute and form ee 
the district of Johnstown. 


XI. And be it further Enacted by the Authority aforesaid, That Township of 
Howe Island, and so much of the present county of Ontario as is Pittshurs. 
wholly, or in greater part opposite to the township of Pittsburg, be 
part of the said township of Pittsburg. 


XII. And be it further Enacted by the Authority aforesaid, That aoe 
Wolfe Island and Gage Island, and so much of the said county of 
Ontario as is wholly, or in greater part opposite to the township ot 


Kingston, do constitute and form the township of Wolfe Island. 
Township of 


XIII. And be it further Enacted by the Authority aforesaid, \  horst Island. 
That the residue of the said county of Ontario do constitute and 
form the township of Amherst Island. 
County of 


XIV. And be it further Enacted by the Authority aforesaid, Pyontenac. 
That the townships of Pittsburg, Kingston, Loughborough, Portland, 
Hinchinbroke, Bedford, and Wolfe Island, do constitute and form the 
county of Frontenac. 


XY. And be it further Enacted by the Authority aforesaid, That OnE ; 
the townships of Ernest Town, Fredericksburg, Adolphustown, Rick- ete 
mond, Camden (distinguished by being called Camden East), Amherst 
Jsland, and Sheffield, do constitute and form the incorporated counties 


of Lenox and Addington. 

XVI. And be it further Enacted by the Authority aforesaid, Gounty of 
That the townships of Sydney, Thurlow, the tract of land oce upied Hastings. 
by the Mohawks, Hungerford, Huntingdon, and Rawdon, do consti- 
tute and form the county of Hastings. 

XVII. And be it further Enacted by the Authority aforesaul, oe ot 
That the townships of Ameliasburg, Hallowell, Sophiasburg, ites ee ae ee 
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Marysburg, with such of the islands in the Bay of Quinte and Lake 
Ontario, as are wholly, or in greater part opposite thereto, and such 
as were not formerly included in the county of Ontario, do constitute 
and form the county of Prince Edward. 


XVIII. And be it further Enacted by the Authority aforesaid, 
That the counties of Frontenac, the incorporated counties of Lenox 
and Addington, Hastings, and Prince Edward, with all that tract of 
country which lies between the district of Johnstown and a line drawn 
north, sixteen degrees west from the northwest angle of the township 
of Rawdon, till it intersects the northern limits of the Province, to- 
gether with all the islands in the Ottawa River, wholly, or in greater 
part opposite thereto, do constitute and form the Midland District. 


XIX. And be it further Enacted by the Authority aforesaid, 
That the townships of Murray, Cramahe, Haldimand, Hamilton, Eln- 
wick, Percy; and Seymour, with the peninsula of Newcastle, do consti- 
tute and form the county of Northumberland. 

XX. And be it further Enacted by the Authority aforesaid, That 
the townships of Hope, Clarke, and Darlington, with all the tract of 
land hereafter to be laid out into townships, which lies to the south- 
ward of the small lakes above the Rice Lake, and the communication 
between them and between the eastern boundary of the township of 
Hope, and the western boundary of the township of Darlington, 
produced north sixteen degrees west, until they intersect either of 
the lakes, or the communication between them, shall constitute and 
form the county of Durham. 


XXI. And be it further Enacted by the Authority aforesaid, 
That the townships of Whitby, Pickering, Scarborough, York, includ- 
ing its peninsula, Etobicoke, Markham, Vaughan, King, Whitchurch, 
Uxbridge, Gwillimbury, and the tract of land hereafter to be laid 
out into townships, lying between the county of Durham and the 
Lake Simcoe, do constitute and form the East Riding of the county 
of York. 


XXII. And be tt further Enacted by the Authority aforesaid, 
That the townships of Beverly and Flamborough, the latter divided 
into Flamborough East and West, so much of the tract of land upon 
the Grand River in the occupation of the Six Nation Indians, as lies 
to the northward of Dundas street, and all the land between the said 
tract and the East Riding of the county of York, with the reserved 
lands in the rear of the townships of Blenheim and Blandford, do 
constitute and form the West Riding of the county of York. x 


XXIII. And be it further Enacted by the Authority aforesaid, 
That Matchedash, Gloucester, or Penetangueshine, together wi 
Prince William Henry’s Island, and all the land lying between the 
Midland District and a line produced due north from a certain fixed 
boundary (at a distance of about fifty miles north-west from the out- 
let of Burlington Bay) till it intersects the northern limits of the 
Province, do constitute and form the county of Simcoe. 


XXIV. And be it further Enacted by the Authority aforesaid, 
That the counties of Northumberland, Durham, York, and Simcoe, do 
constitute and form the Home District. . 

XXV. Provided always, and it is hereby further Enacted, That 
when, and so soon as the said counties of Northumberland and Dur- 
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ham shall make it satisfactorily appear to the governor, lieutenant District of 
governor, or person administering the government of this Province, Neweastle,_to 
that there are one thousand souls within the said counties, and that six een ee 
of the townships therein do hold town-meetings according to law,! proclamation. 
then the said counties, with all the land in their rear, confined between 

their extreme boundaries, produced north, sixteen degrees west, until 

they intersect the northern limits of the Province, shall, and are 

hereby declared to be a separate district, to be called the District of 

Newcastle. And the governor, lieutenant governor, or person adminis- 

tering the government of the Province, is hereby authorized upon 

such proof as aforesaid, to declare the same by proclamation any time 

within one year after the same shall be so established, as to him 

shall seem most fit.2 


XXVI. And be it further Enacted by the Authority aforesaid, Part of the 
That so much of the township of Glanford as is now comprehended Township of 
between the southern boundary of the township of Binbrook, and the ee ae 
boundary of the Six Nation Indians land, be added to the said town- of Binbrook. 


ship of Binbrook, and become part thereof. 


XXVII. And be it further Enacted by the Authority aforesaid, First Riding of 

That the townships of Clinton, Grimsby, Saltfleet, Barton, Ancaster, the County 
Glanford, Binbrook, Gainsborough, and Caistor, do constitute and Se 
form the First Riding of the county of Lincoln. 

XXVIII. And be it further Enacted by the Authority aforesaid, Second Riding 
That the townships of Newark, Grantham and Louth, do constitute of Lines ie 
and form the second Riding of the County of Lincoln. Provided al- town and town- 
ways, That the town and township of Newark, now generally called eee 

West Niagara, be henceforth declared and called the town and town- called the Town 


ship of Niagara respectively. one ap 


XXIX. And be it further Enacted by the Authority aforesaid, pyira Riding of 
That the townships of Stamford, Thorold and Pelham, do constitute the County — 
and form the third Riding of the County of Lincoln. of Lincoln. 


XXX. And be tt further Enacted by the Authority aforesaid, Fourth Riding of 
That the townships of Bertie, Willoughby, Crowland, Humberstone, the County 
and Wainfleet, do constitute and form the fourth Riding of the ° Lincoln. 
County of Lincoln. 


XXXI. And be tt further Enacted by the Authority aforesaid, County of 
That the tract of land on each side of the Grand River, now in the Haldimand. 
occupation of the Six Nation Indians, and laying to the southward 


and south-east of Dundas-street, do constitute and form the County 
of Haldimand. 


XXXII. And be it further Enacted by the Authority aforesaid, pistrict of 
That the said Counties of Lincoln and Haldimand, with such of the Niagara. 
islands of this Province lying in the river Niagara, or Lake Krie, as 
are wholly or in greater part adjacent thereto, together with the 
Beach at the Head of Lake Ontario, between the outlet of Burlington 
Bay and the township of Saltfleet, and together with the promontory 
between the said Burlington Bay and Coats Paradise, do constitute 
and form the District of Niagara. 


1. See the Act 33 Geo. III, cap. II, page 86. A 

2. In 1802 an Act was passed, 42 Geo. III, Chap. II, giving to the 
District of Newcastle the same courts as were held in the other districts 
of the Province. 
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XXXIII. And be it further enacted by the authority aforesaid, 
That the townships of Rainham, Walpole, Woodhouse, Charlotteville, 
Walsingham, Houghton, Middleton, Windham, and Townsend, to- 
gether with Turkey Point, and promontory of Long Point, do consti- 
tute and form the County of Norfolk. 


XXXIV. And be tt further enacted Uy the authority aforesaid, 
That the triangular tract of land heretofore called Townsend Gore, 
be added to the township of Burford, and to become part thereof. 


XXXV. And be it further enacted by the authority aforesaid, 
That the townships of Burford, Norwich, Dereham, Oxford upon the 
Thames, Blandford, and Blenheim, do constitute and form the 
County of Oxford. 


XXXVI. And be tt further enacted by the authority aforesaid, 
That the townships of London, Westminster, Dorchester, Yarmouth, 
Southwold, Dunwich, Aldborough, and Delaware, do constitute and 
form the County of Middlesex. 


XXXVII. And be it further enacted by the authority afore- 
said, That the Counties of Norfolk, Oxford and Middlesex with so 
much of this Province as lies to the Westward of the Home District, 
and the District of Niagara, to the Southward of Lake Huron, and 
between them and a line drawn due north from a fixed boundary 
(where the easternmost limit of the township of Oxford intersects the 
River Thames) till it arrives at Lake Huron, do constitute and form 
the district of London. 


XXXVIII. And be it further enacted by the authority afore- 
said, That the townships of Dover, Chatham, Camden, distinguished 
by being called Camden West, the Moravian tract of land, called 
Orford, distinguished by Orford North and South, Howard, Harwich, 
Raleigh, Romney, Tilbury, divided into east and west, with the town- 
ship on the river Sinclair, occupied by the Shawney Indians, together 
with the islands in the lakes Erie and Sinclair wholly or in greater 
part opposite thereto, do constitute and form the County of Kent. 


XXXIX. And be it further enacted by the authority aforesaid, 
That the townships of Rochester, Mersea, Gosfield, Maidstone, Sand- 
wich, Colchester, Malden, and the tracts of land occupied by the 
Huron and other Indians upon the Strait, together with such of the 
islands as are in lakes Erie, Sinclair, or the Straits, do constitute 
and form the county of Essex. 


XL. And be it further enacted by the authority aforesaid, That 


i the Counties of Essex and Kent, together with so much of this Pro- 


vince as is not included within any other district thereof, do consti: 
tute and form the Western district. 


XLI. And be it further enacted by the authority aforesaid, 
That this act nor any part thereof, shall take effect until from and 
after the fourteenth day of February next. 
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DOCUMENTS RELATING TO THR ENTRY OF THE MIN 
3 U 
EXECUTIVE COUNCIL, LOWER CANADA? TES OF THE 


MINUTES OF EXECUTIVE COUNCIL RESPECTING CROWN LANDS. 
Thursday. 20th September 1798. 
At the Council Chamber in the Castle of Saint Lewis 


Present 


His Excellency General Prescott Governor2 


and 


The Honorable— 
William Osgoode C.J. 
The Lord Bishop 
Hugh Finlay 
Frangois Baby. & 
John Young.— 
S Esquires.— 


The Entry of the Minutes of the last meeting of the Board (9 July last) being 
read—His Excellency requested that it might be remembered that the Order for 
recording the Report of the Committee of the 20 June? (relative to the new Regu- 
lations then lately received through His Majesty’s Secretary of State, in conformity 
to the Instruction under His Majesty’s Royal Sign Manual bearing date at St 
James’s the 15° day of August 1797. communicated to the Board on the 11 June 
last)’ was not voluntary on his part, but, on the contrary, that the Draft of the 
Minute which His Excellency on that day brought forward stood thus,—“ His Excel- 
lency laid before the Board a Report of a Committee of the whole Council dated the 
20 June last upon the Reference of the 11 of the same month respecting the Waste 
Lands of the Crown which was read and ordered to be filed; ” And, that it was purely 
in compliance with a request of the Board, that His Excellency had permitted the 
word “filed” to be struck out, and the word “entered” to be substituted in its 
place.— 

His Excellency could not but feel some degree of regret at the circumstance of 
that request having been made and complied with: His regret, His Excellency said, 
arose from this consideration, The Records of the proceedings relative to the granting 





1. From the original in the Minutes of the Executive Council relating to Land Matters, 
Land Book D. Lower Canada, page 230. 

2. General Robert Prescott was born in England in 1725. He was sent to the Barbadoes 
in 1793 and was in command of the troops which effected the reduction of Martinique in 
March, 1794. After the capitulation he was appointed civil governor of the Island. He was 
then transferred to Guadaloupe but later returned to Martinique where his wise government 
was effective in preserving order among the natives. On account of the threatened failure of 
his health he returned to England in January, 1795. Lord Dorchester having asked permis- 
sion to retire, General Prescott was selected as his successor. On January 21st, 1796, he was 
given a commission as Lieutenant-Governor of the Province of Lower Canada. He arrived 
at Quebec in June and on Lord Dorchester’s departure assumed the Government of the Prov- 
ince. A commission was issued on December 15th, 1796, constituting him Captain General 
and Governor-in-Chief of the Provinces of Upper and Lower Canada. During the course of 
his Administration serious differences arose between him and his Executive Council with the 
result that on the request of the Home Government be returned to Britain in July, 1799. 
Though he never again directed the Government of the Province he retained the position of 
Governor-in-Chief until the appointment of Sir James Craig in 1807. 

8. See Land Book D, Lower-Canada, page 201. 
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of the Waste Lands of the Crown, (by an old standing Order, perfectly conformable 
to His Majesty’s Royal Instructions, and therefore to be held in all cases inviolably 
sacred), were, what they undoubtedly ought to be, open for the information and satis- 
faction of all persons, concerned therein.t It appeared to him, His Excellency observed 
that when on any subject there might happen to be a momentary difference of opinion 
between the Governor and His Council, it would be much better that their reasonings 
should be put, at least for a time, on special files to be open only to the Governor and 
Members of the Council (or to such other particular individuals as might obtain special 
permission from the Governor or from some Member of the Council for that purpose) to 
the end that the same might be reconsidered, whereby an union of opinion might take 
place previous to the recording than to record at once the different opinions so enter- 
tained. For, although His Excellency would in such cases always endeavor on his 
part, to consider the subject so fully before hand, as not to be afraid of submitting 
his opinion thereon to the judgment of the whole world; and although he would 
always be ready on his part, to correct by a future document, any mistake (all men 
being at times liable to error) that he might at any time discover in a prior ome: 
yet (admitting likewise that the same dispositions should equally prevail in the 
Breasts of all the Members of the Council) His Excellency could see no use in 
entering upon record, opinions that were not coincident; at least, until they should 
be reconsidered. 

The Reasons, His Excellency said, which induced him to prefer the putting of 
such different opinions, in all future cases, upon special files, was this, he could see 
no good reason why any momentary difference of opinion, between the Governor and 
the Council should be open to the public; which must be the case in regard to 
the Land business if entered upon record. For, His Excellency said he could on no 
account whatever depart so far from the orders of his Royal Master, as to allow any 
of His Majesty’s Instructions relative to the granting of the Waste Lands of the 
Crown, or any of the proceedings had thereon, so far as the same shall be entered 
upon record, or placed of record upon the ordinary files, to be keep from the parties 
concerned. - ; 

His Majesty’s Royal Instructions, in order to avoid all causes of complaint with 
respect to partiality, strictly enjoin (in addition to any publication that might be 

“made, “by Proclamation or otherwise”) that all instructions which His Majesty has 
given or may hereafter give, “relative to the passing Grants of Lands in conformity 
to the act passed in the thirty first year of his Reign, be entered upon record, for the 
information and satisfaction of all parties whatever that may be concerned therein.’ 

The Instruction relative to causing “a Publication to be made by Proclamation 
or otherwise”* gives in some degree a discretionary power, to be exercised by those 
who might be entrusted with the administration of the Provincial Government; but His 
Majesty’s Royal Commands, that his instructions shall be entered upon record, and 
that all parties concerned shall have free access to those records, are in no degree dis- 
cretionary, but in every respect positive. 

Were the parties to have free access to the Records for the purpose merely of 
knowing His Majesty’s Royal Instructions considered by themselves, separate and 
distinct from the proceedings had thereon, such access could be of no possible avail 
to them: The instructions therefore, together likewise with the proceedings thereon, 
in which the Interests of individuals may be concerned, are necessarily included in His 
Majesty’s Royal Commands: And, His Excellency can, on no condition (at least on 
no condition short of an express permission from His Royal Master) allow His 
Majesty’s commands to be disobeyed. 

His Excellency then informed the Board that he had received a Report of the 
Committee of the whole Council dated the 9° August, and delivered on the 16 of 





1. See page 23, note 2s 
2. See Article 38 of the Instructions to Lord Dorchester, page 23. 
3. See Article 37 of the Instructions to Lord Dorchester, page 23. 
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the same month, upon the reference of the 98 July last On perusing the Report, 
His Excellency said, he found that certain parts thereof contained opinions which he 
could not exactly coincide with; and he had therefore made certain remarks in writ- 
ing, relative to the points which appeared to him in a different light from that in 
which they had appeared to the Committee; which together with the Report, he was 
about to lay before the Board.— 

As His Excellency had not till now explained his reasons, with respect to the plac- 
ing of any documents on special files; it was his intention in the present instance, to 
make such order as the Board might think proper to advise, whether to put the present 
Report together with his remarks thereon upon a special file as above defined, or to 
enter them upon record; and if the Board should not be prepared to favor him with 
their advice therein, he should order the Report and his remarks to be put on such 
special file for the present, and not recorded until further orders may be given thereon 
by the Governor; after the expiration of ten days from this time.— 

His Excellency then laid the Report, together with the remarks he had made 
thereon in writing, before the Board; which being read and considered, the Chief 
Justice, in the name and on the behalf of the Members present, advised, that the same 
be entered; and His Excellency having given his word in manner abovementioned, 
Ordered the same to be entered of Records accordingly.— 3 


9 


Minvres or EXECUTIVE Counci, RESPEcTING Crown LANDS.? 
Saturday 22° December 1798. 
At the Council Chamber in the Castle of Saint Lewis 


Present 


His Excellency General Prescott Governor 


and 
The Honorable 
William Osgoode. C. J. Thomas Dunn 
F The Lord Bishop James Monk. C. J. M. 
Francis Baby & John Young. 
Esquires 


Upon reading the Minute of the former proceedings, it being observed that the 
written answer given in by the Board on the 22"* of September last to the written 
paper referred to them by His Excellency on the 20 of September is omitted; The 
Chief Justice in the name of the Members assembled at the said Board humbly moves 
His Excellency that the said written answer be inserted in the Minutes.— 

His Excellency observed in reply that he could not for his own part discover any 
good purpose that could be answered by entering the paper alluded to in the Motion: 
he had indeed conceived that the intemperate manner in which it was drawn up (even 
were there nothing else) would have prevented any Member of His Majesty’s Council 
from wishing to see it on the Records of the Board.— ; 

The paper alluded to did not perfectly correspond with the Detnition contained 
in the prefatory part of the motion: No written paper had been referred by His 


1. This report was on a reference of His Excellency “ to consider of the most proper 
means of eae aioe to the Parties concerned His Majesty s Gracious Intentions con- 
tained in the Regulations laid before the Board—respecting the waste lands of the Crown. 
The report together with the qrcrner ot ee Committee and His Excellency’s observations 

i in the Minutes of the Council. ; 
etal minutes of the Executive Council, Land Book D, Lower Canada, 


page 298. 
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Excellency on the 20% of September last, for an answer on the part of the Board, in 
the manner which the prefatory part of the motion would seem to imply: the only 
thing that was on that day submitted by His Excellency for the consideration of the 
Board, was, Whether, after what he had expressly declared in the Minute, it was the 
opinion of the Board, that the Report of the Committee of the 9 of August and 
the Governor’s Remarks thereon should be put on a special file to be open only to the 
Governor and the Members of the Council, or be entered in the Books which, by an 
old Order of the Board (perfectly conformable to His Majesty’s Royal Instructions) 
were declared to be open for the information of all persons concerned.— 

Had His Excellency been apprized that such a motion was intended to be made, 
he would have been more fully prepared on the occasion: it happened however that 
he had in: his Pocket, the Paper alluded to; together likewise with a brief Memoran- 
dum of some of the Reflexions that had occurred to his mind on reading it in Sep- 
tember last, and by which he was then induced not to direet it to be entered with the 
rest of the Proceedings.— 

The Gentleman who brought forward the Motion, had fallen into a great 
mistake in that part of his introductory observations wherein he supposed that the 
Governor had departed from an established practice, and had. exercised an 
unauthorized and unusual discretion in omitting to direct the entering of the 
paper alluded to: had the Honorable Gentleman taken the trouble to inform 
himself, he would have found that the Governors of this Province (and 
probably of His Majesty’s other Provinces also) had always, at least when- 
ever they thought proper, exercised the sole power of directing what papers 
should or should not be entered on the Minutes: he might easily have 
found instances in which Reports that the Members had been ealled upon 
to draw up, had been laid before the Board, and ordered at once to be put on 
the files, without submitting to the consideration of the Board, whether they should 
or should not be entered, and His Excellency cannot but think it exceedingly 
probable, that the Board may hereafter consider the motion which the Honorable 
Gentleman brought forward on the 9 of July last for preventing the same steps 
from being followed in the late instances, not to have been well judged. So much 
of the paper alluded to in the present motion as contained the answer to the ques- 
tion submitted to the consideration of the Board had been entered: Further than 
this His Excellency had not conceived to be either necessary or proper, particu- 
larly as it appeared to him to be more likely to increase that disesteem in which 
the proceedings of the Board were then already held than to remove it. 

His Excellency was desirous that that disesteem should be removed: He was 
by no means voluntarily disposed to give an Order that appeared to him to have a 
tendency to increase it. 

If however the Members of the Board entertained a contrary opinion, and were 
desirous of having the paper entered at large, His Excellency would certainly 
comply with their wishes in that respect, rather than suffer it to be for a moment 
supposed that he was actuated by any improper motive in refusing it a place on 
the Records: but if entered, the considerations which had induced him to omit 
ordering it to be entered before, must of course be entered with it. 

His Excellency then handed to the Clerk, the paper alluded to in the motion, 
together likewise with the aforementioned Memorandum, which were read at the 
Board. 


ORDERED by His Excellency, on the motion of the Board, that the said paper, 
together with His Excellency’s Observations thereon be entered on the Minutes. 





1. The memorandum may be found in the Land Book D, Lower-Canada, page 199. It 
has not been published here though its substance is embodied in the notes to the “ Paper * 
submitted by the Chief Justice, page 231. 
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“Thursday 20 September 1798. 
“Tn Council 


“Opinion and advice of the Members present; they being 
“The Chief Justice 
“The Lord Bishop & 
Mess’ “ Finlay 
; “ Baby & 
“Young 


“May it please Your Excellency, 


: “Your Excellency having been pleased to demand the advice of the Members 
at the Board whether you should direct the Report referred to, together with Your 

“ Excellency’s Remarks thereon, to be put upon a special file or to enter them upon 
“Record, the Members present humbly beg leave to observe to Your Excellency— 

“That the establishment of Special files, to be open only to the Governor and 
“Members of the Council, or to such other particular individuals as might obtain 
“special permission from the Gévernor or of some Member of the Council for that 
“purpose, is a proceeding altogether novel; and it is. a prudent maxim with all 
“bodies that have been regulated by an ancient course of procedure to admit of no 
“imnovation unless the necessity thereof be cogent and the advantage manifest.— 

“The Members apprehend that in the present case no such necessity exists, 
“because in their judgement the reasons assigned for the measure are founded on 
“a misconstruction. Your Excellency is pleased to state that you can on no 
“ account whatever depart so far from the orders of Your Royal Master as to allow 
“any of his Majesty’s Instructions, relative to the granting of the Waste Lands of 
“the Crown, or any of the proceedings had thereon so far as the same shall be 
“entered upon Record or placed of Record upon the ordinary Files to be kept from 
“the parties concerned.2 

“The Members present are apprized of no Order imposing such extensive com- 
“munieation. The Order cited is confined to the Royal Instructions merely: and 
“was never understood by any of the Members present necessarily to extend to any 
“Regulations, Directions, Orders of Reference or Reports of Committees of the 
“whole Council. For a Royal Instruction is a well known Document of specific 
“description and cannot be- extended to or supposed to include any other proceed- 
“ ings. 

“The Members present conceive that Your Excellency’s zeal to shew full 
“ obedience to His Majesty’s Royal Commands has superinduced a fallacy in argu- 
“ment, by substituting the general Term Records for the specific term Royal In- 
“ structions. The Order does not mention all Records but the Royal Instructions 
“upon Record. Otherwise if the Royal Instructions respecting Lands had been 
“entered in the State Book, which was optional to the Governor, by this mode of 
“yeasoning, the Contents of the State Book would become liable to be equally open 
“to the public.® 


1. From the Land Book D, Lower Canada, page 296 . 

2. See page 228. ae. cole 

8. This contention, General Prescott observes, “is just as fallacious as the argument, 
which it is intended to support: were the premises admitted, they would not (preposterous as 
they are) support the conclusion pretended to follow from then; it would by no means color 
even from the admission of those preposterous premises, that the contents of the State books 
should be open to the public; It would only follow that such of the Entries therein as con- 
tained the Royal Instructions relative to the Waste Lands and the proceedings appertaining 
thereto, should be open to the public. The preposterousness and absurdity of entering them 
in the same Books with the Matters of State ,would be evident to everybody; and for this very 
reason were they entered in separate Books.” (Land Book D, page 301.) 
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“The Members present so far from knowing of any positive Order, to the extent 
“alluded to,! conceive, that if any discretionary power be vested in the Executive 
“ Magistrate of this Province, to direct copies to be given of all the proceedings of 
“ Council relative to the Land business, such discretion ought to be very sparing!y 
“exercised, from the shameful abuse that has lately been made of it. 

“Tt is with real concern the Members acquaint Your Excellency that Hand-bills 
“are posted up in all the conspicuous parts of this city, purporting that Extracts from 
“the Minutes of Council containing Your Excellency’s Order of Reference of the 11% 
“of June respecting the Waste Lands of the Crown, the Committee’s Report thereon 

-“and Your Excellency’s speech in reply, are to be sold; and it appears that many 
“hundred copies have been printed and dispersed. This is a scandal which, it is 
“believed, never obtained in the most contentious of the former Colonial Govern- 
“ments in any periods of their discord. The Members lament that it should prevail 
“in Lower Canada and more especially that it should proceed from the Government- 
“ Press. 

“When the Members present reflect on the painful sensations which must be 
“ excited in those of His Majesty’s Ministers who are more immediately connected with 
“this Province that such disgraceful practices should have prevailed therein, they 
“cannot but express their regret that such pain may be increased when they observe 
“that from the concluding sentence in certain Remarks from the highest authority 
“in this Country, it is more than probably this scandal will be repeated—the Members 
“ present are much concerned that the King’s Representative should think it necessary 
“to conelude his Remarks with a menace so extraordinary,” and that he showld deem 





1. In this connection Governor Prescott observes :— 


“lf any doubt could be entertained, whether the Books containing the Entries of the 
proceedings relative to the granting of the Waste Lands were or were not intended by the 
Executive Government of this Province to be open for the information and satisfaction of all 
parties concerned, such doubt would be at once cleared up, by the Entry contained in the 
Minutes of the 21st January, 1798, ordering an advertisement to be published (and which was 
accordingly published) in the Gazette, under the signature of the Clerk of the Board in the 
following words :— 

“ Council Office, Lower Canada, 
21st January, 1798. 

“Final Orders remaining to be taken by His Excellency the Governor and the Executive 
Council, for reasons inserted in the Minutes of the Board, upon certain petitions for Grants 
of Parcels of the Waste Lands of the Crown. All Petitioners for Lands in this Province are 
rey notified that the Minutes are open for daily inspection between the hours of Ten and 

ree.” ‘ 

It is perfectly evident from the abovementioned Advertisement as well as from the actual 
practice which prevailed both before and after, of giving copies of the Entries to such as de- 
sired them, that the Records of the Proceedings relative to the granting of the Waste Lands 
were considered in the same light as other public Records, open for the information and 
satisfaction of all persons concerned. If any Reports or other papers a-—eared improper and 
unnecessary to be generally known, they were at that time put on the files without being 
entered on the Minutes. (Land Book D, Lower Canada, page 301). 

On November 9th, 1799, the question of access to the Minutes of the Land Board was con- 
sidered and a new order issued as follows :— 

“Whereas misconstructions have been passed on the true Intent and meaning of the 
Order of Council of the 21st January, 1798, regarding the Inspection of the Minutes of the 
Land Proceeding; and whereas great Frauds have been practised by offering official Copies of 
unconfirmed Reports as indubitable Titles to Land;—to obviate the same in future, it is 
ordered ty His Excellency the Lieut.-Governor by and with the advice of the Executive 
Council, that the said order of the 2ist January, 1793 be, and the same is hereby rescinded ;-- 
and it is further ordered, that all, and every Person may on their own behalf, or as Agents 
duly appointed for others, apply to and receive from the Clerk of the Executive Council, 
official Copies of each and every order or proceeding of the Hxecutive Council respecting the 
Subject Matter of any Petition that may have been presented by them or their constituents 
or respecting any matter connected with or arising out of such Petition, when and as soon 
as such Proceeding shall be concluded and consummated and not otherwise. Which said Off- 
cial Copies the Clerk of the Executive Council shall and he is hereby required to furnish to the 
Parties applying for the same upon Payment of the Customary and approved Fees.” (Land 
Book D, Lower Canada, page 361). 

2. The Governor concluded his remarks on the Report of the Committee of Council of 
August 9th with the observation that should the Council “ persist in endeavouring to support 
an error by running into another, the Governor will not consider himself blameable for any 
disesteem to which they may thereby be reduced, nor will he in that case hold himself answer- 
able that such errors may not become exposed to the world.”—(Land Book D, page 292). 
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“so meanly of their understanding as to persuade himself it would produce any con- 
“ sequence. 

“Upon the whole the Members are of opinion that the chief reason assigned for 
“the proposing of this novelty, instead of being of cogent necessity does not even 
“exist, therefore they cannot recommend its adoption: For the order is imperative 
“with regard to the Royal Instructions only, and not to all other Proceedings on 
“Record. And should Your Excellency be advised that you have a discretionary 
“power to make them public, the Members present will hazard the imputation of being 
“irregular, from a conviction that their Council is salutary, when they recommend it 
“to Your Excellency not to exercise that discretion for the present, but to counter- 
“mand the Directions lately given, sofaras they respect Orders of reference, Reports 
“of the Committee of the whole Council, and other proceedings which in common 
“prudence ought to be kept secret while they remain in deliberation, or while they 
“partake of an adverse nature. The effect of such countermand will be to prevent the 
“continuance of that reproach, which, for the credit of this Government the Members 
“present do most sincerely deprecate. 

“The Members present do therefore humbly advise that the customary form of 
“Entry be used with respect to the Report, the Remarks and Papers accompanying 
“them, without inserting the term Record, which is unusual and superfluous. 


“ By order 
(signed) “W™. OSGOODE. P.” 


MINUTES OF THE EXECUTIVE COUNCIL.1 
Monday. 25% March 1799. 
At the Council Chamber in the Castle of Saint Lewis. 


Present. 


His Excellency General Prescott Governor. 


and 
The Honorable. 
William Osgoode. C. J. Pierre Amable De Bonne 
The Lord Bishop. Antoine Juchereau Duchesnay 
Hugh Finlay , & 
Francois Baby. John Young. 
Esquires. 


Read a Motion of the Chief Justice, in the name of the Members present in Coun- 
cil, on the 5 January last, presented at the Board on that day; together with His 
Excellency’s observations thereon delivered this day.— 

Orperep that the motion and observations be preserved on the tiles till further 
Order be made thereon.— 


(THE MOTION)? 


The Minute of the Proceedings of the last Council being read, It appears to the 
Members of the Board that the Observations.stated to have been made by His Excel- 


1. From the original Minutes of the Land Board, Land Book D, Lower Canada, page 817. 

2. The Motion and Observations which follow were not entered in the Minutes of the 
Board but copies* were enclosed in Prescott’s despatch to the Duke of Portland, No. 100 of 
March 27th, 1799. See the Canadian Archives, Q. 82, pages 251-261. 
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lency in Reply are in their manner somewhat irregular and in their matter not entirely 
founded. 

The Board humbly apprehend it to be irregular to make written Remarks on any 
Observations that may have been orally delivered by a Member sitting in his place, 
for this obvious reason—Because the Minutes are framed to the intent of conveying 
authentic & unquestionable information to His Majesty of the Proceedings of His 
Executive Council. But verbal Observations (without reference to the present case) 
are liable to be misconceived by His Majesty’s Representative, or to be denied by the 
Party to whom they are imputed; whereas written documents are not liable to such 
impeachment. 

Further it appears to the Board that the Position asserted by His Excellency that 
the Governors of this Province, had always, at least whenever they thought proper, 
exercised the sole power of directing what papers should or should not be entered on 
the Minutes is not only novel but tends to subvert the freedom and privileges neces- 
sarily incident to every deliberative body. 

They are not apprized of the instances alluded to by His Excellency, and though 
frequent precedents were produced they would still contest the principle as being 
repugnant to fairness, to policy, and to the obvious ends of their Institution. They 
avow a responsibility to His Majesty under the solemn and sacred obligation of an 
Oath, but cannot imagine that any person of common discretion would knowingly 
subject himself to responsibility for his conduct, and at the same time be debarred 
from the privilege of explaining his motives. They humbly conceive that the Spirit 
of British Polity, whether domestic or colonial, does in no case exact such unreason- 
able conditions from those who engage in civil duties.? 

The Members present at the Board will always receive with the most submissive 
deference whatever observations His Excellency may be pleased to make in answer 
to their written opinions without presuming to reply; but they should hold themselves 
most culpably neglectful of their privileges if they omitted respectfully to apprize 
His Excellency that they do not concur im the Position that the Governors of this 
Province had always the sole power of directing what papers should or should. not be 
entered on the Minutes. 

The Members present have therefore authorized the Chief Justice to submit these 
Observations to His Excellency, and have directed him to move, and he humbly does 
move that they may be inserted in the Minutes. 


(THE OBSERVATIONS) 


The Governor’s observations respecting the Motion brought forward by the Chief 
Justice on the part of the Members of the Board, January 5 1799, desiring that a 
paper then delivered (containing objections to certain parts of the Contents of the 
Entry of the 224 of December preceding) might be entered on the Minutes. 





The Members of the Board cannot but recollect that the Entry of the 224. 
December 1798* alluded to in the Papers delivered, was made contrary to the 
Governor’s wishes; the Motion for that Entry was brought forward without any pre- 
vious notice, and was, on the part of the Governor altogether unexpected. 

Any supposed irregularity therein, whether real or imaginary can be easily done 
away (without infringing on the ancient practice of the Board, or adopting any novel 
procedure) by expunging the entry altogether, and the Governor will direct it to be 
expunged accordingly, if thereunto reqtiested by the Board. 





1. For a future reference to this question see page 279. 
2. See page 230. 
3. See page 230. 
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Although the Governor has hitherto complied with the wishes of the Board in 
regard to ordering Papers to be entered on the Minutes, yet he can by no means con- 
sider such compliance as a necessary duty on his part: on the contrary he is fully 
and clearly of opinion that where the Governor and the Council shall think differ- 
ently, with respect to the propriety of entering any paper, the decision must rest with 
the Governor; and he believes this opinion will stand supported by the actual and 
constant practice of the Board, as far back as the Records extend. 

It is worthy of Remark, that, in the paper delivered by the Hone Gentleman on 
the part of the Members of the Board, on the 22" of September last (contained in 
the entry of the 224 of December) they express a great repugnance to innovations 
upon any “ancient course of procedure:” 

But in the present paper they seem to have lost sight of that regard for the 
“ Ancient course of procedure” and declare that, “though frequent precedents were 
“produced, they would still contest the principle.” It is not easy to reconcile the dif- 
ferent opinions which the Honorable Gentleman has at different times delivered on the 
part of the Members of the Board; and the Governor cannot but conceive that the 
Members must have given their acquiescence to the Opinions so delivered on sundry 
occasions, upon the credit of others, without actually examining into the real state 
of the case. : 

It is impossible to read and compare the different proceedings since the year 
1794 without actual astonishment; and when these are further compared with the 
former proceedings, the astonishment becomes infinitely more increased. 

The Governor cannot discover any good purpose that can be answered by his con- 
tinuing to comply with the wishes expressed on the part of the Board, in regard to 
entering on the Records, opinions in which himself and the Council do not concur; 
and more especially where those opinions relate only to the Governor and the Council, 
without affecting the rights, properties or privileges of any other persons. Every 
good end that could result from such Entries, would be equally obtained by preserv- 
ing the papers on Files until the differences of opinion might become reconciled, 
either by the reconsiderations of the Parties themselves or by the decisions of superior 
Authority. 

The Governor therefore does not comply with the present motion for the Entry: 
but, to prevent any of the Members from supposing that he entertains any the smallest 
desire to suppress their opinions, he will order, And it is hereby accordingly ordered 
—That the Paper hereunto annexed, containing the objections of the Board to cer- 
tain parts of the contents of the Entry of the 224 of December last, together with 
these Observations, be preserved on the Files, till further Order be made thereon. 


(Signed) ipeaplen 
A true Copy. 
Tho’. Cary 
het Exe, 


Endorsed. 
In General Prescott’s N°. 100 
To His Grace the 
Duke of Portland 
of 27 March 1799. 
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DELEGATION OF THE FUNCTIONS OF THE LIEUTENANT GOVERNOR, 
UPPER CANADA. 


Minutes of Executive Counct..* 
Council Chamber Thursday 224 1799. 


Present in Committee— 

The Hone The Chief Justice in the Chair 

The Hon" { Alex’ Grant Peter Russell} 
eee {Atneas Shaw John M°Gill. { 


The Chief Justice? delivered the following Message from His Exce:lency the 
Lieu* Governor 

The Lieutenant Governor® takes the Earliest opportunity of informing the 
Honorable the Executive Council—that he is arrived in this Province, for the pur- 
pose of immediately taking upon himself the Administration of the Governm‘*. 

He also avails himself of this opportunity to inform the Board, that His 
Majesty has been pleased to appoint him to Command his Troops in the two Canadas, 
during the absence of His Excellency General Prescott. 

He foresees that the duties of each of those Stations, but particularly the 
latter, will make it either necessary, or highly expedient that he sh* occasionally be 
absent from the Seat of Government and should sometimes visit the Lower Province 
sometimes the remoter parts of this— 

The occasions which may call him to the Lower Province, he has reason to 
think will not last longer than ’till next Spring, & perhaps not so long 

He does not foresee however that his absence in either Province will be of 
such duration, as to make it necessary for him to appoint any Person to Admin- 
ister the Government in the mean time, And he is the less inclined to adopt that Ex- 
pedient, as he is satisfied himself, and trusts it will be equally apparent to the Hon- 
orable Board, that in Committing the reins of Government to another, tho 
even for so short a period, it will hardly be possible for him to Administer the 
Affairs of the. Province which the King has entrusted to him, Upon the principles 
which his own Judgment suggests—and for which alone, he can consent to be respon- 
sible 

In order however to prevent as much as possible any inconvenience that may 
arise from his temporary absence, he proposes to appoint a Committee of three 
Members of Council, to whom he will give such powers and instructions, and with 
whom he will take care to maintain so constant a Communication, as will he trusts 
‘leave nothing to be apprehended on the Subject. 

With this view therefore and with the fullest confidence in the wisdom of the 
Board, and the most perfect reliance on its support & co-operation, the Lieutenant 
Governor requests that it will state to him the points for which it conceives that 
it will be necessary for him to make particular provision, and also to suggest to 
him what provision it thinks will be proper and adequate. 

York 22 Aug 1799—Signed — P. H. 





1. From the original Minutes of the Executive Council, State Book B, Upper Canada, 
page 421. Although the month is not here given this minute contains the proceedings of the 
22nd of August. 

2. fee page 212, note 3. 

3. Lieut.-General Peter Hunter was born in Scotland in 1746. He served in the army 
during the Revolutionary War and was later stationed at Niagara as Colonel in Command of 
the 60th Regiment. In December, 1788, Lord Dorchester appointed him, chairman of the 
Land Board of the Districtsof Nassau. In 1790, he acted as Superintendent of the British 
Honduras. He was appointed Lieut.-Governor of Upper Canada in April 1799, and on Gen- 
eral Prescott’s departure assumed command of the forces in the two Canadas. He died at 
uebee after a very brief illness, August 2ist, 1805. 
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Minutes oF Executive Counctz..2 
Saturday 24 August 1799. 
Present in Committee 


The Chief Justice ) Chairman. 
The EH. able J Alex". Grant ee 
ne Honorable Se ee nee Esqrs. 
John M°Gill 


The Board resumed the Consideration of His Excellencys Message and the Chief 
Justice was pleased to Read the following Report 


Couneil Office 24 Aug*. 1799 

Sir,—I have the Honour to inform your Excellency that. in obedience to Your 
Commands, I have communicated your Message of the 224 Instant to the Executive 
Council. 

The Board begs leave to assure Your Excellency that it heard with more than 
common pleasure of the appointment of a Gentkeman to the Supreme Civil and 

Military Station in this Province who during his former residence in it had given 
such solid proofs of his good will towards it, as leaves no doubt that he will avail 
himself of every means which his present Situation puts in his power to advance its 
prosperity. 

We are well aware, that the nature of Your Excellencys Military appointment 
will occasionally require Your absence from the Seat of Government, and from the 
Provinee itself. But as You are pleased to inform us, that those absences will be but 
ot short duration, we shall gladly contribute all in our power to prevent any incon- 
venience that may arise, or be apprehended from them. 

With this view we have taken into our most serious consideration the Subject 
referred to us, and have distributed under certain heads the points for which we con- 
ceive that it will be necessary for Your Excellency to make provision, Suggesting: 
at the same time, the expedient, which we think may answer the purpose proposed. 

Those heads appear to us to embrace whatever relates 

1% to the Administration of Justice. 

24 To the Revenue. 

3™ To the business of the Land Granting Department 

42 To such Subjects, not reducible under any of the former heads, as will require 
Your Excellencys Signature, with or without the Solemnity of the Great, or the 
Privy Seal. 

18* Under the head of the Administration of Justice may be comprehended the 
Commissions, Civil & Criminal, which it may be necessary to give to the Judges, & 
the Commissions of the Peace, which will be necessary for the several Districts into 
which the Province will be divided, when the new Bill takes effect.” It will also be 
necessary to appoint New Sheriffs Coroners, Judges of the District Courts, Clerks 
of the Peace and Officers of the Surrogate Courts, as well as to issue new Com- 
missions to the Old ones: 21] of which the Board thinks may be provided for, without 
much difficulty before Your Excellencys departure. 

24 Under the head of the Revenue, may be comprised the issuing of Money by 
the Receiver General, the issuing of Shops, Still, and Tavern Licences, by the 
Secretary, and the Auditing and approving of the Public Accounts. 





3¢3. From the original Minutes of the Hxecutive Council, State Book B, Upper Canada, 
ypage 424, 
2. For this Act see page 222. 
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With respect to the Authority under which the Receiver General is to issue the 
Public Money, we conceive it to be a point more immediately interesting to that 
Officer, than to the Board, we therefore content ourselves with saying that we 
will chearfully sanction any arrangement which Your Excellency & he, may make 
on the Subject. 

The issuing of Shop Still, and Tavern Licences may we conceive be very easily 
provided for by Your Excellency’s signing them in blank, & leaving them, as has 
hitherto been the practice with the Secretary, under his accountable receipt. 

With respect to the Confirmation or rejection by Your Excellency of the accounts 
Audited and Approved by the Executive Council, we Apprehend, that as there will 
not be more than one Audit during the probable period of Your Excellencys Absence, 
if Your Excellency will take our assurance that we will not at that Audit allow of 
any charge which has not either been allowed before, or comes within some Settled, 
& recognized principle, We apprehend there can be no difficulty 

34 On the Subject of the Land Granting Department the Board has for some 
time past felt an encreasing inclination not to dispose of any more of the Waste 
Lands of the Crown, on payment of fees, except where the faith of Government is. 
pledged to do so, or where a considerable public advantage may be expected from it. 
The claims of the U E. Loyalists and their Children, which are founded on the Royal 
order, and those of the few individuals who have either received what in the Official 
phrase are called Appropriations, or what we esteem of equal validity, a promise that 
in bringing their families into the Province, they should receive donations of Land, 
are of the former kind.‘ With respect to the claims of the Loyalists we have no 
choice: with respect to those of the other description as well as those who can have. 
no claim, but what is founded on the advantage of introducing industrious & opulent 
Settlers into the Province, we cannot think that Your Excellency will feel much 
difficulty in trusting them to us, until Your return, because if we should be mistaken 
You will have an opportunity of rectifying the mistake when the Grant is tendered 
to You for signature. But exclusive of all this we have reason to think, that there 
are as many Grants in their way thro’ the different Offices of the Department, as will 
fully occupy it, until Your Excellencys return, Should however any considerable 
Number of them be ready for Signature before that period, we presume that the 
Committee which Your Excellency proposes to leave behind You, will not fail to 
concert such arrangements with Your Excellency as will prevent any material- delay. 
We do not foresee any necessity for ordering further Surveys of the waste, and 
unlocated lands of the Crown to be made at present, but should any such arise it 
cannot be so pressing as not to allow an ample time for enquiring Your Excellency 
pleasure. 

The last head to be considered is that of the instances not reducible to any gen- 
eral head, in which Your Excellencys Signature may be requisite, with or without 
the Great or the Privy Seal; We shall enumerate some of the more striking of them, 
and at the same time Mention, the Expedient which we conceive will prevent any in- 
convenience during Your absence 

1s* The Prorogation of the Legislature—This we apprehend may be provided for by 
oes Excellency, leaving behind You a proper Number of Proclamations signed in 

ank— : 
2¢ The Attestation by Your Excellency of the Certificates of residence which are 
necessary in order to enable the different Officers of Government who are paid in Great 
Britain to receive their Salaries. In this we see no great difficulty, if Your Excellency 
will direct a Report to be made to You on that Subject by the Committee whom You 
will leave behind You. 

34 The issuing of Marriage Licences. We see no reason why these may not be. 
left in Blank with the Secretary under his accountable receipt, & an order from 
Your Excellency not to issue them without the sanction of the Committee. 
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A variety of other services might perhaps be enumerated, but we believe none 
of any Magnitude have been omitted. 

Having thus Stated to Your Excellency the several purposes for which provision 
must be made, and also suggested what we conceive the nature of that provision 
should be—permit us to address Your Excellency with that Sincerity which we con- 
ceive to be one of the first duties we owe You, and which we hope and trust is per- 
fectly compatible with the profoundest respect both for Your Person and Your 
Situation. 

There is Yet a point more important than any we have Mentioned, but for which 
we have not suggested any provision; because we know of none that can be adequate; 
We mean the general Superintendance and Conduct of the Government, of the Pro- 
vince in all its branches the inspection in detail, of all the Departments, the pre- 
vention of abuse: the detection & punishment of Misconduct, the maintenance of our 
external relations as well with the Indians as with the United States in Short, the 
whole of that which forms the Appropriate and incommunicable Prerogative and 
function of the Governor or Lieut Governor, & the possession of which is so much 
an Act of the peculiar and personal confidence of His Majesty, that it is to a certain 
degree withheld even from a President Administring the Government, and cannot 
in any degree be exercised by the Executive Council or any association of its Mem- 
bers. We do not Mention this to Your Excellency with a view of throwing difficulties 
in the way; but for the purpose which we shall take the Liberty to State: In our 
apprehension His Majestys Commission and Instruction to the Governor &c of this 
Province,’ from the Constitution of its Executive Power, and generally speaking may 
not be departed from. By that Commission and those Instructions the Eldest or 
such other Councillor as shall be thereunto expressly nominated is during the absence 
of the Governor to Administer the Government, and we conceive that it is not in the 
power of the Governor or Lieutenant Governor to make any arrangements incon- 
sistent with this, without the sanction of the same authority from which this is de- 
rived. Should any thing of the kind be at any time attempted, we conceive it would 
be the duty of those in our Situation not to countenance it. 

In our construction of that article of the Commission, and Instructions, we do 
not think that a momentary absence from the Province on a private and still less, 
on a public occation is within the Spirit and Meaning of the Royal pleasure: or that 
a casual overstepping of its limits, by the Lt Governor even tho’ he should not be 
invested with a Military or any other character which might require it, would make 
it necessary for him to give the reins of Government out of his own hands—We con- 
ceive that the Article applies to that continued and indefinite absence which makes 
it impossible for the person so absent to Administer the Government but with great 
delay, trouble, & inconvenience such as can on no account be considered as com- 
patible with the intention, and expectation of His Majesty—that the Lieutenant 
Governor should be resident; such an absence, in short as makes it of little conse- 
quence whether he Administers it from any other part of America or even from 
Europe itself. 

It is difficult perhaps impossible, to draw such a distinct line on so delicate a 
Subject, as will afford a general rule; and it is fortunate for us, who tho’ Associated 
in very humble degree, are still to a certain degree associated with Your Excellency 
in the Executive Government, that it is so—because it is equally difficult, & perhaps 
equally impossible to lay down any general rule which may not be made to compre- 
hend within its hetter some violent departure from its Spirit. Hach case therefore 
must stand upon its own circumstances and it is from a most serious, and allow us 
to add, a most anxious consideration of all the circumstances of this, that we have 
found and rejoiced to find ourselves permitted by our duty to Him whose Servants 





1. See the Commission to Lord Dorchester, page 12, and Article 65 of the Instructions 
to Dorchester as Governor of Upper Canada, page 48. 
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we both are, to give to Your Excellency the Support, and co-operation which you 
require of us,—and of which we hope that the preceding pages will not be a dis- 
pleasing earnest. We feel it at the same time to be a duty which we owe to our- 
selves, to Record in this solemn Manner, the particular principle on which we found 
our conduct, and on which we also rest our hope, that what is done on this occation, 
will never be considered as forming a precedent for any case which is not exactly 
similar, in all its circumstances. The principal is shortly this.— 

We cannot allow ourselves to think that when His Majesty appointed Your 
Excellency, to the Command of the Troops in the Canadas during the absence of 
His Excellency General Prescott, it escaped him that the very nature of that Com- 
mand would necessarily oblige You to be occationally absent from the Seat of 
Government, and to visit different parts of the two Provinces within Your Com- 
mission. 

It is however plain to us, that His Majesty did not consider those absences as of 
the nature which would require the appointment of any person to administez tle Civil 
Government until Your return,—because had such been the Case, the same paternal 
attention to the welfare of his People which suggested to him the Measure of appoint- 
ing Your Excellency to Command the Troops during the absence of General Prescott, 
would also have shewn him the propriety of Nominating or at least directing Y* Excel- 
lency to Nominate some person to Administer the Civil Government during Your 
own—And as we have reason to believe, and indeed to know that His Majesty would 
have thought His Province perfectly safe, in the hands of the Person who immediately 
preceded Your Excelleney,’ and who has been honored with the Royal approbation of 
his Services, but without any intimation that they would soon be again call’d for; 
From these circumstances we infer that in the opinion of His Majesty, your occat- 
ional and temporary absences upon the business of Your Command, do not amount 
to the Case in which the Administration of the Civil Governm* by His especial 
Instruction and order is required to be committed to another. 

Having thus discharged the duty which cur consciences and our Judgements told 
us we owed to our Sovereign and to ourselves, in explaining and recording the reasons 
of our conduct in a situation Which tho’ new in point of fact, we conceive to be in 
point of principle, provided for by the Code which guides us as Members of the 
Executive Government—We tresspass no longer on Your Excellencys time than to 
repeat our assurance if we know ourselves You will on this, and on all other occations 
find us ready to co-operate to the utmost of our Strength with Your Excellency in all 
Your endeavours to promote the prosperity of the Province committed to Your Care. 

I have the honour to be, Sir, 
Y* most obedient Servant 
Signed J. Eumstry C: J: 


Adjourned 


Minutes or Executive Councim.2 
Sunday—i* September 1799. 


At a Council held at the Chief Justices House— 
Present. 


The Chief Justice—Chairman 
The Honble Alex™ Grant—Peter Russell 
ZAfneas Shaw and 
John M*Gill 
1. Mr. Peter Russell who was at this time a member of the: Executive Council. 


2. From the original of the Minutes of the Executive Council, State Book B, Upper 
Canada, page 487. 
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The Chief Justice produced and Read the following Message from His Excellency. 

; The Lieutenant Governor returns his warmest thanks to the Honorable the Execu- 

tive Council for its answer to his Message of the 224 Ultimo He thinks the Board 

has pointed out every purpose for which it will be necessary to make provision during 

his Absence and is satisfied that the mode of making that provision which the Board 
has suggested will be found equal to the occasion.! 

He perfectly approves of the care which the Board has taken to rest its conduct 
on Constitutional grounds, by taking His Majesty’s Commission and Instructions to 
the Governor as its Guide. 

Nothing now remains but to nominate the Persons who are to Compose the Com- 
mittee, which he purposes to leave behind him, for the purpose of Maintaining an un- 
interrupted, communication between himself and the Seat of Government. He there-— 
fore nominates the three Senior Members Usually resident at York, (Viz) The Chief 
Justice,” M™ Russell® and M™ Shaw,’ or any two of them—with power to call in the 
assistance of M™ M°Gill,° in case of the unavoidable absence of any one of them, 
with whom he will take care to leave power & Instructions® fully sufficient for any 
case that can be at present foreseen, or is likely to happen.’ 

York, 315% August 1799. Signed P. H. 


1. Writing to Lieut.-Governor Hunter July 24th, 1800, the Duke of Portland expresses 
the opinion that “ The measures you have taken to, provide for the Civil Administration of 
the Provinee during such occasional absences from the seat of Government.as your Military 
Duties may require, are perfectly proper.”’ (Canadian Archives, G. 53, page 349.) 

2. Ses page 212, note 3. 

3. See page 34, note 4. 

4. Lieut.-Colone] Aeneas Shaw had served under Colonel Simcoe in the War of Independ- 
ence. He was early selected by Simcoe for appointment in the service of Upper Canada. 
In 1798, he was made a member of the Legislative Council and in the following year was 
appointed to the Executive Council. He took a keen interest in the militia of the province. 
For several years he was in command of the Post at York and was a Captain of the Queen’s 
Rangers at the time of its reduction in 1803. His reduction to half pay compelled him to 
relinquish his seat as an ordinary member of the Executive Council although he continued 
to act without pay until 1807. In June, 1811, he was given the rank of Major General in the 
army. He died in 1814. : 

5. John McGill was a native of Scotland and emigrated to Virginia in 1773. During 
the Revolution he remained loyal to the Crown and gained distinction as an officer of the 
Queen’s Rangers. He acted as Commissary General at Quebec before the division of the: 
Province and later was appointed Commissary of Stores and Provisions for Upper Canada. 
He was made an honorary member of the Executive Council in 1796 and succeeded Colonel: 
Shaw as an ordinary member in 1808. In 1797, he was given a seat in the Legislative Council. 
He was appointed Inspector General of Public Accounts in 1801 and Receiver General of the 
Province in 18138. He died in 1834. 

6. A letter of Instructions, dated September 2nd,. was left with the members of the 
Commiitee. In it Lieut.-Governor Hunter states :— 

“The Instructions I have to give you, will lie in a very narrow compass when I inform 
you that it is not my intention to make the smallest alteration at present in anything thar 
has been done before my arrival. My wish is, that everything during my absence, may go 
on as formerly, and that there be not the smallest cessation or interruption of the public 
business, except that which is necessarily and unavoidably occasioned by that absence. 
Should any inconvenience happen (’though I confess I do not foresee any) from that circum- 
stance, I will take all the blame on myself, and shall be happy to find that I am the only 
delinquent. d 

Tho’ you are to consider yourselves all equally interested in the matters of your trust, 
yet I shall take it for granted that the Chief Justice will consider whatever relates to the 
‘Administration of Justice as more immediately within his care, as Mr. Russell will every- 
thing connected with the Revenue. Should anything arise respecting the Militia or the 
Troops stationed in the Province, I trust that Lieut.-Colonel Shaw will pay it particulas 
attention.” (Canadian Archives, Q. 286, pt. 2, page 402.) ae f 

General directions are then given regarding specific questions of Administration. Sep- 
arate instructions were given Mr. Russell, the Receiver General, authorizing him to pay out 
monies under temporary warrants bearing the signature of two members of the committee. 
(See State Book B, Upper Canada, page 446.) ; 

7. The absence of the Lieut.-Governor in 1802 was the occasion for resort to the same 
practice. The Minutes of the Executive Council for July 19th contain a direction from the 
Lieut.-Governor that “it is his pleasure that the standing committee of Council shall resume 
their powers agreeably to the original arrangement, excepting with this difference, that 
instead of calling in the assistance of the Hon!. Jobn McGill occasionally, he is added to the 
standing Committee of Council, to attend the Council Board at all times, and upon all occa- 
sions, when practicable.”’ (See State Book C, Upper Canada, page 237.) 
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PORTLAND TO MILNES.? 
Lieut Gov" Milnes, 


&e. &e. &e. 
WHITEHALL 28%" Feb: 1800. 
N° 6. 


Sir 


I sometime since received His Majesty’s Commands to signify His Pleasure to 
His Royal Highness the Duke of York, for the purpose of confining within its due 
limits the extent of the Military Authority in His Majesty’s North American Prov- 
inces, and I cannot but believe that by that Letter, a Copy of which you will receive 
inclosed, all future occasion of embarassment or uneasiness to any of His Majesty’s 
Civil Gov™ in that District will be entirely prevented. If however my expectations 
should happen to be disappointed in that respect, I have His Majesty’s Commands to 
signify to you, that you are to consider the directions contained in that Letter in the 
same light as if they were addressed immediately to yourself, and you will take care 
to conduct yourself in exact conformity to them.— 

I am & 
(Signed) PORTLAND.— 


(Enciosurr, PortLAND To THE DUKE oF YorK.)? 


WHITEHALL, 21% Feb? 1800 
Sir,— 

By the Copy of His Majesty’s Instruct™*® to the Gov", Lieut. Gov’, or the Person 
administering the Government of Upper Canada for the time being, dated the 15” 
Dec? 1796, which I herewith beg leave to lay before Your Royal Highness, it will 
appear to Your Royal Highness that the Person in whose hands the Executive 
Authority of Upper Canada is placed, is exclusively vested with the management of 
the Indian Department in that Province, and the recommendation of the Officers 
necessary to conduct it [subject to His ‘Majesty’s approbation:] Your Royal High- 
ness will also observe that the Instructions inclosed are formed so absolutely on that 
Principle, that the Power of giving any special Order with respect to that Department 
in case of any sudden emergency which may require it, is cautiously witheld from 
the Commander in Chief, and restricted to the Gov? Gen! in His Civil Capacity 
[should there be any such Officer as Gov" Gen! then in being] so that it will be evi- 
dent to Your Royal Highness that no connection or intercourse whatever does or was 
intended to exist in this respect between the Departments of Commander in Chief of 
North America, and the Civil Government of Upper Canada: Your Royal Highness 
will therefore see the necessity I am under of representing to Your Royal Highness 
against the exercise of a Power, which I am persuaded has been inadvertently assumed 





1. From the original copy in the Canadian Archives, G. 539, page 371. Robert Shore 
Milnes was born in England in 1746. He entered the army and secured a commission in the 
Royal Regiment of Horse Guards. In 1795, he succeeded General Prescott as Governor of 
Martinque but after a short period ill health compelled him to resign. In November 1797, 
he received a commission as Lieut.-Governor of Lower Canada and in 1799 was ordered’ to 
relieve General Prescott. He arrived in Quebec in June and took the oath of office on the 
30th of July. . He was created a Baronet of the United Kingdom in February, 1801. Im 
December, 1803, failing health compelled him to ask for leave of absence. In the following 
year this was granted, but he was unable to leave the country until August, 1805. He re- 
tained his commission as Lieutenant-Governor of the Province until November, 1808. 

2. From the original copy in the Canadian Archives, -G. 539; page 367. 

The Duke of York had been promoted to the post of Commander-in-Chief of the Army 
in April, 1798. 

8. For the Instructions see page 189. 
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By His Royal Highness The Duke of Kent in His Capacity of Commander in Chief 
of His Majesty’s Forces in North America,! by the Appointment of a Person to the 
Office of Deputy Superintend* Gen! of Indians, which was held by the late Col. 
McKee,’ and which is, as Your Royal Highness will observe by ‘the Instructions above 
referred to, an Office in the Civil Establishment of Upper Canada, & distinctly in 
the appointment of the Civil Government of that Province — 

I forbear from troubling Your Royal Highness with a Detail of the Duties of 
the Office, or with the reasons which make it indispensibly necessary that it should be 
fil’d by a Person who is intimately conversant.with the Interest, disposition, Lan- 
guage & customs of the Indians in that quarter of the World, because it will be 
evident to Your Royal Highness’s superior Judgement, that in this as well as in every 
other instance, the Administration of His Majesty’s Colonial Government cannot be 
carried on with Propriety, unless the Gov™, Lieut. Gov" or Persons administering the 
same, are alone responsible for the exercise of that Authority which His Majesty has 
thought proper to place in their hands, that it is therefore absolutely necessary that 
their responsibility should in no degree be diminished by the interference of any other 
Person, the consequence of which would be to afford & hold out a ground of 
excuse or apology to be resorted to on the Part of the Governors in the Colonies for 
any Act of misconduct which they might commit in the administration of the 
Governments over which they preside. 

Having felt it to be my duty to represent this case to the King, I have received 
His Majesty’s Commands to acquaint Your Royal Highness that it is His Majesty’s 
Pleasure that His Royal Highness the Duke of Kent should be forthwith informed 
that the Civil Concerns of all His Majesty’s North American Provinces, and the 
appointments to Civil Offices of every Description within the same can only be man- 
aged and recommended to, by the Persons administering the Civil Government 
therein, submitted to the King through that Department, with which His Majesty 
has directed them to correspond: and consequently that the Office lately held by Col. 
M°Kee is now, and must be considered to all intents and purposes as vacant, until 
His Majesty’s Pleasure with respect to Col. M°Kee’s Successor be signified to the Lt 
Gov't of Upper Canada,® whose duty it is to submit [in conformity to the inclosed 
instructions] thro’ one of His Majesty’s Principal Sect’* of State, the Name of such 
Person, with an Acct of his Character & Services, as he shall esteem to be best quali- 
fied for fulfilling the duties of such Office, for His Majesty’s further directions therein. 
Tt being His Majesty’s opinion, that a strict & invariable adherence to these Com- 
mands of His Majesty is indispensibly necessary to preserve the conduct & Manage- 
ment of the Public Service in its regular & established Course.— 


T am 
LAR H. [Signed] PORTLAND. 
The Duke of York. 





1. On May 17th, 1799, the Duke of Kent was appointed General and Commander-in-Chief 

of His Majesty’s Forces in North America. is 
On the death of Colonel McKee in January, 1799, Mr. Russell, as Administrator of 

the Government, issued a commission temporarily vesting the office of Deputy Superintendent 
General of Indian Affairs in a committee consisting of James Baby, Alexander Grant and 
Thomas McKee. The Governor-in-Chief, General Prescott, recommended the appointment of 
Captain Claus, an officer trained in the Indian Department and grandson of Sir William; 
Johnson. On the basis of this recommendation and subject to His Majesty’s approval, Capt. 
Claus was appointed and undertook the duties of the office in March, 1799. In July, the Duke 
of Kent appointed Colonel Connolly to succeed Colonel McKee and gave orders to supersede 
‘any other appointment which might have been made. A representation was made by Lieut.- 
Governor Hunter stating the circumstances of the case and asking that the original appoint- 
ment be confirmed. See the letter of Hunter to the Duke of Portland, December 28th, 1799, 
and its enclosures, Canadian Archives, Q. 287, pt. 1, page 18. _ : 

3. His Majesty’s approval of the appointment. of Captain Claus was communicated to 
Lieut.-Governor Hunter by the Duke of Portland in his despatch of July 24th, 1800. See the 
Canadian Archives, G. 53, page 355. 
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MILNES TO PORTLAND.’ 


Duplicate Quebee 18 May 1800 
Nino 
My Lord, 

From your Grace’s dispatch N°. 6? and its Inclosure which I have this day 
had the Honor to receive, I conclude it is His Majesty’s Intention that the Indian 
Department in Lower Canada should, during the Absence of the Governor General, 
be under the Conduct and management of the Lieutenant Governor; at the same 
time I beg leave to submit it to your Grace whether it would not be proper that a 
Royal Instruction to this effect should be transmitted to me accompanied by an Order 
to the Commander in Chief in the two Provinces directing him to pay out of the 
Ixtraordinaries of the Army the Salaries of the several officers employed in the 
Indian Department in this Province upon receiving from the Person administering 
the Government a Certificate of such Salaries being due, and also that the Presents 
intended for the Indians in Lower Canada should be subject to the control and direct- 
ion of the Person administering the Government who will of course make. the 
necessary Requisitions on this account to the Lords Commissioners of His Majesty’s 
Treasury 


I have the Honor Le be, My Lord Your Grace’s—most obedt and most humb. Servt 
ROBT. 8S. MILNES. 


His Grace 
The Duke of Portland 
Endorsed : 
Quebec 13° May 1800 
Lieut. Gov". Milnes 
Duplicate. 


ADDITIONAL. INSTRUCTION RELATING TO INDIAN AFFAIRS, LOWER 
CANADA} 


(C.O. Quebee 1795—1800. Vol. 3.) In See’ of State’s despatch N°. 7 of 12. 
July 1800. 


AppirioNAn Instruction to the Governor, Lieutenant Governor, or the Person 
Administering the Government of Our Province of Lower Canada for the 
time being. Given at Our Court at Saint James’s the Sixteenth day of 
July 1860 in the Fortieth Year of Our Reign — 


Whereas We judge it to be conducive to the better Regulation of Our Concerns 
with the Indian Nations within Our Province of Lower Canada, that the same should 
be conducted by the Person exercising the Government of Our said Province for the 
time being; it is therefore Our Will and Pleasure that you do take upon you the Con- 
duct and Management of Our Concerns with the said Indians within the Province 
of Lower Canada; and that you do from time to time give to all Persons whom it may 
concern such Directions for the due Execution of these Our Instructions as occasion 





1. From the copy in the Canadian Archives, Q. 84, page 288. - 

2. S-e page 242. 
_ 3. From the copy in the Canadian Archives, M. 231, page 74. For a similar instruc- * 
tion relating to the Province of Upper Canada, see page 189. 
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_May require, such Directions nevertheless to be subject to any special Orders directed 
to you from such Person as shall at any time be constituted and appointed by Us to 
be Governor General of Our Provinces in North America—aAnd it ig Our Will and 
Pleasure that all Persons holding Commissions in the Indian Department within 
Our Provinces of Lower and Upper Canada, so far as the same relates to the Pro- 
vince of Lower Canada shall follow such Orders and Directions as they shall from 
time to time receive from you in the Execution of this Our Instruction, any thing 
in the said Commissions to the contrary notwithstanding—And you are in case a 
any vacancy in any Office or Place in the said Indian Department within Our Pro 
vince of Lower Canada to transmit to Us by the first Opportunity through One of 
Our Principal Secretaries of State, the name of such Person, with an Account of his 
Character and services, as you shall esteem to be best qualified for fulfiling the Duties 
of such Office, for Our further Directions therein. 

ie be: 


REDISTRIBUTION ACT, UPPER CANADA. 
Iy THE ForTmETH YEAR OF GEORGE THE THIRD. 
CHAP. ll: 


An Act for the more equal Representation of the Commons of 
thas Province in Parliament, and for the better defining the Quali- 
fication of Electors. 

[4th July 1800.] 


For the better representation of the Commons of this Province in 
Parliament,? Be it enacted by the King’s Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and 
Assembly of the Province of Upper Canada, constituted and 
assembled by virtue of and under the authority of an Act passed 
in the Parliament of Great Britain, intituled, “An Act to repeal 
certain parts of an Act passed in the fourteenth year of His 
Majesty’s reign, intituled, ‘An Act for making more effectual pro- 
vision for the government of the Province of Quebec, in North 
America, and to make futher provision for the Government of the 
said Province,” and by the authority of the same, That from and 
after the end of the present Parliament, the Representation of the 
Commons of this Province in the House of Assembly, shall be in 
manner and form following, that is to say :— 
The Counties*® of Glengary and Prescott, shall be together Representation. 
Represented by two") Members. (a) ‘The numbers 


The Counties of Stormont and Russel, shall be together Repre- in ee repeal 
sented by one Member. eo fe on 11., 


The Counties of Dundas, Grenville, Leeds, Frontenac, and 
Prince Edward, be each Represented by one Member. 


1. From The Statutes of His Majesty's Province of Upper Canada, 
edition of 1818. 

The Provincial Statute, 48 Geo. III, Chap. XL, repealed so much of 
this Act, “as relates to the number of members to represent the Commons 
of this Province in the House of Assembly,” and increased the member- 
ship to twenty-five. Another Act of 1820 further increased it to forty. See 
sh'p to twenty-five. Another Act of 1820 further increased it to forty. 

2. The existing basis of representation was determined by the Pro- 
clamation of 1792 dividing the Province into counties. See page 77. 

8. For the boundaries of the various counties see the “Act for the 
Division of Upper Canada into Counties,’ page 222. 
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The incorporated Counties of Lenox and Addington, be together 
Represented by one Member. 

The Counties of Hastings and Northumberland, be together 
Represented by one Member. 

The County of Durham, the East Riding of the County of 
York, and the County of Simcoe, be together Represented by one 
Member. 

The West Riding of the County of York, the first Riding of the 
County of Lincoln, and the County of Haldimand, be together 
Represented by two Members. 

The second, third and fourth Ridings of the County of Lincoln, 
be together Represented by two Members. 

The Counties of Oxford, Middlesex, and Norfolk, shall together 
be Represented by one Member. 

The County of Kent, shall be Represented by one Member. 

The County of Essex, shall be Represented by two Members. 


Il. And be it further enacted by the authority aforesaid, That 
no person shall be considered as qualified to vote, or shall vote at 
the ensuing election for a Member to Represent the Commons of 
this Province in Provincial Parliament, who shall have sworn allegi- 
ance to any Foreign State; or have been a stated resident in the 
‘Dominions of the same, unless such person shall have been previously 
and bona fide resident in this Province, or in some other of the 
Dominions of His Majesty, for, and during the term of four years then 
next preceding, and shall have taken the oath of allegiance to His 
Majesty; and that on any future Election, no such person or per- 
sons shall vote as aforesaid, until he or they shall have been pre- 
viously and bona fide resident in this Province or in some other of 
His Majesty’s Dominions, for and during the term of seven years 
next preceding, and shall have taken the oath of allegiance to His 
Majesty. 


ACT FOR THE FURTHER INTRODUCTION OF ENGLISH 
CRIMINAL LAW INTO UPPER CANADA 


40 Georce III, Cap. I. 


An Act for the further introduction of the CRIMINAL LAW of 
ENGLAND in this Province,and for the more effectual 
PUNISHMENT of certain OFFENDERS. 


[4th July, 1800.] 


WHEREAS the Criminal Law of England was by an Act of the 
Parliament of Great Britain, passed in the fourteenth year of His 
Majesty’s reign, intituled, “An Act for making more effectual pro- 
vision for the government of the Province of Quebec, in North 
America, introduced and established as the Criminal Law of this 
Province: And whereas divers amendments and improvements have 
since been made in the same by the Mother Country, which it is 
expedient to introduce and adopt in this Province; Be it therefore 





1. From “ The Statutes of His Majesty’s Province of Upper Canada,” 
edition of 1818. 
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enacted by the King’s Most Excellent Majesty, by and with the 
advice and consent of the Legislative Council and Assembly of the 
Province of Upper Canada, constituted and assembled by virtue of 
and under the authority of an Act passed in the Parliament of 
Great Britain, intituled, “An Act to repeal certain parts of an Act 
passed in the fourteenth year of His Majesty’s Reign, intituled, 
“An Act for making more effectual provision for the Government of 
the Province of Quebec, in North America, and to make further 
provision for the Government of the said Province,” and by the 
authority of the same, That the Criminal Law of England, as it 
stood on the seventeenth day of September, in the year of our Lord, 
one thousand seven hundred and ninety-two, shall be, and the same 
is hereby declared to be the Criminal Law of this Province. 


Il. Provided nevertheless, That nothing herein contained shall 
be taken or construed to vary, repeal, or in any manner to affect any 
Ordinance of the late Province of Quebec, which may have been 
made since the said fourteenth year of His Majesty’s Reign. 


III. And whereas the punishment of burning in the hand, when 
any person is convicted of felony within the Benefit of Clergy, is 
often disregarded and ineffectual, and sometimes may fix a lasting 
mark of disgrace and infamy on offenders, who might otherwise 
become good subjects and profitable members of the community; 
Be wt therefore enacted by the authority aforesaid, That from and 
after the passing of this Act; when any person shall be lawfully con- 
victed of any felony within the Benefit of Clergy, for which he or 
she is liable by law to be burned or marked in the hand, it shall and 
may be lawful for the Court before which any person shall be so 
convicted, or any Court holden for the same place with the like 
authority, if such Court shall think fit, instead of such burning or 
marking, to impose upon such Offender such a moderate pecuniary 
fine as to the Court in its discretion shall seem meet; or otherwise 
it shall be lawful, instead of such burning or marking, in any of 
the cases aforesaid, except in the case of manslaughter, to order and 
judge, that such offenders shall be once, or oftener, but not more 
than three times, either publicly or privately whipt; such private 
whipping to be inflicted in the presence of not less than two persons 
besides the offender and the officer who inflicts the same; and in 
ease of female offenders, in the presence of females only; and such 
fine or whipping so imposed or inflicted instead of such burning or 
marking, shall have the like effects and consequences to the party on 
‘whom the same, or either shall be so imposed or inflicted, with 
respect to the discharge from the same or other felonies, or any 
restitution to his or her estates, capacities and credits, as if he or 
she had been burned or marked as aforesaid. 


IV. Provided always, and be it further enacted by the authority 
aforesaid, That nothing in this Act contained, shall abridge, or 
deprive any Court of the powers now vested in it by law, of detain- 
ing and keeping in prison, for any time not exceeding one year, or 
of committing to the House of Correction, or Public Work-house, 
to be kept to hard labor, for any time not exceeding one year, or of 
committing to the House of Correction, for any time not less than 
six months, or exceeding two years, any such offender as aforesaid ; 
but that such offender may, if such Court shall think fit, after such 
burning or marking, or after such whipping or fine as shall by virtue 
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of this present Act be inflicted or imposed instead thereof, be so 
detained or committed, and with such accumulated punishment, in 
case of escape from such House of Correction, or Work-house, as if 
this Act had never been made. 


V. And whereas so much of the said Criminal Law of England, 
as relates to the-transportation of certain offenders to places beyond 
the seas, is either inapplicable to this Province, or cannot be carried 
into execution without great and manifest inconvenience, Be % 
enacted by the authority aforesaid, That when any person shall be 
convicted of any crime, for which he or she shall be liable by law, 
to be transported, the Court before which such person shall be so 
convicted, or any Court holden for the same place, with the like 
authority, instead of the sentence of transportation, shall order and 
adjudge, that such person be banished from this Province, for and 
during the same number of years, or term for which he, or she would 
be liable by law to be transported, and do remove him, or herself 
therefrom within a space of time to be then fixed and declared by the 
Court, and which shall, in no instance be less than two days nor 
more than eight, including the day on which such sentence’ of 
banishment shall be passed. 


VI. And be it further enacted by the authority aforesaid, That 
if any person on whom such sentence of banishment shall have been 
passed as aforesaid, or to whom His Majesty, His Heirs or Succes- 
sors, shall hereafter be graciously pleased to extend the Royal 
Mercy upon condition of his, or her, leaving the Province for any 
term of years, or for life, shall be found at large in any part thereof 
without some lawful cause, after the time within which he, or she, 
shall have been so banished, or shall have so consented to leave the 
Province, and before the expiration of the term for which he, or 
she, shall have been so banished, or shall have so consented to leave 
the same, every such offender being thereof lawfully convicted, shall 
suffer death as in cases of felony, without benefit of Clergy; and 
such offender may be tried either before Justices of Assize, Oyer 
and Terminer or Gaol Delivery, for the District, County, or place 
where such offender shall be apprehended and taken, or where he, or 
she, may have received such sentence of banishment; and the Olerk 
of the Crown, Clerk of the Peace or other officer, having the cus- 
tody of the records where such sentence of banishment shall have 
been pronounced,or the Register of the Province in the case of such 
conditional pardon as shall at the request of any person on His 
Majesty’s behalf, and without fee or reward, make out and give a 
certificate in writing, signed by him the said Clerk of the Crown, 
Clerk of the Peace or other officer, or by the said Register, respec- 
tively, containing the effect and substance, omitting the formal part 
of every indictment and conviction of such offender, and of the 
sentence of banishment, or of such conditional pardon respectively, 
to the Justices of Assize, Oyer and Terminer and Gaol Delivery, 
where such offender shall be indicted, which certificate shall be suf- 
ficient proof of such conviction and sentence of banishment, or of 
such conditional pardon respectively. 


VIL. Provided nevertheless, That nothing herein contained shall 
be construed in any manner to restrain, or prevent His Majesty, His 
Heirs or Successors, to grant an absolute and unconditional pardon 
to such offender, and to allow of his, or her return to this Province. 
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MILNES TO PORTLAND. 
Duplicate 
Separate 
& 
Secret 
UEBEO 1 
eis Q November 1800 
On my first taking upon myself the administration of the Affairs of this Prov- 
ince I was extremely struck with the wavering state in which I found the Interests 
of Government. I have since been at much pains to discover the real Causes of this 
situation of things which I plainly saw lay deeper than, I believe, is generally sup- 
posed by His Majesty’s Ministers; and I am so forcibly impressed with a persuasion 
that this Subject ought to be attended to, that I feel it my Duty to lay before Your 
Grace, such Remarks as have occurred to me respecting it, in order that Your Grace 
may be fully apprized of the real State of the Country, and take such Measures as 
you may think fit to strengthen the Executive Power in Lower Canada. 

However excellent in itself the new Constitution may be which His Majesty has 
graciously been pleased to grant to the Province, I conceive the Foundation of it must 
rest upon a due proportion being maintained between the Aristocracy and the lower 
Orders of the People, without which it will become a dangerous Weapon in the hands 
of the latter. Several Causes at present unite in daily lessening the Power and 
Influence of the aristocratical Body in Lower Canada: I cannot however but think 
that Measures might be adopted to counterbalance in some degree this Tendency, and 
I shall hereafter have the Honor to point them out to your Grace: but in order iv 
make myself clearly understood I must first explain what I consider to be the princi- 
pal Causes by which the Influence of the Aristocracy in this Country has gradually 
been reduced to it’s present State. 

The first and most important of these I am of opinion arises from the manner 
in which the Province was originally settled; that is, from the independent Tenure 
by which the Cultivators (who form the great Body of the People and are distinguished 
by the appellation of Habitants) hold their Lands; and on the other hand from the 
inconsiderable Power retained by those called the Seigneurs, and the little disposition 
they feel to encrease their Influence, or improve their Fortunes by Trade. 
Hence by degrees the Canadian Gentry have nearly become extinct, and few of them 
- on their own Territory have the Means of living in a more affluent and imposing 
Style than the simple Habitants who feel themselves in every respect as independent 
as the Seigneur himself with whom they have no further Connexion than merely the 
obligation of having their Corn ground at his Mills, paying the Toll of a Fourteenth 
Bushel, which they consider more as a burthensome Tax than as a Return to him for 
the Lands conceded by his Family to their Ancestors for ever upon no harder Condi- 
tions than the obligation above mentioned, a trifling Rent, and that of paying a 
Twelfth to the Seigneur upon any transfer of the Lands. 

The Second Cause which I apprehend tends to lessen the Influence of Government 
in this Province is, the prevalence of the Roman Catholic Religion and the Indepen- 
dence of the Priesthood:? this Independence I find goes considerably further than 
what was intended by the Royal Instructions wherein it is particularly declared to be - 
Tis Majesty’s Pleasure “that no Person whatsoever is to have Holy Orders conferred 
“upon him, or to have the Cure of Souls without a License for that purpose first had 
“and obtained from the Governor ”® &c. &c. But this Instruction has hitherto never 








1. From the original copy in the Canadian Archives, Duplicate Despatches, Lower 


Canada. ; d 
ant For a discussion of this point by Sir James Craig see page 388. 
3. See Article 44,Clause 2 of the Instructions to Lord Dorchester as Governor of Lower 


Canada, page 24. 
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been enforced, by which means the whole Patronage of the Church has been thrown 
into the hands of the Roman Catholic Bishop, and all connexion between the Govern- 
ment and the People through that Channel is cut off, as the Priests do not consider 
themselves as at all amenable to any other Power than the Catholic Bishop. ¢ 

A singular Instance lately occurred of this Independence: A Priest at Terre- 
bonne near Montreal interfered in the most indecent manner in the late Election for 
the County of Effingham; he exerted all his Influence to prevent the Solicitor 
General from being chosen, and violently supported a Man who had been expelled 
from the last House of Assembly on account of his having been convicted of a Con- 
spiracy, and who was consequently considered as a dishonored Person.t Upon this 
man’s being chosen the Priest actually went so far as to perform High Mass in the 
Parish Church, to return Thanks as he termed it, “for the reelection of this Martyr.” 
Jn justice to the Canadian Bishop I must add, that upon my Representation he did 
every thing which was proper to be done on the occasion. 

Another Circumstance which has greatly tended to lessen the Influence of Gov- 
ernment since the Conquest has arisen from the necessity which then existed of dis- 
embodying the Militia: but as I am by no means of Opinion, considering the Cir- 
cumstances which took place a few years since, that it would be either practicable or 
prudent to call out the Militia at this particular moment.” J shall not enter further 
into this Subject at present, though I shall hereafter revert to the Militia even in its 
present State as a Means by which a certain degree of Influence might still perhaps 
be established in the several Parishes. 

It may be unnecessary to observe to your Grace how much more important the 
above Facts are become since the establishment of the new Constitution. In the time 
of the French Government an Ordinance, issued in the name of the King, was sufii- 
cient to enforce the execution of any Measure that was deemed expedient without any 
discussion taking place upon the subject, or its entering into the Minds of the 
unlettered Habitants to doubt for a moment the propriety of the Measure. 

But since the establishment of the present Constitution in the year 1792, the 
Case is very different every thing being previously discussed in the House of. 
Assembly ; and unless a certain preponderance can be maintained in that House (which 
at present is by no means as firmly established as I could wish) the Power of the 
Executive Government will insensibly become nothing. 

Very few of the Seigneurs, as I have already hinted, have sufficient Interest to 
insure their own election or the election of any one to whom they give their Support 
in the House of Assembly, and the uneducated Habitant has even a better chance of 
being nominated (though he cannot perhaps sign his name) than the first Officer 
under the Crown: There was a moment when I even despaired of getting the Attorney 
General into the present Assembly;* and though it is undoubtedly better composed. 
than the last, it is far from being so respectable a Body as Government might wish. 

The Canadian Habitants are I really believe an industrious, peaceable and well 
disposed People; but they are, from their want of Education and extreme simplicity, 
liable to be misled by designing and artful Men, and were they once made ful y 
sensible of their own Independence, the worst Consequences might ensue. They are in 
fact sole Proprietors of nearly all the cultivated Lands in Lower Canada. 

The Seigneurs and Ecclesiastical Bodies to whom the Lands were originally 
granted having conceded the greater part of their Lands for ever, with little or-no 
reserve, to the Cultivator in small Parcels of from One to Two Hundred acres retain- 





1. In the election for the County of Effingham in July, 1800, Mr. Charles B. Boue who 
had previously been expelled from the House of Assembly defeated the Solicit . 
Foucher. The Solicitor General, however, was returned for the County ‘of coe 
Act was passed disqualifying Mr. Bouc from being elected to the Assembly. See page 294. 

2. For the opinion of Sir James Craig on the state of the Militia in 1810, see page 398. 

7 3. The Attorney General, Mr. Jonathan Sewell, was elected for the Borough of William 
nry. 
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ing only as I have already observed the Property and Profits of the Mills, a certain 
Proportion of their Produce which is sometimes paid in kind and in various ways, 
and the Lods et Ventes; and this Species of Property attached to the Seignorial 
Rights is by the ancient French Laws of Inheritance, which occasion frequent sub- 
divisions of Property, in a few Generations become quite inconsiderable, whereby the 
Situation of the Seigneur has in many Instances been reduced below that of the 
Vassal. Each Habitant*cultivates as much Land as he can manage with the Assist- 
ance of his own Family, and as is necessary for its support; and having thus within 
themselves from year to year all the Necessaries of Life, there cannot be a more 
independent Race of People, nor do I believe there is in any part of the World a 
Country in which Equality of Situation is so nearly established. Except in the Towns 
of Quebec, Montreal and Three Rivers, little or no difference is observable in the 
Affluence of the Canadians but what may in some Measure arise from the local Cir- 
cumstances of more or less favorable Situation, a richer Soil, or a greater or less 
degree of exertion. 

The Counties are divided into Parishes each Parish chiefly extending about Three 
Leagues along the Rivers S*. Lawrence and Chambly, and to each of which there is a 
Parochial Church; the principal Person in every Parish is in general the Priest and 
the next the Captain of Militia,’ and it is through the latter that any Business is 
transacted for Government. 

Having endeavoured to give your Grace some insight into the actual State of this 
Country, which I could more fully enlarge upon if I was not apprehensive of intruding 
too much upon your time till I have received your permission so to do, I shall proceed 
to point out the means by which I imagine the Influence of Government might be 
immediately extended to the distant Parts of the Province, and though I am conscious 
this cannot be effected without a certain expence to the Mother Country, I consider 
that expence as inconsiderable when compared to the Sums it would require to quell 
any disturbance that might for want of timely precaution take place in the Province: 
The apprehension of such an Event though not immediate is strongly impressed on 
the Minds of some of the best Friends of Government. 

I am well aware the chief Object to be depended upon to encrease the Influence 
of the Crown, will be by means of the Waste Lands; and in that point of view the 
delay that has taken place in the Land Business is greatly to be regretted and it 
becomes an Object of peculiar importance to Government that no further delay may 
occur to prevent the clearing and settling of the immense Tracts that are now in the 
hands of the Crown undisposed of, as their being granted in free and common Soccage 
will in time (if judiciously granted) form in this Province a Body of People of the 
Protestant Religion that will naturally feel themselves more immediately connected 
with the english Government; but as this cannot be expected to have any immediate 
Effect, I am inclined to think that in the mean time much may be done first through 
the catholic Priests, and secondly by means of the Militia. 

The present Catholic Bishop is extremely well disposed to Government 2 he: 18 
allowed by His Majesty Two Hundred Pounds per annum as Superintendent of the 
Romish Church; in addition to which he receives from Government a Rent of £150 
p™ annum for the use of the Bishop’s Palace at Quebec which is occupied by Public 
Offices :?. He has lately applied to me for an encrease of this Rent, signifying at the 
game time that his Income is very inadequate to his Situation and the Calls which 





a th tion and duties of the Captain of Militia see the Provincial Statute pro. 

Siding for the "regulation of the Militia, 34 Geo. III, Chap. IV, and the Act amending this, 
; , Chap. ; ; , . 

. rg agai Pierre Denaut was at this time the Roman Catholic Bishop of Quebec, 
(The Superintendent of the Roman Catholic Church was not officially styled the Roman 
Catholic Bishop of Quebec until a later date.) See page 304, note 3. ; 

3. Since 1792, the Legislative Council had assembled at the Bishop’s Palace. It con- 
tinued to meet there until the transfer of the seat of government to Montreal in 1838. 
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are made upon it, which I have reason to believe is a just Statement. This Applica- 
tion offers an occasion of attaching the Canadian Bishop more particularly to Gov- 
ernment, if by such an encrease of his appointments as His Majesty shall graciously 
be pleased to allow his Situation was made easy, at the same time requiring of him 
a strict attention to that part of His Majesty’s Instructions to the Governor which I 
have before mentioned.? 

This I am of opinion would tend very much to increase that Consideration which 
the Priests themselves ought to feel, and to encourage in their Parishioners for the 
Executive Government, at the same time that it would ensure the cooperation of the 
Canadian Bishop: But in order to carry this point particular care must be taken to 
chuse a proper moment, and if the Bishop should be found decidedly averse to make 
the Sacrifice required of him, it ought perhaps to be defered till the Peace. 

The Priests have a 26 of all the Grain, which may be valued at Twenty Five, 
or Twenty Six Thousand Pounds a year, which alone must make their Influence very 
considerable, and especially as the Religious Bodies are in possession of nearly One 
Fourth of all the Seignorial Rights granted before the Conquest (excepting those of 
the Jesuits Estates latterly taken into the possession of the Crown) as will appear by 
the Inclosure.” : ; 

With regard to the Militia it will be more difficult to give Your Grace a clear 
and distinct Idea of the Mode in which I am inclined to think use may be made of 
this Body to support the Interests of Government throughout the Province, and to 
disseminate Principles of loyalty amongst the Canadians in opposition to that spirit 
of democracy which has lately gained so much ground in many Parts of the World, 
but fortunately has not at present made any material progress in Canada. 

The Population of Lower Canada is computed at about One Hundred and Sixty 
Thousand Souls, Nine Tenths of whom reside in the Parishes before described, dis- 
tinet from the Towns, and from these are drawn the Canadian Militia which amount 
to 37,904 between the ages of 16 and 60. In the Parishes here aluded to, there are 
292 Captains of Militia who are chosen from among the most respectable of the 
Canadian Habitants (the Etat Major amounting to 16 being in general chosen from 
among the Seigneurs) and here it is necessary to inform your Grace how far under 
the dominion of France the Body of the People were regulated in all public Matters 
by the Officers of Militia; the Captains of Militia being the Persons employed to 
issue and enforce the public ordinances and the Corvées, and who through the 
Authority thus delegated to them by Cement possessed considerable Influence in 
their respective Parishes. 

Although under His Majesty’s Government these Powers have in a great Measure 
been withdrawn, especially since the establishment of the new Constitution, there 
still remains in the minds of the Canadians a certain Consequence attached to the 
Character of Captain of Militia; and as I have before observed to your Grace, it is 
still customary on all public occasions to employ this useful Class of People to per- . 
form many Services for Government which they have hitherto done without other 
reward than merely that arising in their own Minds from the Honor and respect- 
ability of the Appointment; but this though sufficient to render it desirable is, as 
they feel, by no means an equal return for the considerable Portion of their time go 
employed: If then by means of an honorary and pecuniary reward, or by any Plan 
that may be approved of by the Executive Council, this Class of the Canadians could 
be brought to consider themselves as the immediate Officers of the Crown, and peculi- 
arly attached to the Interest of Government, there is no doubt that such an Influence 
from the Circumstance of being equally diffused over the whole Province would 
effectually tend to keep alive among the great Body of the People that Spirit of Zeal 





1. See page 249. 
2. The enclosure gives the total amount of land granted prior to the c 
(arpents?). Of this 2,096,754 (arpents?) had been gr anted to the charéh, ade 
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and Loyalty for monarchical Government which I believe to be natural to the Cana- / 
dians, but which for the want of an intermediate Class to-whom they can look up, and 
from their having no immediate Connexion with the Executive Power is in danger of 
becoming extinct. 

That Loyalty is a lively principle in the Breasts of the Canadians I have no 
doubt, if I may judge from the expressions of satisfaction which are shewn by all 
Ranks whenever the Representative of His Majesty only passes through the Country: 
this I myself experienced (though at that time personally unknown) in the Tour IT 
lately made through the Province. 

There are several other Means besides those I have already stated by which I am 
convinced, a proper Bias may be maintained in the Minds of the Canadians, so as I 
should hope would secure the Province against any internal Commotion or Dis- 
affection, the Details of which I shall reserve until I shall receive your Grace’s Sanc- 
tion to trouble you further on this head, particularly as in order to give your Grace 
a complete Idea of this Subject and the extent of my Plan it will be necessary to 
solicit your attention while I lay before you a Sketch of the relative Eixpences of the 
Civil Department of Lower Canada, and the Military Expenditure of the Canadas, 
by which it will appear how little Proportion exists in the Expences of those Depart- 
ments, and what a considerable saving may hereafter accrue to Government if accord- 
ing to the Plan proposed, and by a more liberal allotment to the Civil Expenditure 
such an Influence could be attained over the Minds of the Canadians as might in the 
course of time not only secure the Province from any interior Commotion or disaf- 
fection, but likewise insure the cooperation of the Inhabitants in the Defence of the 
Province against the Attempts of a foreign Enemy without the aid of such a con- 
siderable military Establishment as the Mother Country has hitherto maintained in 
this part of His Majesty’s Dominions. 

The Deficiency of the Revenue, upon an average of the last Five years of the 
Civil Expenditure, amounts as will appear in the Paper I have the honor to transmit, 
to £12,000 p™ annum,* and the yearly Military expenses of the two Canadas, according 
to the best Information I can collect, to about £260,000/. This Expence would in the 
case of any Tumult or Insurrection in the Country, or of a War with the neighbouring 
States, most probably be double its present amount; and this Consideration alone 
shews how infinitely important it is to the Mother Country that your Grace should be 
made acquainted, while there is yet time, with every means by which the Influence of 
the Crown may be encreased, and the hands of the Executive Power strengthened. 
But there is another Consideration of perhaps greater importance than any 
above mentioned; could such an Influence be obtained throughout the 
Province by means of the Priests and the Captains of Militia as I have 
ventured to look forward to, that Influence when fully established might 
also be employed so as at all times to ensure a Majority in favor of 
Government in the House of Assembly, and to secure the election in that House of 
such Men as from their Education and Knowledge of Business are most likely to see 
the real Interests of the Province in their true light, and not to be deluded by the 
falacious Arguments of any popular Speaker from giving their entire Support to the 
Executive Government. The defect of such an Influence over the Elections lessens 
the respectability of that Assembly in a very great degree, and partreularly as from 
the absolute Want which has so long existed of the Means of Education and the 
inability of the Canadians to support the Expence that would attend sending their 
Sons to the Mother Country for that purpose, there are at present scarcely any rising 
Men, and but few Men of talents among the Canadian Gentry. 

From this and other Causes the Business of the House of Assembly is transacted 


i i g for the 
. According to the statement enclosed by Milnes the average annual revenue 
five ee a nme in 1795 was £13,199, while the average expenditure, exclusive of the 
payments for the support of the Protestant Clergy, was £25,200. 
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with so little System or regularity that the oldest Members are some times unable to 
form a judgment of what is likely to be the result of their deliberations on the most 
common Subjects. : ; 

While a due preponderance on the side of Government is so manifestly wanting 
in the Assembly it is considered by the Well wishers of Government as a fortunaté 
Circumstance that the Revenue is not at present equal to the Expenditure, & your 
Grace will immediately see the necessity on this account of preserving, in appearance 
at least, that disposition in a greater or less degree, as there is reason to apprehend 
that in case the Province could be induced to Tax itself in a degree equal to the Calls 
of the Executive Government, the Right of regulation and control over the whole 
would probably be aspired to by the Assembly, which could not fail of producing the 
most injurious Consequences to the Colonial Government, rendering it from that 
moment dependent on the Will of a popular Assembly.’ 
~ The Burthen which is at present thrown upon the Mother Country will be fully 
compensated for whenever the Sums that shall arise from the Sale of the Waste 
Lands begin to come in, and particularly if (as appears by the Dispatch of the 13 of 
July 1797 to Gen). Prescott? to have been in contemplation) it should be determined 
to appropriate the Monies arising from those Sales to the purchase of Stock in the 
English Funds, and the Interest of this Stock to go in aid of the Civil Expenditures 
of the Province in such manner as the Lords Commissioners of His Majesty’s 
Treasury may direct. 

The Quantity of Land which from first to last will have have been at the disposal 
of Government is computed at about 150 Townships equal to Ten Million of Acres 
which have actually been applied for, including as is supposed the principal part of 
the ungranted Lands in Lower Canada that are deemed convenient for settlement and 
fit for cultivation. 

Of the above about 35 Townships only are in contemplation to be granted on the 
original Terms proposed in the year 1792° consequently 115 Townships will remain 
for the future disposition of the Crown exclusive of the Church and Crown Reserves 
consisting of Two Sevenths set a part in the Townships already granted. 

The Wealth, Power and Influence that must accrue to the Mother Country when 
those Lands become settled is an object of self evident magnitude, and must in time 
make a full return for whatever will be found necessary in the mean while to support 
and secure so valuable a Colony. 


I flatter myself there can be no doubt that the liberality with which His Majesty 
has lately been pleased to provide the Means of Education in the Province* will go a 
great way to secure the affection and_loyalty of the rising Generation who would 
otherwise be in danger of imbibing Principles inimical to His Majesty’s mild and 
paternal Government by the necessity which has hitherto existed of their being sent to 
the neighbouring States for education. The respectable footing upon which the 
Protestant Church is about to be put in Quebee will likewise tend to encrease that 
Consideration which ought to prevail for the Established Church.® 

When I began this Despatch I did not foresee the length into which I have been 
inevitably drawn, but I trust I shall stand excused in the opinion of your Grace by 
the motives that have actuated me in this research, and I may truly say I haye no 


1. For the extent to which this prophecy came true see page 366. 

2. For this despatch see the Canadian Archives, Q. 78, page 311. 

8. See the Proclamation relating to the granting of Crown Lands, page 60. 

4. The Duke of Portland’s despatch, No. 7 of July 12th, 1800, expressed approval of a 
new policy for the establishment of free Public Schools and authorized the Lieutenant- 
Governor to make a generous expenditure for their support. The result was the founding 
in the following year of “ The Royal Institution for the Advancement of Learning.” See tne 
Act 41 Geo. III, Chap. XVII, and also Sir James Craig’s reference to it at page 392. 

6 P: Provision had recently been made for the erection of a Metropolitan Church at 
uebec. 
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other view than a full and consciencious discharge of all the Duties that belong to the 
Situation which His Majesty has been pleased to entrust to me. 


I have the Honor to be 
My Lord 
Your Grace’s 
Most obedient and 
Most humble Servant 


The Duke of Portland ROB*. S. MILNES. 
&e &e &e 


PORTLAND TO MILNES. 
Secret and Separate. 
Df. to 


Lieut. Gov". Milnes. WHITEHALL, 6 January 1801. 


Sir,—The matters stated in Your Letter to me separate and secret of the 1% 
November are so highly important to the King’s-Canadian Government that I shall 
make them the subject of the separate Dispatch. ; 

The prevalence of the popular influence in Lower Canada seems to be attributed 
by you to three principal causes, vizt—first, the separate and unconnected Interests 
of the Seigneurs and the Habitans, by which the latter are become totally independ- 
ent of the former, and are not likely to be influenced by them in any respect—secondly 
—the Independence of the whole body of the Roman Catholick Clergy, who are ac- 
countable to no other authority than that of their own Bishop; and thirdly—the 
necessity there has been of disembodying the Canadian Militia, in consequence of 
that Country’s having been conquered by His Majesty’s Arms, and the inexpediency 
of their being called out under the present circumstances. 

As the separate and unconnected situation of the Seigneurs and Habitans arises 
from the Established Laws and Usages of the Province in regard to the property held 

_ in these two descriptions of Persons, it is an evil certainly to be regretted; but I fear 
it will be very difficult, if not impossible, to remedy; and as the Canadian Gentlemen 
ean derive no influence from their Landed possessions, it must necessarily be left to 
the particular exertions, ability and ambition of the Individual Seigneurs to emerge 
from their present State of insignificance—all that can be done in this respect, is to 
hold out motives for execution, and to give all possible encouragement in those in- 
stances where any disposition of the kind is found to exist?—but before I proceed 


1. From the copy in the Canadian Archives, Q. 86, pt. I, page 3. 

2. In a secret letter of June 10th, 1801, Lieutenant-Governor Milnes, in reference to this 
point, observes: 

« At the time I offered my first Remarks on these heads to your Grace I did not foresee 
that any Circumstances could be looked forward to by which the remains of the Feudal 
System might in time be set aside by mutual consent of the Seignior and his Tenant: the fur- 
ther Information which I have gained on this subject in consequence of the enquiries I was 

_ led to make previous to encouraging the bringing forward the Lots et Ventes Bill has led me 
to believe, as I have already hinted in a Letter on this Subject, that a Remedy to the evils 
attending on the existing tenures may possibly result from that Act of the Legislature. It 
will be self evident to Your Grace that as long as the Lots et Ventes due to His Majesty 
remained unclaimed no one in His Majesty’s Censive could be expected to be desirous of these 
Dues being commuted, but as the regular payments may now be expected to take place from 
this time in consequence of the Act, it will become a desirable object with those who hold 
improvable property to agree to a commutation of those Fines in His Majesty’s Censive, and 
such a commutation, authorized by an Act of the Legislature taking place upon a liberal 
plan, and at the option of both parties, the effect will be found so beneficial that I have little 
doubt of its being by degrees generally adopted; by which means the feudal Tenure which 
has hitherto been an obstacle to the acquisition of Landed Property by Englishmen will be 
done away, and the Lands being then held in common Soccage, His Majesty’s English subjects 
will be induced to become purchasers of Extensive Tracts which are now possessed in smal! 
portions by Canadians and thereby an intermixture of English and Canadians will take 
place and ultimately an aristocracy of both may he formed.’? (Canadian Archives, Q. 87, pt. 


1, page 98). 
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further I can not help expressing to you my surprise that the establishment of the 
Canadian Battalion in Lower Canada, the principal object of which was ty draw the 
Canadian Gentlemen from their Indolent and inactive habits and to attach them to 
the King’s service, should have met with no greater success'—had any eagerness been 
manifested in completing this Battalion, it might have been judged adviseable to form 
a second and third of the same sort in case the spirit and inclination of the King’s 
Canadian Subjects appeared to cal] for it. 

With respect to the Roman Catholick Clergy being totally independent of the 
Governor, I must first observe that I am not aware of the causes that have led to a 
disregard of that part of the King’s Instructions, which require—“‘ That no person 
“whatever is to have Holy Orders conferred upon him or to have the care of Souls, 
“vithout Licence first had and obtained from the Governor.”? The resumption and 
exercise of that power by the Governor and the producing such a Licence requisite 
for admission to Holy Orders, I hold not only to be of the first importance, but so 
indispensably necessary, that I must call upon you to endeavour to effect it by every 
possible means which prudence can suggest—you will therefore readily conclude that 
T must see with pleasure your proposal for encreasing the Allowance to the Catholick 
Bishop adopted almost to any extent,’ if it can prove the means of restoring to the 
King’s Representative in Canada that power and controul which are essentially neces- 
sary to his authority, and which is expressly laid down by the 44 Article of your 
Instructions above alluded to. 

The third and last cause of the preponderance of the popular influence viz‘. the 
situation of the Canadian Government with regard to its Militia appears to me to 
carry with it, its own Remedy; inasmuch as the Establishment itself is capable of 
being converted into an Instrument of considerable Weight and authority in the hands 
of the Executive Power, provided the measure I have to suggest should meet the opin- 
ions and sentiments of the Canadians themselves—according to your statement what 
szems to be wanting is to put the Militia upon such a footing that its being called out 
shall be so much for the Interest and advantage of those that compose it as to render 
it favorable to the measure. With this view I have examined your Militia Acts of 
May 1794 and May 1796,‘ and the particular in which they strike me as being defective 
is that they contain no Provision for the Annual Meeting of the Militia or even any 
part of it, except for two days in the year for the purpose of being mustered; what I 
would propose therefore is (in case of its meeting with the approbation of the Legis- 
lature) that a certain proportion of the Militia to be chosen by Ballot should be called 
out to be exercised for 83 weeks or a month in each year during which time the Officers 
and men who shall be called out should be allowed the same pay and subsistence as 
His Majesty’s Regular Troops—It would of course be provided that the men who 
should be chosen by Ballot in any one year, should not be ballotted for again until 
the residue of the militia should have been called out; by which means all the Officers 
and men would take their regular tour of duty & partake of the advantages arising 
from their being called out. 

The adoption of this part of our Militia Law (with such variations as local cir- 
eumstances may call for) will necessarily require that another part of it should be 


1. On this question Lieutenant-Governor Milnes remarks, “I am unable to account to 
Your Grace for the little success which has attended on the establishment of the Canadian 
Battalions. When I left England I was given to understand that the Patronage of that 
Corps was considered to belong to the Civil Department, but Mr. Dundas’s Letter No. 2 of 
15th February, 1794, to Lord Dorchester expressly mentions that it is His Majesty’s pleasure 
that His Lordship or the Commander-in-Chief for the time being should be the Colonel of the 
said Battalions, though at Halifax and I believe in the other Colonies, there is no doubt 
that the patronage of the Provincial Corps is vested in the Governor, and were it so here it 
might eo 8 means of drawing out the Canadian Gentlemen. (Canadian Archives, Q. 87, pt. 

, page 94. 

2. See Article 44 of the Instructions to the Governor of Lower Canada, page 24. 

8. For Milnes’ proposal, see page 252. 

4. See the Provincial Acts, 34 Geo. III. Chap. IV, and 36 Geo. III, Chap. XI. 
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adopted, viz’. the permanent pay of an Adjutant to each Regiment and of a certain 
number of non-commissioned officers, fifes Drums as in the militia of this Kingdom. 
fie In amending the Canadian Militia Bill in the manner I have suggested, Provision 
might also be made for such other Appointments as would be necessary during the 
time of the annual exercise of that portion of the Militia which may be called out. 
What the number and description of those appointments should be, must depend upon 
the number of militia men to be called out and must therefore be regulated on the 
spot. 

You will understand that I am only stating the outline of such amendments to 
your Militia Laws, as I conceive to be most likely to secure the objects you have in 
view, and to create and establish that interest and connection which should subsist 
between the Militia and the Executive Authority of the Province.! 

Should you be of opinion that these amendments will meet with the concurrence 
of the Legislature, the sooner they are digested and put into proper form with the 
Assistance of the Executive Council and the Law Officers of the Crown, the better; 
and you will as immediately as possible transmit to me an Estimate of the additional 
Expence which will be created by them, in forming which Estimate I am confident 
you will take care to keep it as Low as the object to be attained by the adoption of the 
proposed amendments will allow of. 

These leading points relative to the Roman Catholick Clergy and the Militia 
being carried, every future step which is made in the settlement of the Province must, 
by making Grants of the Waste Lands of the Crown to Protestants upon the con- 
ditions, and subject to the Regulations now finally established and acted upon in the 
Land Granting Department necessarily tend to lessen the degree of popular influence 
which is at present possessed by that description of His Majesty’s Canadian subjects 
which constitutes so great a proportion of the inhabitants of the Province at large. 

I need not add that I shall be anxious to receive your answer to this letter, as 
-well as the further details which you promise to communicate to me. 

I am &e. 
PORTLAND. 
Endorsed. 
Secret & Separate 
Dra. 
To L*. Gov’. Milnes 
6 January 1801. 


MILNES TO PORTLAND? 


Duplicate 
N°... £7 
Quesec, 16 April 1801. 
My Lorp, 

Among other Bills passed this Session which I shall hereafter have 
the honor to transmit to Your Grace as soon as Copies can be prepared, there is one 
relating to the Lots and Ventes due to His Majesty which demands particular notice 
from me, I have therefore thought it necessary to lay before Your Grace the inclosed 
abstract (A)* of that Bill for Your immediate information. 


‘ this proposal Lieutenant-Governor Milnes observes: } 
pak still of oliton that the Establishment of the Militia is capable of being converted 
into an instrument of considerable weight and Authority in the hands of the Executive 
Power, but how far the measure mentioned by Your Grace may be ventured upon . age 
the opinions and sentiments of the Canadians, I am not competent yet to say in order 
obtain all the Information which will be requisite on that head, I purpose view ines e] ‘ i ie 
in their present state in the course of this Month, and making myself acquainted wit 8 
officers.” (Canadian Archives, Q 87, pt I, page 95). Fe 
9. From the copy in the Canadian Archives, Q. 86, pt. J, page : 
3. See page 259. 
29c—17 
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The very great importance of the subject and the circumstance of the Speaker 
of the Legislative Council M*. Chief Justice Osgoode having thought it necessary to 
enter his protest against the Bill upon the Journals of the Legislative Counceil,+ 
induced me to refer the Bill for His Majesty’s Attorney General’s Report (B)? thereon 
which I now likewise transmit: the able manner in which he has considered the subject 
leaves me little more to do than merely to subjoin my own opinion, and I feel it in- 
cumbent on me to declare that I not only coincide most fully in the opinion of the 
Attorney General that it is a measure in every respect of sound policy, but I consider 
its having been carried as a material step towards abolishing in this Province the 
Weudal Tenure. 

How this Measure is likely to operate in the manner here alluded to Your Grace 
will find fully explained in the Report of the Attorney General. I shall not therefore 
take up Your Grace’s time by entering into a repetition on this part of the Subject. 

There is one consideration however that the Attorney General has not adverted 
to, which I regard as very important. 

The Fines called Lots and Ventes being due comparatively speaking from a few 
Individuals only to His Majesty and the same Fines being paid by Ninety-nine 
persons in a Hundred to the different Seigneurs, and the two Seminaries at Quebec 
and Montreal, so long as they remained unclaimed on the part of the Crown any Tax 
which the Legislature should see fit to raise in the Province on the whole body of the 
People might have been deemed unjust, and evidently burthening the whole Province, 
in order to favor the few who happen to be within the Kings Censive. 

I must further add that since the Act has received the Royal Assent I have 
heard nothing which can make me regard it as unpopular; but should it be so con- 
sidered by any of the persons from whom Mutation Fines are due, no unpopularity 
on Account of it can attach to the Executive Government as the Measure originated 
in the House of Assembly by whom Lord Dorchester’s Message (D) of the: 29% of 
April 1794,° (which was read in the House when this Business was brought Forward,) 
(EF) was considered as giving His Majesty’s sanction to their Interference. 

I may mention that one of the Gentlemen who opposed the Measure in the 
Legislative Council, has readily consented to be in the Commission formed under the 
Act and which will be most respectably composed; it will consist of M'. Justice Dunn, — 
M*. Baby and M*. Taschereau, Legislative Counsellors, M'. Lester, a Member of the 
TLouse of Assembly, and a fifth person, who is not yet made choice of. 

In the next Session of the Legislature it is probable a Bill will be introduced to 
commute the Lots and Ventes in His Majesty’s Censive, which could never have been 
accomplished whilst an [Expectation was entertained that they would remain un- 
claimed, and this it is hoped-will be a prelude to a similar commutation in the other 
Seigniories. 

It is estimated that the sum which will be raised in the first Instance by the Bill 
will amount to upwards of Five Thousand Pounds, and that it will produce a con- 
siderable sum annually; the amount in the last year of the French Government 1759, 
was about Nine Hundred Pounds.® 

I transmit to Your Grace an Answer to (F')® the protest of Mr. Osgoode signed by 
the Members of the Legislative Council who differed in opinion with him, and which 
they requested I would allow them to present to me. 

Towards the close of the late Session a Bill was passed by the Lower House for 


1. See page 262. 

2. See page 264. 

3. For this message, see page 262, note 2. 

4. See the Journal of the Legislative Assembly for February 2nd, 1801. 

5. See the Report of General Murray on the state of the Government of Ouehec Cont 
stitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 42. ‘ i 

6. This reply is not reproduced but is embodied in substance in the notes to Mr 
Osgoode’s protest. : ; 
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the Purpose of Appropriating the sum of £8,000/! out of the Monies arising from 
the Quints Lots and Ventes to complete the Building of the Court Houses at Quebec 
and Montreal, this Bill was perfectly similar to that which was passed during Gover- 
nor Prescott’s administration for the purpose of appropriating £5,000/- arising from 
the Quints to the same object, and to which no objection was made at home. M’. 
Osgoode who had voted for the former Bill now declared that he thought the Principle 
of it unparliamentary and unjustifiable, and upon this ground the Legislative Council 
were led to reject the one now proposed. 

As there was not time to introduce a new Bill for the purpose of raising a Fund 
to defray the Expence of completing the Court Houses, the House of Assembly pre- 
sented an Address praying that I would advance Four Thousand Pounds on this 
Account, and pledging themselves to make good the same; and hence Your Grace will 
perceive that a considerable advantage is gained by the Crown, as the House will 
now be under the necessity of devising new means to raise this sum, and the whole of 
what arises from the Quints Lots and Ventes, except the £5,000/ appropriated by the 
Provincial Act of the 39% of the King, will go in aid of the General Expences of the 
Province. 

I have the Honor to be 
My Lord, 
Your Grace’s 
most obedient and 
most humble Servant 
ROBT. S. MILNES. 
His Grace s 
The Duke of Portland 
&e. &e. &e. 


P.S. I have the Honor to enclose to Your-Grace a Quebec Gazette containing 
a Copy of my Speech to the two Houses on proroguing the Provincial Parliament. 


Endorsed. _  Quebee 16% April 1801 
Sir Robt. S: Milnes 
(Dup: N°. 47) 
(Original not received) 
R. 15 June. 
(Six Inclosures) 


(ENCLOSURE) 


Apstract or An Act intTiITULED—“ AN Act For THE ReLier or Persons HOLDING Lanps 
“OR IMMOVEABLE PROPERTY OF His Magegsty’s en rotwre, upon wHicu Lods and 
Ventes on MUTATION FINES ARE DUE.’”? 


The Preamble states, That the collection of the Lods ef Ventes now due in the 
ceasive of His Majesty’s Domain, to a certain extent and under certain modifications, 
is just and expedient, but without limitation would be injurious in particular cases. 

Therefore it is Enacted chee 

4st That the Governor, Lieutenant Governor or person administering the Govern- 
ment of this Province, may, by an Instrument under his hand and Seal at Arms 
appoint five persons to be Commissioners for the Execution of this Act—remove them, 
and appoint others in the place of such as shall be removed, or shall die or resign 
their trust. 








ie 39, Geo. III, Chap. IX. for granting additional duties to His Majesty and 
pe DS eetiine the same towards defraying the expences of administration of Justice and 
aan: he Civil G ent. 5 
im ee pee ie Gandsdian Archives, Q. 86, pt. I, page 163. The Act is 41 Geo. 
TII, Cap. III. 
29ce—174 
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grdy That the Governor &ca. may in like manner appoint a Clerk to the Com- 
missioners with such salary as he may think reasonable, remove him, and appoint 
another in his stead , which Clerk shall receive for his Services no other recompence 
than such Salary. 

3% That the Commissioners and Clerk, before they act shall respectively take 
and subscribe before the Chief Justice of this Province or any two of the puisne 
Justices of the Court of King’s Bench the Oath prescribed by the Act (here follows 
the form of the Oath, by which they swear that they will duly discharge the duties 
of their respective Offices) which Oath so taken shall be filed in the Office of the 
Secretary of the Province. 

4thly That the Commissioners or any three of them shall be authorized to 
accept from all persons such pecuniary Composition for Lods et Ventes which shall 
be due by them to His (Majesty, at the passing of this Act, for any Sale or Muta- 
tion equipollent to the Sale of any Lands or immoveable property in this Province, 
held en roture of His Majesty, or which shall be payable to His Majesty and secured 
on such Lands or immoveable property in their possession, and make such relinquish- 
ment and remission on each of such Lods et ventes as they, or any three of them, 
according to the nature & circumstances of each case, shall think just and equitable :— 
—Provided that the Commissioners shall not accept of any Composition, relinquish- 
ment or remission in cases where only Lods & ventes or mutation fine is due, or 
where upon the sale, or upon mutations equipollent to the sale of Land or immove- 
able property, held of His Majesty en rotwre a specific sum of money or any part of 
the price of purchase has been specifically reserved by contract in the hands of the 
Seller or purchaser to pay the Lods et Ventes; excepting nevertheless, those cases in 
which such Seller or purchaser shall establish to the satisfaction of the Commission- 
ers, that at the time of passing the Act he was not worth more than four times the 
amount of the Lods & Ventes, for which such reservation was made. 

5thly Provided also that all persons who served in defence of the City of Quebec, 
during the blockade thereof in the year 1775, and who were then proprietors of any 
house or houses or other buildings in the said City, or which any Lods et Ventes 
were then due to the Crown, and which were destroyed by fire or otherwise during 
such Blockade; such persons their Widows or heirs, who are now proprietors of the 
ground on which such houses &ca. were erected shall be entitled to the full and com- 
plete remission of such Lods & ventes so due. 

6ty That the Receiver General shall be empowered and he is required, in all 
cases where only one Lods & Ventes or mutation fine is due to make the customary 
abatement of one third; Provided that such Lods & Ventes be paid within twelve 
calendar months from the passing of the Act; if not paid within that period the 
whole amount to be recovered. 

qthly That the Receiver General shall be authorized in all cases of sale or muta- 
tion equipollent to sale, where Lods & Ventes are due and have been specifically re- 
served by contract in the hands of the Seller or purchaser as aforesaid for which a 
Composition has not been accepted by virtue of this Act, to make the customary abate- 
ment of one third: Provided that such Lods and Ventes be paid to the Receiver 
General within twelve calendar months from the passing of this Act; if not so paid, 
the whole Amount to be recovered 

Provided also that where such Lods & Ventes have been reserved in the hands 
of the Seller, His Majesty’s recourse for their recovery shall be by personal action 
against such seller only, without any recourse against his widow or heirs or against 
the unmoveable property upon which such Lods & Ventes are secured. 

gthly That the Commissioners or any three of them shall have power to meet and 
sit from time to time when and where they shall find most convenient in the City of 
Quebec. And all persons shall be at liberty to deliver their Claims for relinquishment 
and remission upon any Lods & Ventes or mutation fines which, at the passing of the 
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Act shall be due by such persons to His Majesty for any Sale or mutation equipollent 
to the sale of any Lands or immoveable property situate in this Province and held of 
His Majesty en roture, or which shall be secured to His Majesty on any such lands &e?. 
in the possession of such persons to the said Commissioners in writing to be held by 
them filed and preserved among their proceedings: that they shall have power to hear 
persons on their claims in person or by Attorney, to send their precept: under their 
hands and seals for such Witnesses as they shall think necessary to examine, to call 
before them all Officers and other persons concerned in the management, collection or 
receipt of the casual or territorial Revenue of the Crown in this Province, and to ex- 
amine the said Witnesses, Officers and other persons on Oath upon the subject matter 
of any Claim pending before them, with full power and authority to inspect, peruse 
and have Copies of all papers, records, maps, terriers, accounts, and other written docu- 
ments relating to any such claims in the custody of any public Officer or Office, with- 
out paying any fee. That if any person shall swear falsly, upon his examination on 
Oath touching any such claim, to any matter which if sworn to in any of His Majesty’s 
Courts in this Province would have amounted to wilful and corrupt perjury, every 
such person being thereof convicted shall incur the penalties and forfeitures provided 
by the laws and statutes of this Province against such persons convicted of wilful and 
corrupt perjury. 

gy That the Commissioners or any three of them may allow such time for the pay- 
ment of the pecuniary composition accepted by them to the Receiver General, as they 
shall think fit. And in all cases where a Composition is by them accepted, they shall grant 
a Certificate thereof in the form prescribed by this Act; (here the form of this Certifi- 
cate is mentioned.) And at the foot or on the back of the said Certificate shall be sub- 
scribed or indorsed the following words (here follow these words which contain an 
acknowledgement on the part of the person paying the Lods & Ventes that the Lods 
& Ventes mentioned in the certificate are due, and his agreement to the composition 
aecepted, and to the terms contained in the Certificate) which Certificate Subscrip- 
tion, and Indorsement shall be signed by three or more of the said Commissioners 
and by the person to whom such certificate shall be granted, in the presence of two 
lawful witnesses, who shall subscribe their names to the said certificate, and to the 
said Subscription or Indorsement: and that the said Certificate and subscription or 
Indorsement shall be executed double, and one part shall be delivered to the person 
in whose favor such certificate shall be given, and the other part shall be kept by 
the Commissioners and filed and preserved among their proceedings; and upon pay- 
ment of the sum in the said Certificate mentioned, in the time therein limited to the 
Receiver General of the Province, he shall at the foot or on the back of such certificate 
subscribe or indorse a Receipt therefor, ‘which shall be in the words following (here 
follows the form of the Receipt) which said receipt shall be signed in the presence of 
two lawful witnesses; and such Certificate and receipt shall be entered at length of 
Record by the said Receiver General in a Book to be kept by him for that purpose; 
and such certificate and receipt being so executed and so entered of record. as afore- 
said, shall effectually discharge as well the persons to whom the same have been 
granted as the unmoveable property to which the said Certificate and receipt relate, 
from all Lods and. Ventes or mutation fines due to His Majesty upon the Sales or 
Acts equipollent to sales enumerated in such certificate—Provided ees the sum 
mentioned in the Certificate be not paid to the Receiver General with’ pea 
therein limited, the Certificate, after the lapse of such time shall be null a Ri 
and all the Lods & Ventes, upon the Bereta sales =e oe beg to sales in 

i i mentioned shall be due without any deduction. ; 
said pleeae: if any person shall falsly forge or counterfeit any such ee 
ipt as aforesaid, or cause or procure the same to be done, or act or Assist 

eee fot ; ‘e or signatures of the said Commiss- 
doing the same, or shall counterfeit the signature or sig af abthia Provinite £08 
ioners, or of any or either of them, or of the Receiver General of this 
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the time being to any such Certificate or receipt, or shall alter or erase any authentic 
Certificate or Receipt made and executed by the said Commissioners, or by the said 
Receiver General respectively, or shall utter or publish as true, any such false forged, 
counterfeited, altered or erased Certificate or receipt, knowing the same to be such; 
every such person being thereof convicted in cither of His Majesty’s Courts of King’s 
Bench in this Province, shall be adjudged guilty of felony. 

11 That the powers vested in the Commissioners shall continue and be in 
foree for One year from the day on which it shall receive His Majesty’s Assent; at 
the expiration of which period the proceedings of the said Commissioners and all 
papers thereunto relating in their possession shall be by them delivered into the Office 
of the Clerk of the Papier Terrier of the King’s Domain in this Province, there to re- 
main of Record. 

12'y That the Monies to be collected by virtue of thig Act shall be accounted 
for to His Majesty through the Commissioners of His Majesty’s Treasury for the 
time being in such manner as His Majesty shall direct. 


Ree Sees 
‘ Endorsed. 
% A 
: In Lieu’. Governor Milnes’s 
BS alt: N°. 47 
To the Duke of Portland. 3 
(ENCLOSURE) 


Copy or Mr. Cuter JUSTICE OSGOODE’s Prorest.! 
Dissentient 
1—Because although by Message from His Excellency Lord Dorchester, bearing 
date 29 April 1794 respecting the casual and territorial revenue, the House of Assem- 
bly were invited “to relieve the subject by other duties not objectionable if raising 
the Lots & Ventes, Droit de Quint &c* up to the legal standard would prove oppression.” 


1. February 27th was fixed for the second reading of the Bill relating to the collection 
of Lots de Ventes. A motion deferring the second reading of the Bill six months being de- 
feated the Chief Justice filed the protest here given. The text is from the copy in the Can- 
adian Archives, Q. 86, pt. I, page 172. 

2. The message from Lord Dorchester is as follows,—‘ The Governor has given direc- 
tions for laying before the House of Assembly an account of the Provincial Revenue of the 
Crown from the commencement of the New Constitution to the 10th January, 1794. 

First, the casual and Territorial Revenue as established prior to the Conquest, which 
His Majesty has been most graciously pleased to order to be applied towards defraying the 
Civil Expences of the Province. This arises from various rights appertaining to the Crown, 
some of which are not now productive. The Governor doubts not but the House will bring 
forward measures to relieve the subject by other duties not objectionable, if raising the Lots 
et Ventes, Droit de Quint, &c., up to the legal standard would prove oppressive to the people. 

Secondly, the duties payable to His Majesty under the Act of the 14th year of his Reign, 
Chap. 88, on articles imported into the Province of Quebec, and on Licenses granted to per- 
sons for retaining spirituous liquors. As soon as the Provinces of Upper Canada and Lower 
Canada shall have passed Laws laying the same or other duties to an equal» amount to those 
which are payable under this Act, and such Laws shall have obtained the Royal Assent, the 
King’s Ministers will be ready to propose to Parliament a repeal of the Act above mentioned. 
: te the duties imposed by the Provincial Legislature, with the appropriation and 

alance, 

Fourthly, amount of Cash received, arising from fines and forfeitures imposed by the 
Courts of Justice. 

Fifthly, the Naval Officers Returns inwards since the division of the Province, which 
were originally intended as a check on the Customs, but seem not to answer the end pro- 
posed. The Governor relies on the Wisdom and Loyalty of the House, that while they select 
proper objects of Luxury for raising those aids, the public exigencies may require, they at 
the same time bring forward arrangements to prevent all irregularities from creeping into 
the receipt of the public revenue. ‘T'he true measure of the burthen laid upon the people by 
any Tax or Duty being the gross sum taken out of the pocket of the subject on that account; 
this gross 8um should fully appear; the aid given thereby to the State is the balance which 
cremains in the public coffers, after all the expences occasioned in the collection are paid. 
More effectually to prevent any abuse from connecting itself with the receipt, the Governor 
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to the people,” yet as no such duties have been imposed, the original right of the 
Crown to manage and regulate the collection of such Lods and Ventes to be applied 
towards defraying the Civil Expences of the Province remains unimpeached and in- 
controvertible.1 

2. Because the right of collecting the lods et Ventes being clearly vested in the 
Crown, it is neither just nor seemly that either House of this Provincial Parliament 
should interfere in the directing or managing of such collection.2 

3. Because in a Bill framed under similar circumstances with the present, in the 
26™ year of His Majesty’s Reign, the House of Commons of Great Britain did not 
presume to intermeddle until the matter had been recommended to them by a special 
message from the Crown, the import of which Message they have been careful to recite 
in the Preamble to the Bill, as constituting the authority under which they acted: But 
as no such message has been sent by the Executive power of this Province, no such 
recital can be made: the proceeding is therefore unauthorized, and may furnish a 
most dangerous precedent to posterity.® 

4thly Because it being a point of much delicacy, more especially in a Colonial 
Government to determine how far it may be adviseable to acquiesce in a manifest 
assumption on the Executive power, it is therefore the peculiar and constitutional 
duty of the Aristocracy to withstand such a Measure in its earliest stage, and thereby 
relieve the Royal Authority from the difficulty of deciding upon the exercise of an 
unpleasant part of the prerogative.* 

5t4ly Because it is an established rule as well of decency as of policy that every 
Ast of grace or remission emanating from the clemency or bounty of the Crown should 
originate from the Crown. But by the present Bill which from its tile purports to be 





recommends that no part of the burthen be suffered to be concealed under the name of Fees, 
Perquisites, Gratuities, &c., but that the whole of the monies drawn from the subject be 
lodged in the public coffers, and proper compensation for the collection be openly issued 
therefrom by warrant under the signature of the Governor or Person administering the 
Government. .That the House may better judge of the burthen laid on the people, and the 
aid granted to the State, the Governor has given direction that the annual accounts of the 
Provincial Revenue of the Crown be accompanied by 

Sixthly, a statement of the monies taken out of the pocket of the subject on this account; 
its progress and diminution before it is lodged in the public coffers, with the after diminu- 
tion on account of the collection, that every circumstance of this important business may he 
constantly before their eyes; that in the outset of the Constitution and its progress they may 
guard this important branch from those corruptions and abuses which have brought so many 


miseries on Other nations. 
(Signed). D.G. 


At the Castle of St. Lewis in Quebec, 19th April, 1794. Journals of House of Assembly, 
1794, page 230. 

1. On the 27th of March a reply to the protest of the Chief Justice was addressed to 
Lieutenant-Governor Milnes by the Lord Bishop of Quebec, Hugh Finlay, F. Baby, George 
Pownall and Henry Caldwell, members of the Legislative Council. See Q. 86, pt. I, page 199. 

With reference to the first ground of dissent the reply observes that :— 

“ Although before the Introduction of this Bill no effectual measures had been taken by 
the House of Assembly to relieve the subject by other duties not objectionable, if raising the 
Lots et Ventes, Droits de Quint, &c® up to the legal standard would prove oppressive to the 
people,” yet it was still open to them uader the authority of My Lord Dorchester’s Message, 
to bring such Measures forward; and it may be presumed that as soon as they should so do, 
the Crown would suspend its “ right to manage and regulate the Collection of such Lots et 
Ventes to be applied towards defraying the Civil Expences of the Province *” inasmuch as it 
would otherwise virtually resume the power it had given, and render the proceedings of the 
Provincial Parliament altogether nugatory.” (Canadian Archives, Q. 86, pt. I, page 199.) 

2. On this point the members of Council considered that they “acting under the sanc- 
tion of a Message from the Throne, and interfering no further in “ managing and collecting 
the Lots et Ventes,’” than such interference appeared to them to be essential to the measures 
which they have been invited to pursue, feel no reason to apprehend that such interference 
will be deemed to be unjust and unseemly.” (Canadian Archives, Q. 86, pt. I, page 200.) 

3. For the observations of the Attorney General on this point, see page 269, 

4. The members of Council considered that “they have least of all reason to fear the 
“ exercise of an unpleasant part of the prerogative,’ in a case where they feel themselves 
actuated by the sincerest desire of fulfilling, to the best of their power, and their judgment, 
His Majesty’s benevolent and fraternal views for the good of his people. (Canadian 


Archives, Q. 86, pt. I, page 203). 
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a Bill of relief the Crown debtors will naturally transfer their gratitude from the 
Sovereign to whom it is due to those who have spontaneously brought forward the 
measure, namely, their representatives.! 


Endorsed 
B 
In Lieut. Governor Milnes 
INGee (Ge 
f (signed) ? 
WM. OSGOODE 
Speaker 
R.S.M. i 
(ENCLOSURE) ’ 


Report oF THE ATTORNEY GENERAL.2 
May if PLEASE Your EXCELLENCY 


In obedience to Your Excellency’s commands, directing me to lay before you 
my sentiments upon the Bill intituled, “An Act for the relief of persons holding 
“Lands or unmoveable property of His Majesty, upon which Lods et Ventes or Muta- 
“tion Fines are due,” I have the Honor to submit my opinion thereon for Your 
Excelleney’s Consideration. 

It is impossible for me in the first instance not to advert to the observations 
which have been publickly made, severely censuring His Majesty’s Servants who are 
members of the House of Assembly, for the support which they gave to the Bill; and 
I humbly hope that Your Excellency will be pleased to accept what I write not only 
as my opinion upon the Bill, but as a vindication of the vote which I gave in the 
House of Assembly. 

Had I conceived that the House proceeded in the measure either “ unjustly,” 
“impolitickly,” or “unconstitutionally,’ or that they interfered in the directing or 
management of the Revenues, without authority from the Crown, I certainly should 
have opposed the Bill in all its stages. 

In my mind, the Bill was a Measure of sound policy, Just in its principles and 
constitutionally introduced, under the authority and with the approbation of. the 
Executive Government, and therefore I gave it my support. 

To judge of the policy, the motives which gave rise to the Bill must be stated. 
Forty years have elapsed since the conquest, and yet the Feudal System subsists in 
Canada, to the injury both of Government and its subjects. 

To attempt to destroy this system at once, among a class of uninstructed people, 
by whom it is respected, would be folly in the extreme, but to proceed by degrees 
which will ultimately effect its abolition, is practicable. 

Those who are acquainted with Canada must know of how much importance it 
is to unite the English and Canadian character, which never can be done unless they 
are brought together. 

The Englishman detests the feudal tenure, and there can be no greater proof 
of it, than the present situation of the country, which has not more than fifty English 
tenants upon all the Seigniories though the population of the country is equal to 


1. In reply to this the Council observes that :— 

“The King’s gracious intentions, as they are disclosed in Lord Dorchester’s Message, 
have long been felt and understood by the Province; the proceedings of the Provincial Par- 
liament are known to have been grounded solely upon that message, the people will naturally, 
therefore, carry their eyes to the Throne, the original source of the Grace they have received, 
and not “to their Representatives,” who are the channels only, through which His Majesty 
has been pleased to cause it to flow. (Canadian Archives. Q. 86, pt. I, page 203.) 

From the copy in the Canadian Archives, Q. 86, pt. I, page 175. 
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two hundred thousand Souls and from the same circumstance very few indeed of the 
Seigniories are in the hands of English Landlords. 

The first effect of an emancipation from the feudal Burthens, and the conversion 
of the tenures into free and common soceage would be to induce the English Gentle- 
men resident in Canada to become purchasers of large tracts, and the English Yeo- 
manry and peasantry to become purchasers of smaller lots, in those very Seigniories 
in which they now refuse to settle. This is Evident from the anxiety which they 
now shew for the purchase of lots in the new Townships which are held in Free and 
common Soccage, though they are far inferior in point of situation to the old Seignior- 
ies established on the Banks of the Saint Lawrence from “Trois Pistoles” to the 
“Point au Baudet.” 

The necessary consequence of a conversion of tenure would be the intermixture 
of the English and Canadians throughout the different Seigniories of the Province, 
the introduction of reciprocal confidence, of the English Language, of the English 
System of Agriculture, and an assimilation of manners and pursuits. While Govern- 
ment would in the first instance where the Canadians are disaffected have the benefit 
of information and intelligence as to their conduct (of which the want has at all times 
been sensibly felt) and of that restraint which a body of resident English would im- 
pose upon them, and ultimately reap the solid advantages of a numerous and well 
affected militia, in the heart of the Country, and an increase of a certain & fixed 
annual revenue by way of commutation for the uncertain and unproductive return of 
the casual mutation fines. 7 

These advantages are evident to those Members of the House of Assembly, with 
whom, as the tried friends of Government, I have always acted, but at the same time, 
it was thought, as I have stated, that the object ultimately in view could only be ob- 
tained by degrees:—that it was essential that the example should be set in the Seig- 
niories which are immediately held of the Crown, to prove by facts the practica- 
bility of a conversion of tenures and the benefits arising from it; and that the ex- 
ample would be much more effectual if the conversion was asked of the Crown by its 
tenants as a favour. 

In all Seigniories held immediately from the King, that is, en roture, one twelfth 
of the money paid for the purchase of any part, is by law due to His Majesty as a fine 
for the mutation of his vassal, and this fine is called a Lods & Ventes. 

Though yoluntary payments have been made, yet, from various causes, the Lods 
& Ventes, which have become due to His Majesty since the conquest have never been 
collected, and it was presumed by the Tenants that they never would be;—it was not 
therefore, to be expected that they would ask for a conversion of their tenure into free 
and common soccage, which, except as to the Lods &Ventes, would not essentially 
ameliorate their condition, or that they would solicit the commutation of the Lods 
Ventes, for an annual fixed tax upon their property, while they were convinced that 
the Lods & Ventes would never be asked. For this reason it was thought expedient 
that the Lods & Ventes due to His Majesty should be collected to convince the tenants 
that the Crown would not abandon a revenue which might be made extremely produe- 
tive, and which, as it had constantly existed in the Province from its earliest estab- 
lishment, and was daily paid by the Tenants of every Seigniory holden mediately of the 
Crown to their immediate Lord, was a well known and established Tax, perfectly acqui- 
esced in by the Inhabitants, and even respected as a remnant of their former system of 
Government. And as the Lands held immediately of His Majesty are principally situ- 
ated within the City of Quebec,and in the hands of English Tenants who are chiefly 
Merchants and wholly averse to the payment of “Lods & Ventes,’ considering it, 
as in fact it is, a tax of one twelfth upon the value of all improvements upon the Soil, 
and consequently as a check to every principle of industry, it was clear that once 
convinced that the Lods et Ventes would not be abandoned, they would be even clamor- 
ous for a commutation, and then the conversion of their tenure into free and common 
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soccage, would be granted by Government at their request as a favour; for, without 
a conversion of the tenure, there can be no commutation of the Lods et Ventes. 

Yet the collection of all the Lods & Ventes due to His Majesty could not be 
thought of, for the lots of land and houses of the lower Town of Quebec (which is 
entirely held en voture or in other words immediately of His Majesty) have since 
the conquest been so repeatedly bought and sold, that upon all, nearly the entire 
value, and upon a very great number more than the specific value of the lands and 
buildings, is due to the Crown for Lods et Ventes, and secured by a mortgage of pre- 
ference upon the premises. 

It certainly was impossible to doubt His Majesty’s Right of his sole authority 
to collect & manage the Lods et Ventes, and nobody did doubt it, he was not only 
authorized by the law of conquest, but by the Statute of the 14 Geo: III «. 88. But 
as that Statute had enacted “That the Territorial & casual revenues, fines, rents, and 
“»rofits, which were reserved to, and belonged to His most Christian Majesty before 
“and at the time of the conquest and Surrender of Canada to His Majesty the King 
“ of Great Britain, should remain and continue to be levied, collected and paid in the 
same manner as if that act had never been made;’! and as the Lods & Ventes were 
part of the Public Revenue before the conquest, and were appropriated by His Majesty 
so early as the year 1766 “for and towards defraying the necessary Expences of the 
“Government of Quebec,’ and again declared to be so appropriated in His Message 
to the House of Assembly of the 29t* April 17943 and as the Lods & Ventes during 
the French Government were collected by the Crown, with the remission of one third 
only, it was doubted by some, if the Lods & Ventes were collected, under the sole 
authority of the Crown, whether more than one third could be legally remitted; and 
it, was an undoubted fact that the collection of even two thirds of what was due would 

~ cause the inevitable ruin of that City of Quebec. For this reason, and for a much 
better, namely, for the purpose of relieving the Crown from the odiwm of enforcing 
the collection of a tax which in the King’s Seigniories was supposed to be abandoned, 
it was thought adviseable that they should be collected under the authority of an 
Act of the Provincial Parliament, to be enacted, however, with the previous and ex- 
press approbation of His Majesty, as is usual in similar cases, in-which His Majesty’s 
Interests are concerned. 

Upon these several points Your Excellency was immediately consulted, and as 
you was pleased to approve of the Intentions which were held by His Majesty’s Ser- 
vants, who were members of the House of Assembly, the next object for consideration 
was, the parliamentary mode of proceeding in the introduction of the Bill proposed, 
and whether any further Message, or other expression of His Majesty’s consent, 
authorizing the House to proceed to the consideration of the subject, than what was 
contained in the Message sent to the House of Assembly by Lord Dorchester on the 
292 of April 1794 was necessary; and upon deliberation that message was thought 
sufficient, and it was also thought impolitic for the Government to recommend a 
Measure, which would necessarily be unpopular in the heart of His Government, the 
Metropolis, without an absolute necessity, which did not appear. 

With the best intentions therefore, to promote the Interests of His Majesty’s 
Service, and the welfare of His Government in Canada, the Bill was brought forward 
in-the House of Assembly, and it is self-evident from the proceedings which were 
there had upon the Bill, that the House had no intention to claim the right of inter- 
fering, unauthorized, with the management or collection of the Lods & Ventes. 
The Message of Lord Dorchester was made the Basis of the whole proceedings, and 





ie See the Quebec ce enue Act of 1774. Constitutional Docwments, 1759-1791, Shortt and 
Ce 1907. page 406. 
See the Instructions from the Lords of the Treasury to the Receiver General of the 
Province of Quebec, March i0th 1766, contained in Journal B, of the Legislative Council, page’ 
179 e 


3. See page 262, note 2 
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the first steps taken were a notice for the reading of that part of the message which 
relates to the Lods & Ventes, and a second motion to take it into consideration on a 
future day, when certain resolutions were adopted, grounded upon the Message, upon 
which resolutions the Bill in question was founded. All this appears from the entries 
on the Journal of the 26 January and 2™4 of February last. Certain it is that “a 
manifest assumption of the Executive Power”! was never imagined. Had it been even 
‘conceived that the Bill, after the proceedings which had taken place could have been 
plausibly liable to such a construction, not only the peculiar friends of Government, 
‘but every member of the present House would have opposed it. The utmost which in 
truth can ke imputed to the House is, that, in their Zeal for the abolition of the feudal 
System, the greater security of His Majesty’s Government, the increase of his Revenue, 
and the prosperity of the Province, and in their readiness to assume that odium 
‘which must otherwise have fallen upon the Executive Government, they have pro- 
ceeded (not without a message from the Crown, as is said, but) upon a Message 
which those who are hostile to the Bill choose to consider as insufficient. Whether 
it be or be not sufficient is an enquiry to be decided only by the Message itself, and 
‘the papers which relate to it. 

It must be recollected that at the time when the message was sent, the Revenue 
-of the Crown was far less than the Expenditure for the support of the Civil Govern- 
ment; We had then just received from the liberality of His Majesty and the Parlia- 
‘ment of Great Britain a constitution unexampled in the most favoured Colony, in 
-all respects sufficient to enable us to tax ourselves, and the general object of the 
message was to remind us of these circumstances—-to submit the then state of the 
Revenue, and to acquaint us with His Majesty’s Expectations that we should increase 
it, if not immediately to the amount of the Civil Expenditure, at least as far as we 
might then find it practicable, assuring us that His Majesty was willing that we should 
take the whole into consideration, even that part of the Revenue which was raised 
by Acts of the British Parliament. To these ends the message first states “ That the 
“Governor has given directions for laying before the House of Assembly an Account 
“ of the Provincial Revenue of the Crown from the commencement of the new Con- 
“stitution to the 10% January 1794” consisting of “the casual and territorial 
“Revenue of the Crown as established prior to the Conquest, which His Majesty 
“had been most graciously pleased to order to be applied towards defraying the Civil 
“Expences of the Province ”—“ the duties payable to His Majesty under the Act 14 
“Geo: III ec. 88.” “the duties imposed by the Provincial Legislature,” and “the 
“fines and forfeitures imposed by the Courts of Justice.” At the same time we are 
informed by the message “that as soon as the Provinces of Upper and Lower Can- 
“ada shall have passed Laws laying the same or other duties to.an equal amount to 
“those which are payable under the Act 14 Geo: III c. 88, and such laws shall have 
“ obtained the Royal Assent, the King’s Ministers will be ready to propose to Parlia- 
“ment a repeal of the Act above mentioned:” 

“That the Governor doubts not but the House will bring forward measures 
“to relieve the subject, by other duties not objectionable, if raising the Lods et V ones 
“droit de quint &ca. up to the legal Standard would prove oppressive to the people, 
and that some of the various rights appertaining to the Crown, from which the casual 
and territorial revenue proceed “ are not now productive,’ and by reference to the Ac- 
counts which accompany this message we find that these unproductive rights are oe 
particularly the droit de Lods et ventes and quint; and that the general deficiency o 
the Revenue is stated to be annually £16,106 .. 18.. —. 5 

The objects therefore to which the message related were the different brane . 
of the Revenue, not only as to the future, but as to the state in which ae then eae 
particularly those which were unproductive, among which were the age og oe 








1. See Article IV. of the Protest of Chief Justice Osgoode, page 263. 
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from which the Crown had not realized anything from the time of the conquest, ex- 
cept the sum of one thousand three hundred and fifty one pounds nine shillings and 
five pence farthing, which is stated in the printed Report of the Committee of the 
whole Council to Lord Dorchester upon a reference relative to conversion of tenures: 
dated the 20 Oct*. 1790 to have been received prior to the 1** of May 1788.1 The 
Message, however, did not specifically recommend any of the enumerated objects to 
the Consideration of the Legislature; but to the address which was voted by the House 
in consequence of tle Message, the Governor was pleased to return an answer in the 
following words—“ The important matters under your Consideration must necessarily 
“ prevent you at this time from entering into the examination and discussion of the 
“ objects which I have lately laid before you. They were brought forward at this sea- 
“son, that you might have leisure maturely to consider and weigh matters of such 
“magnitude, and be the better prepared to take them up early in the neat Session.” 
And this was taken by the House to be not only an Authority, but a direction to take 
into their consideration the various objects contained in the Message in all their rela- 
tions not only to the future but to the state in which they then stood. f 

Accordingly on the 14t* December 1795 it was resolved “That this House will, 
“on Tuesday the 5t® day of January next resolve itself into a Committee of the 
“whole House to take into consideration that part of His Excellency the Governor’s 
“message to this House on the 29" of April 1794 concerning the casual & territorial 
“ Revenue, and also the raising the Lods & Ventes, droit de quint, &ca. as is more 
“ particularly explained in the said Message.” 

And to shew the sense in which the message was at that time understood by all 
ranks of people, two petitions from the Inhabitants of Quebec and of its suburbs were 
presented to the House on the 8 January 1796, and referred to the Committee. In 
one of which the Petitioners prayed for “a remittance of all the Seigniorial rights: 
“ whatever, which they then owed to His Majesty’s Domain,” and in the other “ that 
“all the Lods et Ventes due to His Majesty in the City and Suburbs of Quebee might 
be remitted.” 

The Committee sat repeatedly during the Session from the 5“ January to the 
23° of March, but after resolving “That it was expedient to remit and relinquish 
“the Lods & Ventes and quints, due to His Majesty, under certain circumstances, 
“and that a Bill ought to be introduced for that purpose,” they found that they 
could not agree upon any general principle by which the numerous questions which 
the subjects of their resolutions presented could be determined, and they therefore 
suffered the Committee to expire and the whole matter was dropt. All these trans- 
actions passed immediately under the eye of His Excellency Lord Dorchester, without 
any censure or disapprobation expressed or implied on his part. 

Things were in this situation when the Bill now in question was first proposed, 
and as the above precedent had never been conceived irregular, and the message for 
the reasons above cited seemed clearly to warrant it, the same course of proceedings. 
was adopted, and certainly they were constitutional, if the state of the Lods & Ventes 
at the time when the message was sent was recommended to the consideration of the 
House, either by the Message itself or by the explanatory Answer of the Governor to: 
the Address of the House of Assembly for the then state of the Lods & Ventes, 
necessarily refers to the quantum thereof then due, and as they were stated to be then 
unproductive, this as necessarily led to the enquiry why they were unproductive, and 
if any part of them could be realized for the increase of His Majesty’s Revenue, 
which was the general object to which the attention of the House was required, and 





1. See page 27 of the Extract of the Proceedings of a Committee of the whole Council 
under the following Order of Reference relative to a Commission. of the present Tenures in the 
Province of Quebec into that of Free and Common Soccage, Quebec, Neilson, 17%). The 
amount stated is there given as being taken from the Receiver General’s accounts for the 
thirteen years from 1st May,1775, to Ist May, 1788. a 

2. See the Journals of the Legislative Assembly for May 2nd, 1794. 
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which they ‘were expected to effect by means least burthensome to His Majesty’s Sub- 
jects in general. 
es ae = urged ee in a Bill framed under similar circumstances in the 26 year 
oF His Majesty’s Reign The House of Commons of Great Britain did not presume 
F to intermeddle until the matter had been recommended to them by a special message 
“from the Orown, and that the message was carefully cited in the pre- 
“amble of the Bill, as constituting the authority under which they acted.” 
The Bill here alluded to appears’ to be the Act 26 Geo: III Can Sil 
intituled, “ An Act appointing Commissioners to enquire into the State and con- 
" dition of the woods, forests and land Revenues belonging: to the Crown, and to sell 
and alienate fee farm and other improveable rents.” How far this Act which 
relates to the “Revenue arising to His Majesty by rents of Lands or for fines of 
“leases,” especially appropriated by an Act of Parliament (the I Geo: III «. 1) 
“to the support of His Majesty’s Household and the honor and dignity of the 
“Crown,” and the Bill in question which relates to the Lods & Ventes appropriated 
by His Majesty “to the Civil Expences of the Province,” are to be considered as Bills 
framed under similar circustances, I do not wish to enquire, because many instances 
may be adduced of Acts passed in Great Britain which have sprung from Messages 
which are not therein recited, particularly the Act 9 Geo: II C. 35, which by the 9 
Section enables the Lords of the Treasury (as the Bill in question enables the Com- 
missioners) to remit certain debts due to the Crown, and because, I trust, it must be 
evident to every impartial mind, from the plain narrative of facts which I have stated, 
that the House of Assembly “did not presume to intermeddle with the Lods & Ventes, 
“until the matter had been recommended to them by a special message from the 
“ Crown.” ; 
If the conduct of the House of Assembly, or of the [King’s Servants who are 
members of that House, should require a further vindication, it will be found in the 
Bill itself. The Bill leaves to the Crown the entire merit of every remission to be 
made, by vesting in the Governor the absolute appointment of the Commissioners, 
with power to change them as often as he thinks proper. It exempts no man what- 
ever from the payment of Lods & Ventes now due, without the consent of the Crown, 
throught its own Commissioners; those persons excepted (and those only) who 
distinguished themselves in support of His Majesty’s Government in 1775. It takes 
nothing from the Crown; on the contrary, it enables His Majesty from a fund 
wholly unproductive, which has yielded nothing for forty years (except the above 
sum of £13519” 54) to realize in this year at least five thousand pounds, and 
probably more, without impeaching the rights of the Crown for the future in the 
smallest degree; and ensures from the day of its passing an annual increase to His 
Majesty, by the collection of the Lods & Ventes in time to come, or the substitution 
of a better tax by commutation. 
All which is most respectfully submitted by 
Your Excelleney’s 
most obedient & 
most humble Servant 


J. SEWELL, A.G.? 


Endorsed  ~ RSM 
CO. 
In Lieut. Governor Milnes’s 
N°. 47 


To the Duke of Portland. 
N°. 48. 
1. See Article III. of the Protest of Chief Justice Osgoode, page 263. 


2. Jonathan Sewell was born in 1766 at Cambridge, Mass., and was educated in the 
schools of Bristol, England. In 1785, he came to New Brunswick and entered on the study 
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MILNES TO PORTLAND. " 


QuesBec, 15" May 1801. 
My Lord, 


A transaction of a peculiar nature having occurred in the Executive Council, I 
deemed it incumbent upon me to refer the consideration thereof to a Committee of 
the whole Council, & although I have the satisfaction to find that their opinion exactly 
coincides with my own as to the Irregularity of the Proceeding in question, I feel 
that it is not only a matter of much Importance in itself, but that in a distant Colony,. 
and under a Government composed like this of Persons differing in religious and 
political Sentiments, it may hereafter be of the utmost consequence to have this 
Point clearly understood; I therefore think it my Duty to transmit to Your Grace 
Copies of the several Documents, (A, B, C, D, E, F, G, H, 5.)? together with some other 
Particulars relative to the Subject, that the whole may come under Your Grace’s 
special consideration. 

I shall now proceed to state that having on the second of February last received 
an Address (A) from the House of Assembly, praying that I would be pleased to order 
the proper Officers to proceed to the confection of the Papier Terrier of the immove- 
able property held en roture within the Censive of His Majesty’s Domain in this Pro- 
vince, and judging it expedient that such Papier Terrier (the nature of which I shall 
have the Honor to explain to Your Grace) should be completed, I called upon His 
Majesty’s Law officers for their opinion (B) as to the legal course to be taken for 
carrying this object into effect, and I afterwards referred it (C) to the consideration 
of a Committee of the whole Council, whether the means proposed by the Attorney 
and Solicitor General , or any other and what means were proper to be adopted for the 
confection of the Papier Terrier. 

Upon a perusal of the Inclosure (D)* Your Grace will observe that at the meeting 
of the Committee of the whole Council (the Chief Justice being in the Chair) to-con- 
sider of the order of Reference above mentioned, the means proposed by the Attorney 
and Solicitor General were approved of, and the Chairman was directed to Report 
accordingly. 

This Report appearing to be the unanimous decision of a Committee of the whole 
Council, I was surprised when it was laid before me, to observe at the foot of it a 
writing subscribed by M*. Osgoode (E)* containing a Protest on his part founded upon 
the supposition only of an Interference, and concluding by a direct Condemnation of 
a Measure which had previously been determined upon by His Majesty’s Government. 
This writing not being inserted in the Body of the Report, and consequently not sane- 
tioned by the Signature of M'. Osgoode as Chairman of the Committee, I could not 
consider it as regular or as making part of the Report, I therefore referred it (F) to. 
a Committee of the whole Council for their Report whether it was intended that such 


of law under Ward Chipman, He was ¢alled to the bar of Lower Canada in 1789. He was 
appointed Solicitor General and Inspector General of the Royal Domain in 1793. Two years. 
later he was promoted to the office of Attorney and Advocate General. From 1796 until 1808- 
he represented the Borough of William Henry in the Legislative Assembly. In May, 1808, 
he became Chief Justice of the Province and at the same time was appointed to the Executive 
and Legislative Councils. From January, 1809, until February, 1811, he acted as Speaker of 
the Legislative Council. His conduct as Chief Justice earned the displeasure of the majority 
of the Legislative Assembly, and in 1814, in company with Mr. Monk, Chief Justice of the. 
District of Montreal, he was impeached by the House. The Privy Council considered, that 
the charges were not established. Mr. Sewell resigned from the Executive Council in 1830, 
but was reappointed by Lord Durham, June 28th, 1838, and continued to act until November 
3nd of the same year. He remained a member of the Legislative Council until March, 1833. 
He died at Quebec, November 12th, 1889. 

1. From the copy in the Canadian Archives, Q. 86, pt. I, page 205. 

2. The enclosures, A, B, C, F and H are not reproduced. They may be found at Q. 86, 
pages 211, 212, 215, 221 and 227. : 

8. See page 272. — 

4. See page 273. 
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writing should accompany their former Report, and it was unanimously decided, as 
Your Grace will perceive by the Inclosure (G)! that the writing above mentioned was 
brought forward without their Consent or knowledge, that every Member of the Com- 
mittee had understood the Chief Justice to acquiesce in the Report as it was framed 
at the Table, and that they considered the writing as irregular and improper, as well 
as failing in decorum and Respect, and therefore recommended that it should be ex- 
punged from the foot of the Report. 

The irregularity of the proceeding of the Chief Justice was such that in this 
point of view alone, the Committee would have deemed his Protest to be inadmissible: 
But in looking back into the minutes of the Executive Council:since the establishment 
of the new Constitution in 1792, I find no Instance of a protest being entered on the 
Journals. I have therefore further to submit whether it may not be worthy the con- 
sideration of Your Grace how far it is proper that such a privilege should be assumed 
by the Members of this Board. 

The Chief Justice in asserting his right to protest, founded it principally 
on the Practice established in the House of Lords, but it appears to me that the 
analogy does not hold good, the Executive Council being a Board of Secreey and 
formed for the purpose of giving advice to His Majesty’s Representative, a power in 
any one individual member to protest, and have his Protest entered on the Minutes, 
could only tend to interrupt the Harmony which ought to exist in the different 
Branches of His Majesty’s Executive Government, as the momentary dissatisfaction 
of any one Member would by this means be kept alive and recorded to the Injury 
and Impediment of His Majesty’s Service, in as much as it might prevent the Gov- 
ernor from consulting the Council so often as he would otherwise wish to do. 

When the subject was debated before me in Council (H)? every Member then 
present, except the Chief Justice, appeared to be impressed with the idea that on the 
Executive Council this Privelege would only tend to the most injurious Consequences ; 
but I purposely avoided having the question brought to a decision, wishing first to 
obtain Your Grace’s directions thereon, as in the Royal Instructions freedom of 
Debate only is mentioned. 

As far back as the year 1791, I find that Lord Dorchester so much disapproved 
of there appearing any division upon the Minutes, that he ordered the Clerk in Coun- 
cil, the Lieut. Governor also being present, to strike out the Minutes as irregular, 
an entry which ‘had been made of the names of the Members who ata prior meeting 
had given their voices for and against a Measure then under consideration SS previous 
to that time, during the period between the administration of Sir F. Haldimand and 
Lt. Governor Hope, the proceedings of the Council seem not to have been attended 
to, as a number of Irregularities appear then to have taken place. 

Before I close this Dispatch it may be proper to explain to Your Grace the 
nature of a Papier Terrier which is a Rental or Land Roll of Estates held of a 
Seignior en fief or en roture, in which is contained a description of those Estates, 
and of the Rents, Dues, Duties, Services and Seigniorial Rights, under which they 
are held by the respective Vassals or Tenants holding the same. 

With respect to the Assertion brought forward in the Protest of M*. Osgoode, 
denying the Right of the House to address the Governor on this subject, I shall only 
observe that the Attorney General was one of the Members who brought up the 


1. See page a aie 
. ee ees fee Privy Council for the 4th of January, 1791, contain the follonaue 
2S ES On reading the minutes of the last Council day, viz., the 18th of Tove het Pe 
Lordship observed that the names of the ee a . guns hele) V0 0es are ae 
-der 1 Memorials of William an omas Taylor had sert 
ade eae nee genered that the Statement of the Voices he struck out of the 
M nutes as irregular.” (Privy Council Book H, page 481.) 
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address, a sufficient proof of his opinion respecting the regularity of the proceeding, 
and I have now the Honor to. inclose His Report (1)! on the Subject, which I referred 
to him in consequence of what had taken place. ' 
I have the Honor to be, 
My Lord, 
Your Grace’s 
most obedient and 
most humble Servant, 
His Grace ROBT. S. MILNES. 
The Duke of Portland, &e*. &*. &e*. 
Endorsed 
Quebec, 15° May 1801. 
Sir Rob: 8S. Milnes 
(N°. 48) 
(Nine Inclosures) R. 15 June 


(ENCLOSURE). 
Report oF A COMMITTEE OF THE EXECUTIVE COUNCIL? 


To His Excellency Sir Robert Shore Milnes Bart., Lieutenant Governor of the Prov- 
ince of Lower Canada, &c. &c*. &c?. 
Report of a Committee of the whole Council, Present: The 
Chief Justice, the Lord Bishop of Quebec, Mess"®. Baby, Dunn, 
De Bonne, Lees & Young on Your Excellency’s order of Reference 
in Council of the 27 April last on the Report of the Attorney and 
Solicitor General respecting the legal Course to be taken for the 
Confection of the Papier Terrier and Censier of His Majesty’s 
Domain in consequence of an Address of the House of Assembly 
dated the 2™ Feb’. 1801, and their Draft of a Commission for that 
end also their Report and Draft of a Proclamation relative to the 
Collection of the Quints due to His Majesty. 


May it please Your Excellency, 

The Committee having taken the said Document into their Consideration are 
humbly of opinion that the means proposed by the Attorney General and Solicitor 
General are proper to be adopted for the confection of the Papier Terrier and for 
enforcing payment of the Quints due to His Majesty, with such alterations in the 
Proclamation as upon reconsideration by the Law Officers of the Crown, may be deemed 
essential to give it adequate effect. 

All which is humbly submitted to Your Excellency’s Wisdom. 


By order 
(sig*.) W™. Osgoode, Chairman. 
Council-Chamber, Quebec R.S.M. 
1% May 1801. 
Endorsed 
1B). 
Copy. 


Report of a Committee of the whole 
Council on the means proposed by the 
Attorney and Solicitor General for the 
confection of the Papier Terrier. 

&e*. : 


In Lt. Governor Milnes’s 
N°, 48 : 
To the Duke of Portland. 


1. Seo page 274. 
2. From the copy in the Canadian Archives, Q. 86, pt I, page 217. Th 
part of the Minutes of the Executive Council for May 5th, 1301. ©; Feport: “forms 
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(ENCLOSURE). 
Protest oF Cuier Justice Oscoopr.t 


WHEREAS by the Documents communicated to the Committee it appears that the. 
confection of the Papier Terrier and Censier is to be directed in consequence of an 
Address to His Excellency the Lieutenant Governor from the House of Assembly, 
and as a concurrence in such consequential direction may be inferred from the above 
Report, I do protest against such Interference. For, His Majesty not having divested 
himself of the management of His Territorial Revenue, and as the said Address 
neither states authority nor inducement for their Interference, in my Judgment such 
interference was irregular, and therefore not calculated to meet with the sanction it 
has received. 

(sigt.) W™. Osgoode. 


R.S.M. 
Endorsed. ; : Me 
ER 
; Copy | ; 
of the writing subjoined to the ; 
Report of a Committee of the whole | In Lieut. Governor Milnes 
Council respecting the Jegal course N°. 48 
to be taken for the confection of | To the Duke of Portland. 
the Papier Terrier. &c*. 


(ENCLOSURE). 
ReEpoRT OF A CoMMITTEE OF THE EXECUTIVE CounctIL.* 


Council-Chamber, Quebec. 
Thursday, 7** May 1801. 


The Committee according to adjournment; Present— 
M*. Dunn, in the Chair, . 
The Lord Bishop of Quebec, 
Mess". Baby 
De Bonne and 
Lees. 

The Committee proceeded to take into their most serious consideration Your 
Excellency’s Order of Reference, and thereupon unanimously report to Your Excel- 
lency that the writing subjoined to their Report dated the First Instant, and signed 
by the Chief Justice was brought forward without their consent or knowledge, that 
every Member of the Committee had understood the Chief Justice to acquiesce in 
the Report as it was framed at the Table, and consequently they could not but feel 
much surprise at the manner in which the said Writing or Protest was introduced. 


sD copy in the Canadian Archives, Q. 86, pt. 2, page 219. ; es 
2: oor the ed in the Canadian Archives, Q. 86, pt. 2, page 225. This report was eae 
sented on the 8th of May and was “ approved and oriered to be entered. (State Bow a 
Lower Canada, page 183.) After the Report of the Executive Council had been approve : he 
Lieutenant-Governor drew attention to the protest of r. Osgoode which accor aE s it 
- His Excellency then referred it to a Committee of the Whole Council “ to ere W et 1e1 sf 
was intended by the Committee that such Writing should accompany the sai eport, ane 
whether the said Writing, as well from the subject matter thereof, which has ne, neces 
connexion with the immediate Objects referred ‘to the Committee, viz., as e mgs rs 
proposed by the Attorney and Solicitor General, or any other and what pans ate proneres 
be adopted for the confection of the Papier Terrier, &.) and which arr alae e oe jet 
of a Measure determined upon by His Majesty’s Government before those € sec ee 
ferred, as from the Mode in which it is introduced, can or ought to be receive ae ; i i 
to be entered or filed with the Minutes of His Majesty’s Executive Council. (Minutes o 
Executive Council, State Book C, Lower Canada, page 181.) 
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The Committee humbly but decidedly offer it as their opinion that the said 
writing in its form and substance, as well as in the mode of its introduction is irregu- 
lar and improper, that it is irrevalent to the immediate objects which had been 
referred for their Report; That in so far as it condemns a measure which had been 
previously determined upon by His Majesty’s Government, it fails in decorum and 
respect, and that it ought not to be received or admitted to be entered or filed with — 
the Minutes of His Majesty’s Executive Council; they therefore humbly recommend 
that the said writing be expunged from the foot of the said Report. 

All which is humbly submitted to Your Excellency’s Wisdom. 


By Order 
(st.) THOMS. DUNN, 
Chairman. 
R.S.M.. 
Endorsed. 
G. 
Copy. 
Report of a Committee of th In Lt. Governor Milnes’s 
whole Council on the writing subjoined N°. 48 
to their Report dated the 1%. May 1801. To the Duke of Portland. 
(ENCLOSURE). 


Report oF THE ATTORNEY GENERAL? 


To His Excellency Sir Robert Shore Milnes Baronet, Lieutenant Governor 
of the Province of Lower Canada, &c*. &c*, &c*. 


May it please Your Excellency, 

In a letter which I received from M*. Secretary Ryland, on the 11™ instant, it is. 
stated that “it had been suggested to Your Excellency that as the Papier Terrier & 
“ Censier of the Censive of His Majesty’s Domaine is to be made in consequence of the: 
“ Address of the House of Assembly of the 2%. of february 1801, it will be irregular to. 
“yroceed therein because His Majesty has not divested himself of the management of his. 
“territorial revenue, and because the Address neither states authority nor inducement 
“for the interference of the House of Assembly’ and I am thereby directed “to 
“report to Your Excellency my opinion upon this subject, with my reasons.” 

The Address is a resolution of the House of Assembly in the following Words. 
“Resolved that an humble address be presented to His Excellency the Lieutenant 
“Governor praying His Excellency will be pleased to order the proper officers to pro- 
‘““eeed to the confection of the Papier terrier of the immoveable property held en 
“roture within the Censive of His Majesty’s Domain in this Province; ” and to this- 
Address Your Excellency was pleased to answer “that you would give the necessary 
“ Orders for the confection of the papier Terrier.” In what has been suggested to Your 
Excellency, it is’ averred, that it would be irregular to perform this promise made on 
the part of the Crown as there is irregularity (now first discovered) in the Address 
of the House of Assembly, in two points, namely, “because it neither states an author- 
“ity nor inducement.” But admitting (for a moment) that such omissions prove- 
great irregularity in the Address, yet surely that irregularity cannot now justify the 
breach of the royal word, pledged after the Address was delivered. It is not, however, 
my intention to answer the suggestion on this ground; it will be my object (as I have- 





1. From the copy in the Canadian Archives, Q. 86, pt. 2, page 229. 
2. See the Protest of Chief Justice Osgoode, page 273. 
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no doubts of the regularity of the Address itself) to establish that and thereby to 
prove the regularity of all the subsequent steps necessary for carrying it into effect. 

That it is regular for the House of Assembly to address the Crown, without any 
special authority, on any subject of public revenue, (especially for information) will 
not be denied, and for. this reason the objections stated in the suggestion, namely, 
. that His Majesty has not divested himself: of the management of his territorial rev- 

enue, and that the Address neither states authority nor inducement ” seem necessar- 
ily to imply that the territorial revenue (of Lods & Ventes and Cens & rentes} 
' is not in Canada a part of the public revenue, but a part of His Majesty’s privy purse; 

and therefore that the address should shew upon the face of it a sufficient authority 
from His Majesty to interfere, and in addition to such authority, an adequate in- 
ducement. 

Now the confection (as it is termed in the French Law) of a Papier Terrier is 
barely the making up of a rent-roll of any Fief or Seigniory, and on such oceasion 
the Seignior (whether he is the King or an individual) is authorized to summon the 
persons resident within the limits of the Fief or Seigniory, to declare by what title 
and under what terms they hold the lands which they possess; it is therefore an Act 
which tends solely to obtain information relative to the situation of a fief or Seignory. 
Tf therefore the Territorial Revenue of the lands held en roture of His Majesty, of 
which the Assembly have prayed that a papier terrier may be made, forms no part of 
the King’s Privy Purse, or Domaine propre du Prince as it is called in the Laws of 
this Province;—and if what is asked amounts only to information respecting the 
number of tenants on the public Domaine of the Crown, and the terms on which they 
hold their property; on what grounds can the respectful address of the House of As- 
sembly of the 2° of february last, ke called an “interference,” or be denominated 
“irregular” 2 And why should it be necessary for them (in a constitutional address 
to the Crown for information, relative to a part of the public revenue) to set forth 
the authority on which they proceed, or their inducement to the address, when no 
special authority in such eases is requisite, and when the object solicited being solely 
information, it is self evident that the want of such information is the inducement to 
the address. 

Tt will therefore be my object to shew to Your Excellency in answer to what has 
been suggested that His Majesty’s casual and territorial revenue of cens et rentes, 
quints, and lods et ventes or mutation fines are not by the laws of this Province con- 
sidered as any part of the privy purse, on the contrary that they are held to be part 
ot the public revenue. 

In France the property or domaine of the Sovereign was of two descriptions, the 
“ Domaine de la Couronne” and the “ Domaine propre du Prince;” the former was 
public revenue, inalienable;—the latter was his privy Purse, subject to his absolute 
disposal. 

All Lands reunited to the Crown of France, and their profits or revenue, were, 
in particular, parts of the “Domaine de la Couronne,” and every part of Canada was 
reunited to the Crown by the Edict of 1674 which revoked the West India Company 
to whom it had been previously granted. The words of that Edict are “nous avons 
“uni et incorporé, unissons et incorporons au domaine de notre Couronne toutes les 
- “terres & pays &c?.”? From the commencement, therefore, of the Royal Government, 
Canada entire was made a part of the “Domaine de la Couronne,” and consequently 
all its revenues became the public revenues of the Crown of France. 

An express reunion of the particular Fiefs now held by the Crown in Canada 
was not however necessary to make them part of the “ Domaine de la Couronne for 
by the law of France and Canada, if the King suffered his private property to be 


i nati Saito } tl d’Etat du Rot 
“ Edits, Ordonnances Royaux, Declarations et Arrets du Conseil d’. 
ek te Canada,” edition printed by order of the Legislative Assembly of Canada, 1854, 
page 74. ~ 
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administered as part of the public funds during ten years, such property was abso- - 
lutely re-united to the “ Domaine de la Couronne.” 

“Les Biens (says Domat) acquis au Roi par des titres particuliers passent au 
“Domaine (de la Couronne) lorsqu’ils ont été tenus & possédés de la méme maniére 
“& aux mémes conditions qu’il tient & posséde les biens du Domaine. Ainsi tous les 
“)iens qui sont expressément consacrés, unis, & incorporés 4 la Couronne ou qui 
“ont été tenus, & administrés par les Récéveurs Officiers du Roi pendant dix ans & 
“sont entrés en ligne de compte sont reputés & sont en effet des biens du Domaine. 
“es sont les termes de l’Article 2 de l’Ordonnance de Fevrier 1566, sur le Domaine.” 

It is certain that before the conquest, the Cens et rentes & lots et ventes in par- 
ticular, which are all the profits which His Majesty derives from lands held of him 
en roture, were received by the Intendant or other Officers, and applied to the general 
Expences of the Province. The author of the Histoire Politique expressly enumer- 
ates them as forming a part of the finances or public revenues of the Province, under 
the French Government.* 

That this was the fact is also apparent from the Report of General Murray of 
the 5 of June 1762, “upon the ancient Government and then state of the Province 
“of ‘Quebec ” in which under the heads of public Revenues prior to the Conquest 
he enumerates “the King’s Ports,” “the duty on liquor imported” “the King’s Lods 
“& Ventes & Cens et rentes” “ duties on dry goods imported and exported ” “the droit 
“ q@aubaine” “de desherence” & “ d’epave.”? 

The Lands in. Canada held of the Crown of France en roture were by the Con- 
quest and Cession transferred to the Crown of Great Britain, and they were shortly 
after recognized by His Majesty to be objects of public revenue, for by letters Patent 
under the great seal of England, dated the 10" of July 1765, Sir Thomas Mills was 
appointed the Receiver General & Collector of all “the royal patrimony, rents, rev- 
“enues, farms taxes, tythes, duties, imports, profits & casualities whatsoever, (the 
“ Revenue of the customs excepted) belonging to His Majesty, which then had. arisen 
“or might thereafter arise within the Province of Quebec.” And by his Instructions,” 
to which the Commission refers, he is directed generally to apply the monies which 
he shall collect, “for and towards defraying the necessary Expences of Government, 
“and the necessary charges of managing the Revenue under his care,” and to remit 
home the surplus, “in order that the same may be applied to the reimbursing the 
“Public here (that is in Great Britain) the monies which have been necessarily 
“advanced for the Province of Quebec.” (1) 

And this appropriation of the Revenues, yielded by the lands held en roture of 
the Crown was afterwards confirmed by the Crown in the 6 Clause of the Act 14 
Geo: III c. 88, which enacts “that the territorial and casual revenues, fines rents 
“and profits whatsoever, which were reserved to, and belonged to, His Most Christian 
“ Majesty before and at the time of the Conquest & surrender thereof to His Majesty 
“the King of Great Britain, shall remain and be continued to be levied collected and 
“ yaid, in the same manner, as if that Act had never been made.’* 

Accordingly the territorial and casual revenue of the lands held of His Majesty 
en fief & en roture which was received from the Conquest until the establishment of 
the new Constitution in 1792, was regularly applied to the public Expences of the 
Government; and on the 29 of April 1794, the Legislative Council and House of 
Assembly were by message from His Excellency Lord Dorchester* informed that “ the 


2 Vide Histoire Politique Vol. 6, page 143. 


(:) Vide Mazeres collection of Papers, &c@, relating to the state of the Province of 
Quebec, p. 153 to 159. 





1. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 42. 

2. The Instructions to the Receiver General are entered in the Minutes of the Legisla- 
tive Council, Quebec, Book B, page 176. 

3. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 408. 

4 See page 262, note 2. 
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“casual and territorial revenue of the Province, His Majesty had been most graci- 
“ously pleased to order to be applied towards defraying the Civil Expences of the 
“Province.” (1.) And since that time in the annual accounts of the Receipts and 
expenditure of the public revenue which are laid before both Houses of the Legisla- 
ture, the quints, lods & Ventes, and cens et rentes, which have been received, have been 
regularly entered and accounted for, as parts of the Public Revenue (2.) 

Tshall not trouble Your Excellency with any further observations to prove that 
the casual and territorial revenues of Cens & Ventes, quints, & lods & Ventes, are 
parts of the public revenue. And as to the remaining Argument, assigned to prove the 
irregularity of proceeding to the Confection of the papier terrier, namely, “because His 
“Majesty has not divested himself of the management of his territorial Revenue,” 
I cannot see in what manner it appliey:—The fact is undoubted that the management 
of the territorial revenue is wholly in the hands of the Crown. But as I have before 
stated, the making of the papier terrier in no shape affects the Revenue, nor the 
management of the Revenue, it has nothing to do with either: And therefore it is 
impossible to suppose that the address is an interference, either with respect to the 
Revenue itself, or with respect to its management. 

Before I conclude, I must request Your Excellency’s permission to refer to my 
report of the 4 of April last upon the Bill for the relief of persons holding lands or 
immoveable property of His Majesty en roture.? In that Report I stated to Your 
Excellency, that the general object of the House of Assembly in their proceedings 
with respect to the Lods d& Ventes was to effect a conversion of the present feudal 
tenures into free and common soccage. The whole of the resolutions upon the sub- 
ject of lods & Ventes, passed in the House the same day, the 2™4 of February, and 
the last which was the resolution for the address to Your Excellency, praying for the 
confection of the papier terrier, was meant to procure that information which with a 
view to His Majesty’s Interests, will be indispensibly necessary when the conversion 

of the tenures is taken into consideration at a subsequent Session. 

After what I have already said, it is scarcely necessary to add, that I see not the 

' smallest irregularity in proceeding to the confection of the Papier Terrier and Censier 
of His Majesty’s Domaine. 

All which, nevertheless, is most humbly and respectfully submitted by 


Your Excellency’s 


; most obedient & 
most humble Servant 
J. SEWELL. 
3 Attorney General. 
Quebec, 15 May 1801 
R.S.M. 
Endorsed 
7 ( 
* Copy. \ In Lieut. Gov! Milnes’s 
Attorney General’s Ne 48 
Report. To the Duke of 
Portland. 


i f the House of Assembly of 1794, p. 230 5 
tA va ee ie of the House of Assembly 1794, 1795, 1796, 1797, 1798, 1799 1800 


& 1801, wherein these accounts are entered. 


1. See the-Protest of Chief Justice Osgoode, page 273. 
2. See page 264 for this report. 
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MILNES TO PORTLAND. 
N° 54 Quebec 12" June 1801 


My Lorp,— 


In my Despatch N° 48? I had the Honor to refer to your Grace for His Majesty’s 
directions the admissibility of Protests in the Executive Council of this Province. 

It is with regret that I have now to state that since I wrote that letter the subject 
has again been brought forward in Council, but having already entered largely into 
it, I may be excused by your Grace if at this time I merely relate what has sub- 
sequently taken place, and add a few observations on the Subject. 

On a Summons of the only Council which has been held since that in which I 
approved the Report of the Committee of the whole Council on the, Writing subjoined 
by the Chief Justice to their former Report, M’. Ryland the Clerk of the Council 
received about an hour before the Members met, a Letter from M*. Osgoode, a Copy 
(A)® of which I have the honor to transmit—inclosing a Dissent or Protest against 
the approval and order of entry made in the last Council respecting the before men- 
tioned Report. 

The inadmissibility of this Dissent or Protest was debated in the Council, the 
Majority of the Members appearing to be against its admission, M’. Osgoode and MT’. 
* Young only being for it. JI however avoided a decision on the Subject by declaring 
to the Board that it was my Intention to send all the Documents relating to this 
Transaction home that they might be laid before his Majesty which, as your Grace 
will observe by the Inclosure (B)* put an end to these unpleasant and distressing 
Debates. 

I have since been led to examine more minutely the Minutes of former Councils 
and I may now assure Your Grace that there is not one Precedent of a Protest 
against the Proceedings or Orders of the Governor in Council Previous to the 
Establishment of the present Constitution when the Executive and Legislative 
Councils were blended together. Dissents were allowed to be introduced into the 
Reports of Committees, more particularly during the Administration of Lieut. 
Governor Hamilton and Hope, but since the year 1792 I can find but one Instance (C) 
of a dissent even in a Committee, and this.is simply stating the name of the Person 
(M*. Young) dissenting, at the Conclusion of the Chairman’s Report, and I am 
credibly informed it was admitted from some peculiar Circumstances foreign to this 
subject.° 

Before the year 1792 there appears in the Council Book a peculiar Transaction 
which took place under Lord Dorchester’s Government. The Clerk having entered on 
the Minutes the Names of the Members who voted for and against an Order made by 
His Lordship in Council, at the next Meeting of the Board as Your Grace will see 
by the Transcript (D) His Lordship directed the names to be struck out,’ and from 
this I am led to conclude that his Lordship considered it as a Principle that no 
Dissent from the Orders made by the Governor with the advice of the Majority of 
the Board could be allowed to appear. I find however one Instance (E) in which His 
Lordship on making an Order in Council respecting the Table of Fees on the 19* 
of August 1795 permitted the Words “upon a Division” to be entered in the Minutes, 
but the names of the Members as they divided are not noticed.’ 





1. From the copy in the Canadian Archives, Q. 87, pt. 1, page 105. 

2. See page 270. 

3. See page 280. 

4. See prge 280, note 3. 

5. The entry of the dissent referred to appears in the Minutes of the Committee of the 
Whole Council respecting the Public Accounts for March 5th, 1796. It may be found in 
State Bock B, Lower Canada, page 267. 

For the order of Lord Dorchester, see page 271, note 2. 

7. The entry occurs in the Minutes of the Executive Council respecting Lands. See 

and Book D, Lower Canada, page 43. 
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It is proper for me to remark to Your Grace with respect to the second Reason 
assigned by the Chief Justice, in his last Protest, that there did not appear to be 
a Member when this Matter was debated in Council in my presence, except himself, 
who considered the Proceeding as adduced by him as bearing the Construction which 
he put upon it, that the right of protesting was not at all under the consideration 
of the Committee when they made their Remonstrance (F)* to General Prescott, but 
merely the Right to have their Report on Matters referred to them, entered on the, 
Minutes, which Right had been denied by the General, who asserted that the Gov- 
ernors of the Province had always exercised the sole power of directing what Papers 
should- or should not be entered on the Minutes. 

I have had the Honor in my former Dispatch (N°. 48) to state, to your Grace 
more generally how I then considered the Subject, and that no such Privilege as that 
of Protesting is given by the Royal Instructions, freedom of Debate and Vote only 
being mentioned as the allowed Right of the Members of the Executive Council.2 

Under these Circumstances I could not but consider it as my Duty, not to admit 
of such an Innovation, but to transmit to Your Grace the whole subject matter, but 
on an occasion of such magnitude His Majesty’s pleasure might be obtained, and the 
point in question be henceforth perfectly understood. 

I must again remark, that in a Colony differing both in Religious and Political 
opinion it may be of serious Consequence to admit the Privilege of Protesting, more 
particularly if it is considered that with the present constitution it may be more advis- 
able to strengthen than to lessen the Power of the Person administering the Govern- 
ment, and I cannot but submit to your Grace that, without effecting any useful 
purpose, Protests are calculated to produce and maintain Dissensions between the 
Governor and Council, and would become a Means in the hands of the Members at 
variance with the Governor to impede the measures brought forward by him, & 
hence would arise a Disinclination on his part to refer matters to the Council. I 
may be permitted also to remark to your Grece that this Privilege may be the. 
Occasion of the Suspension of Members, and the consequent necessity of a continual 
Explanation and reference to His Majesty’s Ministers. 

{ inclose a Copy (G)* of a Letter from the Chief Justice announcing his Inten- 
tion of returning by this Fleet to England which is the only official Information I 
have had of his being about to leave the Province. 


I have the Honor to be, My Lord 
Your Grace’s 
most obedient and 
most humble servant 


ROBT. S. MILNES 
His Grace 
The Duke of Portland &e &e &e 
Endorsed: Quebec 12** June 1801 
Sir R. S. Milnes R 20 July 
N°. 54 (seven inclosures) 


1. See page 231. : : F 
- ticle 9 of the Instructions to the Governor-in-Chief, page 16. , 
2 ra iets addressed to the Secretary to the Lieutenant-Governor, the Chief 
Justice states that he proposes availing himself of His Majesty’s leave of absence and asks 
that he be informed when he may receive His Excellency’s commands for England. See tha 


Canadian Archives, Q. 87, pt. 1, paer 130. 
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OSGOODE TO RYLAND. , \ 


Monday 25 May 1801 
10 O’clock A.M. 
Sir, ( 

Herewith I transmit my dissent from the Approval and Order of Entry of the 
Report laid before the Board of Council on Friday the 8 of May,? which I will beg 
of you to enter in the Council Book to be read at the next Meeting of the Board.? 

I am, Sir 
with due Regard 
’ your very humble servt. 


Wu. OSGOODE 
HR. W. Rytanp Esq? 
Olerk of the Executive 
Council 


(Copy or DIssENT) 


From the Approval and Order of Entry of the Report laid before the Board of 
Council on {Friday 8 May 1801 
Dissentient— ’ 

18* because it appearing by the said Report that the Paper Writing referred to 
the Consideration of the Committee by His Excellency the Lt. Governor which con- 
stitutes the Corpus delicti has been expunged from the Proceedings and it further 
‘appearing by the said Report that the Paper Writing left by the Chief Justice with - 
the Committee on the 6'* May last which contained his justification has been sup- 
pressed, there remains only upon the Record, the Judgement of the Committee so that 
‘upon the face of the proceedings as transmitted to the Secretary of State the Party 
stands before His Majesty with his Crime unknown, his defence unheard, and his 
condemnation manifest, which is plainly subversive of the first principles of natural 
Justice. : 

94y Because the said suppressed justification contained an extract from a 
paper now remaining of Record on the Files of the Council Office presented to His 
Excellency General Prescott from a Committee of the whole Council consisting of 
the Chief Justice, the Lord Bishop of Quebec Mess". Finlay, Baby, Dunn and Young 
in which they declare that “they avow a responsibility to His Majesty under the 
“solemn and sacred obligation of an Oath but cannot imagine that any person of 





1. From the copy in the Canadian Archives, Q. 87, pt. 1, page 110. 

Herman Witsius Ryland was born in Northampton, England, in 1760. In 1781, he entered 
the service as Assistant Deputy Paymaster General to the Forces in North America and on 
the close of the War returned to England with Sir Guy Carleton. When Lord Dorchester 
resumed the Government of Lower Canada in 1793, Mr. Ryland accompanied him as Principal 
Civil Secretary. In 1796, he was appointed Clerk of the Executive Council a position which 
he held until his death. In 1802, he succeeded Mr. Finlay as Clerk of the Crown in Chan- 
cery. Mr. Ryland was one of the most zealous advocates of the claims of the English party 
and vigorously supported the policy of Sir-James Craig. He was sent to England by Craig 
in 1810 on an important political mission which, however, proved to be unsuccessful. In 
December, 1811, he was appointed to the Legislative Council. His relations with Sir Geores 
Prevost were none too happy and in 1813 he resigned the office of Civil Secretary. He retained 
his position in the Legislative Council until March, 1838. He died at Beauport, July 20th, 
1838. 
2. For this report see page 273. ~ 
3. At the meeting of the Executive Council, held on the 25th of May, the Chief Justi 
moved “ that the Dissent from the Approval and Order of Entry of the eae laid ea 
. Board of Council on Friday, the 8th of May last by him delivered to the clerk of the Council 
be entered on the Minutes of Council.” His Excellency then informed the Board “that he 
should defer putting the Question on this Motion till His Majesty’s pleasure respecting the 
Right of the Members to enter protests or Dissent on the Minutes of the Executive Council 
should be made known.” See the Minutes of the Executive Council, State Book C, Lower 
Canada. nage 186 : 
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“common discretion would knowingly subject himself to responsibility for his Con- 
a duct and at the same time be debarred from the Privilege of explaining his motives: 
“humbly ‘conceiving that the Spirit of British Polity whether domestic or Colonial 
“does in no case exact such unreasonable conditions from persons who engage in 
“Civil Duties,” which declared and recorded opinions have in the prent (present) 
ease been disavowed as well in the debate which took place as by the Result of the 
said Report, a Result which tends to take away the Priviledge' of entering a Dissent 
or protest and to destroy a Right inherent in every Member of a Privy Council. 


(signed) Wx. OSGOODE 
R.S.M. 
Emdorsed: A. 
Letter from the Chief Justice to the Clerk of the Executive Council inclos- 
ing his Dissent & da: 25'* May 1801 
In Lt. Governor -Milne’s 
N°. 54 
To the Duke of Portland. 


PORTLAND TO MILNES.’ 


Sir Robt. Shore 
Milnes Bart 
Whitehall 18 July 18v1 
Sir, 

I have had the honour to lay. before the King your Letters numbered 48 and 49, 
with your separate and secret letter of the 26 of April.’ 

I have fully considered all the circumstances stated in those letters, and although 
in point of form, it would have been more correct if the object of Lord Dorchester’s 
message of April 1794, had been renewed by a Message from yourself as His Majesty’s 
‘Representative, yet I cannot have any doubt but that the proceedings of the Legis- 
lature in bringing forward the “ Act for the relief of Persons holding Lands of His 
Majesty en roture on which Lots & ventes are due,” were fully warranted by the- 
Message of Lord Dorchester above alluded to, and that they were so understood at 
the time by His Majesty’s then actual Government in Lower Canada. I am, at the 
same time, willing to believe, from the general character and conduct of M*. Osgoode, 
that his opposition to the Bill proceeded from laudable motives, and I cannot there- 
fore but the more regret that the want of communication on his part should have 
prevented those steps from being taken, which, in a great measure, would have obvi- 
ated his objections. 

With respect to the policy of the measure, I consider it as declaratory of the 
Rights of the Crown, at the same time that it renders the exercise of those Rights 
under certain regulations more practicable and less burthensome to the Subject. 

As to the pplication of the Sums arising from the exercise of those Rights, it is 
properly left to His Majesty to apply them to such of the Publick Services of the 
Province as He shall judge most proper: and so far it is clear, that no Act is neces- 
sary for the application of those Sums. 

The House of Assembly will of course repay, by such Ways and Means as they 
shall judge proper, the Loan of £4000 which you very properly advanced (in conse- 
quence of their Address) for the purpose of completing the Court Houses. 


1. See the motion of the Chief Justice of January 5th, 1799, entered in the Minutes of 
the Executive Council for per ey: i, a oe a, 
in the Ca ia rchives, Q. , page ? a 
3, tee we. 48 is eas en page 270. The secret letter of the 29th of March 
discusses the personal relations between the Lieutenant-Governor and the Chief Justice, but 
contributes nothing further to the constitutional issue. 


~ 
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With respect to the question of entering Protests on the Minutes of the Execu- 
tive Council which is discussed so much at large in N°. 48, and its Inclosures, it 
appears to me that no better rule can be laid down than that by which His Majesty’s: 
Privy Council here is guided in similar cases. 

Although the most unreserved liberty of Speech is allowed to all Members of 
that Board, in the same manner as it is granted to the Executive Councillors of 
Lower Canada by His Majesty’s Instructions,’ I have reason to believe, that not a 
single instance is to be found on the Minutes of the Privy Council (and occasions 
most certainly have not unfrequently occurred, and indeed must of necessity often 
occur) where the sentiments of the Members present diametrically differ from each 
other. 

Having thus stated to you what appears to have been the invariable practice 
here in cases similar to that in which M*. Osgoode’s Protest was entered, I think it 
unnecessary to enter into any discussion on the question of a right which has never 
been attempted to be exercised, nor has ever been laid claim to. 

In answer to your letter inclosing a Memorial from the Attorney General ‘of 
Lower Canada, together with several Papers in support of it, I am to acquaint you, 
that I do not disapprove of his being allowed, in addition to his regular Salary, such 
Fees for the future, as may be, either settled by Ordinance, or approved by a Report 
of the Council. : 

I am &e 


PORTLAND 


REFERENCE TO THE ATTORNEY AND SOLICITOR GENERAL RESPECT- 
ING COURT OF KING’S BENCH? 


Attorney Castle of S*. Lewis 

& General 
Sclicitor Quebee 2274 July 1801 
Gentlemen 


I am commanded by His Excellency The Lieutenant to desire your opinions upon 
the following Questions.— 

18. Can or Cannot a Criminal Term of the Court of King’s Bench for the Dis- 
trict of Quebec be held under the Provincial Statute 34 G III. CO 6.—without the 
presence of the Chief Justice of the Province.* 

2n4, If such a Term may be held without the presence of the Chief Justice of 
the Province, then of what persons under the above mentioned Statute must the 
Court in such a Case be constituted.— 

3°, If such a Term cannot be held without the presence of the Chief Justice 
By what means can the Defect thereof 

I am & 


H. W. RYLAND. 


i bee ele IX. of the Instructions to the Governor-in-Chief, page 16. : 
2. From the original co in th Y r”, ivi 

ine hechivs @. aR pee ont e Letter Book of the Governor’s Civil Secretary, Can- 
3. This situation was created by the departure of Chief Justice Osgoode. 
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‘Copy 


‘To His Excellency Sir Robert Shore Milnes Bart. Lieutenant Governor of the Prov- 
ince of Lower Canada &e &e ke. 


May it please your Excellency, 


In obedience ta the Commands of your Excellency we have now the honor of 
stbmitting our opinion upon the several questions contained in M*. Secretary 
Ryland’s Letter of the 22" Instant; 


The 1% Clause of the Provincial Statute 34 Geo: III. c. 6.2 enacts that the Prov- 
ince of Lower Canada shall consist of three Districts; vizt. Quebec, Montreal and 
Three Rivers, and the second Clause is in the following words “ And be it further 
“enacted by the Authority aforesaid, that there shall be constituted and erected in 
“each of the aforesaid Districts of Quebec and Montreal respectively; a Court to 
“be called the Court of King’s Bench; that the Court of King’s Bench for the Dis- 
“trict of Quebec shall consist of His Majesty’s Chief Justice for the said Province 
“and three Puisne Justices; and the Court of King’s Bench for the District of 
“* Montreal shall consist of His Majesty’s Chief Justice of the said Court and three 
“Puisne Justices; and that the said Courts in the respective Districts aforesaid, 
“shall have original jurisdiction, to take Cognizance of, hear, try and determine in ~ 
“the manner hereinafter enacted, all Causes as well Civil as Criminal, and where the 
“King is a party, except those purely of Admiralty Jurisdiction and such as are, 
“herein after excepted, and provided for the inferior District of Gaspé, as part of 
“the said District of Quebec.” 

By this clause the constitution of each Court is precisely declared and the several 
persons of whom the said Courts are respectively to consist, as well for the trial of 
Criminal as of Civil Causes, are expressly named. ; 

The second Clause also declares as above stated “ That the said Courts” that is 
the Courts of the two Districts thereby constituted, “shall in their respective Dis- 
“ tricts, hear, try & determine, in the manner therein after enacted, all Causes as well 
“ Civil as Criminal: ” and the third Clause accordingly afterwards declares the num- 
ber of Judges by whom and the times at which Criminal Offences may be heard, this 
third Clause in these words “And for the Administration of Justice in Criminal 
“ Cases, it is further enacted, by the authority aforesaid that there shall be held by 
“two or more Justices of the said Court of King’s Bench, one of whom shall always 
“be His Majesty’s Chief Justice of the Province, or the Chief Justice of the Court 
“of King’s Bench at Montreal, within each of the aforesaid Districts of Quebec and 
“ Montreal, two Sessions of the Court of King’s Bench in every year, for the OCogni- 
“ zance of all Crimes and Criminal Offences, at the times and places hereafter men- 
“tioned, to wit, at the City of Quebec, the last ten days in the Months of March and 
“ September, and that every Juridical day during the said Sessions shall be a return 
“ee day ” 

But this third Clause must necessarily (as we conceive) be understood with 
relation to the Courts of the two Districts respectively, for it only defines the manner 
of hearing and determining Criminal Causes, which is mentioned in the second 
Clause; which manner of hearing and determining Criminal Causes, is by that 
Second Clause pre-declared to relate to the Courts of the two Districts respectively, 
az thereby constituted. The enacting words of this second Clause (after declaring 
what persons shall constitute the Court of King’s Bench, in each of the said two 
Districts respectively) being “that the said Courts in the respective Districts afore- 


1. From the copy in the Canadian Archives, Q. 87, pt. 1, page 275. 
2. See page 125. : 


Ny 
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“ said shall have original jurisdiction to take Cognizance of, hear, try and determine 

“in the manner herein after enacted, all Causes as well Civil as Criminal.” 

Tt is certainly clear that the Chief Justice of Montreal can have no Jurisdiction 
in the Court of King’s Bench for the District of Quebec,’ unless he be one of the 
Justices of that Court, or, in other words one of the persons of whom that Court is 
by Law declared to consist; any construction therefore of the Act in question, by 
which it is held, that the Chief Justice of Montreal can, with two Puisne Justices of 
the Court of King’s Bench for the District of Quebec, hold a Criminal Term of that 
Court, necessarily makes the Chief Justice of Montreal a constituent part of the Court 
of King’s Bench for the District of Quebec, and consequently declares that that 
Court consists of the Chief Justice of the Province, the Chief, Justice of Montreal, 
and three Puisne Justices, contrary to the positive terms of the second Clause, above 
recited; which declares that, “the Court of King’s Bench for the District of Quebec 
“shall consist of His Majesty’s Chief Justice of the Province and three Puisne 
“ Justices” only. 

It can only be implied from the ambiguity of the third Clause that a Criminal 
Term of the King’s Bench for the District of Quebec can be held without the presence — 
of His Majesty’s Chief Justice of the Province and this in our opinion, cannot be,” 
because the Act, with respect to the questions submitted is clearly a criminal Statute 
of the greatest magnitude; and all criminal Statutes must be construed strictly. 

: For these Reasons we are of opinion, that a Criminal Term for the Court of 
King’s Bench, for the District of Quebec, cannot be held under the Provincial Statute 
34 Geo: IIT ec. 6. without the Presence ofthe Chief Justice of the Province. And that 
the Defect of such a Term can be legally supplied by Commissions of Oyer and Ter- 
miner and general Goal Delivery. 

All which nevertheless is most humbly submitted to your Excellency great 
Wisdom by 

Your Excellency’s | 

M. o. & v. h. s*, 


( J. SEWELL Att’. Gen, 


i ! 
signed _4 7 G, FOUCHER Sol" Gen? 
L RS M. 
Quebec 30% July 1801 : 
Endorsed: Copy 
(5) 
30% July 1801 
Report of the Attorney and Solicitor a 
General 
In Lieut. Gov’. Milnes’s 
N°. 61 
to the Duke of Portland. 





1. The suggestion had been made that a special commission should be issued authorizi 
the Chief Justice of Montreal to sit and preside in the criminal terms of tne Court of Ringe 
Bench for the District of Quebec. (See Canadian Archives, Q. 87, pt. 1, page 273.) 

2. See page 342, note 2. 
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Mr. RYLAND TO CHIEF JUSTICE MONK:? 


Castle of St. Lewis 
. Quebec 3 Sept". 1801 
Chief Justice Monk ; 
Sir 

I am commanded by His Excellency the Lieutenant Governor to acknowledge 
the receipt of your Letter of the 15% Ultimo. 
~ His Excellency the Lieutenant Governor after mature reflection thinks it neces- 
sary that a Commission of Oyer and Terminer and General Goal Delivery should 
issue to Supply the defect of the next Term of the King’s Bench for this District 
directed to the Chief Justice of the Province the Chief Justice of Montreal and the 
Justices of the King’s Bench of Quebec the Two Chief Justices being of the Quorum. 
He is of opinion that the Act of the Legislature commonly called the Judicature Act 
has rendered this measure requisite and that a Special Court to Supply the acci- 
dental defect of a Criminal Term of the Court of King’s Bench ought to be composed 
of the characters'to whom the Legislature has thought proper and necessary to entrust 
the execution of the Criminal Law and to no others and that the powers to be given 
to it ought to be as ample if Possible as those entrusted to the Court the want of 
which it is meant to Supply His Excellency therefore feels himself bound in duty to . 
issue the Commission he has mentioned in the manner above stated and orders to 
this Effect will be immediately issued. At the same time His Excellency regrets that 
this measure will subject you to a duty inconvenient to yourself and in some degree 
repugnant to your feeling’s which it would therefore be his inclination ‘to avoid 
imposing upon you but considering the measure to be necessary he finds himself 
restrained from permitting any Consideration to prevent the adoption of it.? 


I am & 
TEL, WW dae REND 


PROCEEDINGS RELATING TO THE EXPULSION OF MR. BOUC FROM 
THE HOUSE OF ASSEMBLY, LOWER CANADA: 


JOURNAL OF THE House or ASSEMBLY OF LOWER-CANADA. 
Monday, 31st March, 1800. 


Tue Order for taking into consideration the Copy of the Record of the Proceed- 
ings upon the Indictment, in the Court of King’s Bench, for the District of Montreal, 
against Charles Baptiste Bouc,t Esq. a Member of this House; and also for the said 


1. From the original copy in the Letter Book of the Governor’s Civil Secretary, Can- 
adian Archives, G. 428, page 298. ; 

2. When it was decided to issue a Commission of Oyer and Terminer and General Gaol 
Delibery, Chief Justice Monk pointed out that Articles V. and VI. of the Judicature Act 
(See page 127) suspended the execution of Judgment until the approbation of the Lieutenant- 
Governor had been received and required from a majority of the Judges a detailed report of 
the more important cases which came before them. At the-same time he expressed the hope 
that “ Your Excellency will not find it requisite to place me under such a duty from the 
circumstance of the Chief Justice’s absence.” See the Canadian Archives, Q. 87, pt. 1, page 


:230. 
3. From the Journal of the House of Assembly of Lower Canada for the years 1800, 1801 


and 1802, 7 . 
i 4, Charles Boue was elected for the County of Effingham in 1796 and again at the gen- 


eral election held in the summer of 1800. (See page 250 note 1). 
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Mr. Boue’s attending in his place, being read—the House proceeded to take the same 
into consideration. i : Se 

And the said Copy of the Record of the said Proceedings in the Court of King’s 
Bench was read, and is as follows :* 

* * * * * * * * * * 

And the said Mr. Bouc attending in his place, pursuant to the said Order of the 
House of the 19th instant, he was heard in his defence, and afterwards withdrew. 

Mr. Attorney General then moved to resolve, seconded by Mr. Lees, that it 
appearing to this House by the said record that Charles Baptiste Bouc, Esquire,_a 
member of this Howse, upon the. indictment in the Court of King’s Bench for the 
district of Montreal in this Province, exhibited against him, hath been convicted of 
the crime of conspiracy with sundry other persons unjustly and fraudulently to 
obtain of Etienne Drouin divers large sums of money, the said Charles Baptiste - 
Bouc be expelled this House. 

Mr. Grant moved, seconded by Mr. Papineau, in amendment to Mr. Attorney 
General’s motion, that the words “be expelled this House,” be left out, and the fol- 
lowing words substituted in their place: “be heard by his counsel at the Bar ‘of this 
“ House on Wednesday neat at three o’clock in the afternoon.” 

The House divided upon the question; 

Yeas 13 
Nays 13 ; 
And Mr. Speaker gave the casting vote in the affirmative. 


The main question as amended being then put a division again ensued which 
proved to be the same as the last mentioned, and the names being called for they 
were taken down as follows, viz. 


awd 


Yeas. 


Mr. Speaker, Messieurs Martineau, Paquet, Begin, Durocher, Taché, Huot, Ber- 
thelot, Dumas, Grant, De Rocheblave, Bedard, Planté and Papineau. 


Nays. 
Messieurs 7'. Coffin, Cuthbert, Lees, N. Coffin, Menut, Black, Bernier, Allsopp, 
Auldjo, Fisher, Young, the Attorney General and Oraigie. 
And the same being carried in the aflirmative. 


Resotvep, that it appearing to this House by the said record, that Charles Bte. Boue,. 
Esquire, a member of this House, upon the indictment in the Court of 
King’s Bench for the District of Montreal in this Province, exhibited 
against him, hath been convicted of the crime of Conspiracy with sundry 
other persons unjustly and fraudulently to obtain of Htienne Drouin divers. 
large sums of money, the said Charles Baptiste Bouc, be heard by his 
Counsel at the Bar of this House on Wednesday next at three o’clock in 
the afternoon. 


* * * * * * * e % 











1. The text of the record is omitted. The charge was that Charles Baptiste Bouc and 
others “ wickedly and maliciously devising and intending unjustly to empoverish, vex, oppress 
and aggrieve one Etienne Drouin, and also unjustly and unlawfully to obtain and acquire tu. 
themselves of and from the said Wtienne Drouin divers large sums of Money............ did 
among themselves conspire, combine, confederate and agree falsely and without any reason- 
able or probable cause whatever, to charge and accuse the said Htienne Drouin with having 
fraudulently moistened and wetted a certain large quantity of Wheat.’? Mr. Boue was con- 
victed of the charge and the judgment of the court was “ that the said Charles Baptiste Bouc 
be imprisoned in the common gaol of the said district, during the space of three calendar 
months, that he do pay a fine of twenty pounds to our said Lord the King, and that he do 
find security for his good behaviour for the space of three years next after his discharge ”’ 


x 
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THE Order of the Day for hearing Counsel at the Bar, in behalf of Charles 
Baptiste Bouc, Esquire, a Member of this House, being read, 

Mr. Bouc, with his Counsel Alexis Caron, Esquire, Attorney and Advocate at 
Law, appeared at the Bar accordingly; and Mr. Speaker having asked Mr. Bouc 
whether he would come within the Bar, and take his seat, he answered that he pre- 
ferred to remain with his Counsel. 

And Mr. Caron being then heard in behalf of Mr. Bowc, they afterwards with- 
drew. . 

Mr. Attorney General then moved to resolve, seconded by Mr. Lees, 

That this House, by their resolution of Monday last, having voted, that it 
appeared to this House, by a Record of the Court of King’s Bench, for the District 
of Montreal, then read, that Charles Baptiste Bouc, a Member of this House, upon 
an Indictment in the aforesaid Court exhibited against him, had been convicted of 
the crime of Conspiracy, with sundry other persons, unjustly and fraudulently to 
obtain of Htienne Drouin, divers large sums of money, the said Charles Baptiste 
Bouc be expelled this House. ; 

Thereupon debates arose, 

And Mr. Lees moved the previous question, seconded by Mr. Craigie, 

Shall the question be now put? 

The House divided thereon, 

Yeas 19 
Nays 10 

Majority of nine in the affirmative. ; 

Accordingly the main question was put, a division again ensued, 

r Yeas 21 

Nays 8 


So the same being carried by a majority of thirteen, , 
Reso.vep, that this House by their resolution of Monday last having voted, that it 
appeared to this House by a record of the Court of King’s Bench for the 
District of Montreal, then read, that Charles Baptiste Bouc, a Member of 

this House, upon an indictment in the aforesaid Court exhibited against 

him, had been convicted of the crime of Conspiracy, with sundry other 

persons, unjustly and fraudulently to obtain of Htienne Drouin, divers 

large sums of money; the said Charles Baptiste Bouc be expelled this 


House. 
% + % %* * * * * * * 
Saturday, 24th January, 1801. 


Tue order of the day for taking into consideration the Record of Proceedings 
in the Court of King’s Bench for the District of Montreal, upon an indictment 
against Charles Baptiste Bouc, Esquire, a member of this House, and the Proceed- 
ings and Resolutions of the last session of this House, in the months of March and 
April last, against the said Mr. Bouc being read— 

The House proceeded to take the same into consideration. 

And the said copy of the said Record, and the said Proceedings and Resolutions 
of this House were read. 

Mr. Planté moved, seconded by Mr. Berthelot, that this House do now resolve 
itself into a Committee of the whole House to take the said proceedings into con- 


sideration. 


288 CANADIAN ARCHIVES 


4 GEORGE V., A. 1914 


Mr. Solicitor General moved in amendment, seconded by Mr. Walker, that all 
the words of the motion except the word “that” be struck out, and the following 
substituted—“ As it appears by the Record of the Court of King’s Bench for the dis- 
“trict of Montreal, that Charles Baptiste Bouc, a Member of this House, upon an 
“Indictment in the aforesad Court exhibited against him, had been convicted of the 
“crime of Conspiracy, with sundry other persons, unjustly and fraudulently to 
“obtain 'of Etienne Drouin divers large sums of money—And whereas the said 
“ Charles Baptiste Bouc, in consequence thereof, was expelled during the last Session, 
“that he be expelled this House. 

Thereupon debates arose. 

A Member in his place, informed the House that he was present at the last 
Election of Knights of the Shire to serve in this present Provincial Parliament, for 
the County of Effingham; that he is well acquainted with the person of Mr. Bouc, 
who is returned to serve for the said County, and that he is the same identical 
Charles Baptiste Bowc who was expelled this House during the last Session. 

And the question being put, “that the proposed amendment do pass?” 

The House divided. 

Yeas 26 
Nays 9 

So it was carried in the affirmative by a majority of seventeen. 

Then the main question as amended, was put; a division of the House again 
ensued; and the names being called for, they were taken down and are as followeth: 
Videlicet. 

Yeas, f 

Messieurs Gouin, Raby, Bell, Coffin, Ross Cuthbert, the Solicitor General, 
Mr. Justice De Bonne, Mr. Justice Panet. Messrs. Boucher, Vigé, Perinault, Walker, 
Raymond, Caldwell, James Cuthbert, Hubert, The Attorney General, Messieurs Lees, 
Young, Steel, Lester, Planté, Taschereau, Badgley, McGill, Menut, and Martineau. 

Nays, 
Messieurs Bedard, Berthelot, Menard, Poulain, Archambault, Tellier, and Nadon. 
Resotvep, that as it appears by a Record of the Court of King’s Bench for the Dis- 
trict. of Montreal, that Charles Baptiste Bouc, a member of this House, 
upon an Indictment in the aforesaid Court exhibited against him, had 
been convicted of the Crime of Conspiracy, with sundry persons, unjustly 
and fraudulently to obtain of Etienne Drouin divers large sums of money 


—And whereas in consequence thereof, the said Charles Baptiste Bouc, 
was expelled during the last session—That he be expelled this House. 


* % = % * % * *% * % 
Friday, 20th March, 1801. 
# *% # % * * % x *% % 


Mr. Lees moved, seconded by Mr. Steel, / 
That the return of the Clerk of the Crown for a Member to serve in this House 
for the County of Effingham, be now read, 
The House divided upon the question, 
Yeas 14 
Nays 1 
And the same being carried in the affirmative, 
The said Return was read accordingly. 
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On motion of Mr. Lees, seconded by Mr. Huot, 
OrvereED, that the proceedings of this House on the 2d day of April, 1800, relating 
to Charles Baptiste Bouc, be now read: 
And the said proceedings were read. 


Orverep, that the proceedings of this House on the 24th day of Taney last relat- 
ing to Charles Baptiste Bouc, be now read: 

And the said proceedings were read. 

Mr. Lees moved, seconded by the Attorney General to resolve that Charles 
Baptiste Bouc, a Member returned to serve in this House for the County of Efing- 
ham, be expelled this House, for the reasons set forth in the Resolutions of this 
House of the 2d day of April, 1800, and of the 24th day of January last; 

The House divided upon the question, and the names being called for, they were 
taken down as follows: 

Yeas, 

Messieurs Martineau, Taschereau, Craigie, Vondenvelden, Menut, Young, Huot, 
Rocheblave, Gouin, Steel, Justice Panet, Caldwell, the Attorney General, Lester, 
Walker, Lees and McGill. 

Nays, 

Messieurs Berthelot, Pierre Bedard and Tellier. 

Resotved, the Charles Baptiste Bouc, a Member returned to serve in this House for 
- the County of Effingham, be expelled this House, for the reasons set forth 
in the Resolutions of this House of the 2d a April, 1800, and of ne 24th 

aay. of J aay last. 


* * * * * * * % 
Friday, 12th February, 1802. 
* + = ¥& * * * * * * 


Mr. Speaker informed the House, that the Return of the Clerk of the Crown in 
Chancery of a Member to serve in the present Provincial Parliament, in the place of 
Charles Baptiste Bowc, expelled this House, had been duly made and was upon the 
Table. 

ORDERED, that the said Return be now read. 

The said Return was accordingly read by the Clerk, and the same is as follow- 
eth, videlicet: 

Office of the Clerk of the Crown in Chancery, 
Quebec, 12th February, 1802. 


“By a Warrant from the Honorable Speaker of the House of Assembly, 
“ directed to the Honorable Hugh Finlay, Esqr. late Clerk of the Crown in Chancery, 
“it did appear, that by the expulsion of Charles Baptiste Bouc, from the House of 
“ Assembly, a vacancy of one Member for the County of Hffingham had happened in 
“the said House; Whereupon a Writ signed by His Excellency Sir Robert Shore 
“ Milnes, Baronet, the Lieutenant Governor, did issue the first day of April last, for 
“the Election of a Member or Representative to serve in Assembly in the room and 
“stead of the said Charles Baptiste Bowc, so expelled as aforesaid: Now by the 
“Return to the said Writ of Election, bearing date the thirtieth day of April last, it 
“appears that the same Charles Baptiste Bouc, so expelled as aforesaid, had been 
“ chosen, and is now returned to Represent the said County of Effingham. 

(Signed) HERMAN WITSIUS RYLAND. 
0.0. in Ch: 

To Samuel Phillips, Esqr. Clerk of the 
House of Assembly for Lower-Canada. 

*& * + * = 





1. See page 295, note 2. 
29e—19 
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Mr. Mesnard and Mr. Bernier informed the House, that Mr.!Bouc, Member for 
Effingham, had in their presence taken the oath, and attended at the door, and 


desired to be admitted to take his seat in this House. 
* + x * + * * * * * 


Mr. Coffin moved, seconded by Mr. Craigie, 

That the Clerk of the Crown in Chancery do lay before this House, the Instru- 
ment of Indenture required by Law to accompany the Return made by the Returning 
Officer of the County of Effingham, to the Writ issued for the Election of a Member 
to represent the said County in the present Provincial Parliament. 

Mr. Bedard moved in amendment to Mr. Coffin’s motion, that all the words after 
“moves,” be struck out, and the following substituted in lieu thereof, that Mr. Charles 
Baptiste Bouc to now introduced into this House,’—and was seconded by Mr. Tellier. 

Whereupon Mr. Justice De Bonne moved, seconded by Mr. Coffin, 

That this House do adjourn to Friday next. 

The House divided upon the question. 

Yeas 5 
Nays 15 

So it passed in the negative by a majority of Ten. 

The Question upon the proposed amendment being put, it was agreed to unani- 
mously, and the question on the main motion as amended being put, it was agreed to 
by the House... 

ReEsotvepD, That Mr. Charles Baptiste Bouc be now introduced into this House. 

Accordingly Mr. Berthelot, Mr. Vondenvelden and other members, introduced 
‘the said Mr. Charles Baptiste Bouc, and he took his seat in the House. 


* % * * % * * x * * 


Tuesday, 23d February, 1802. 


On motion of Mr. Berthelot, seconded by Mr. Tellier, 

ORDERED, That the proceedings of this House on the 2d day of April, 1800, relat- 
ing to Charles Baptiste Bouc, Esquire, one of the Members of this House, 
be now read. 

And the said proceedings were read. 

ORDERED, That the proceedings of this House on the 23d and 24th of January, i801, 
relating to the said Charles Baptiste Bouc, be now read. 

And the said proceedings were read. 

OrvERED, That the proceedings of this House on the 20th of March last, relating 
to the said Charles Baptiste Bouc, be now read, 

And the said proceedings were read, 

After which Mr. Bouc rose in his place and declared, that since the proceedings 
which have been now read, were had, he has procured the means of his J ustifieation, 
and requested permission to submit the same to the House. 

Mr. Coffin moved, seconded by Mr. Steel, 

That the Clerk of the Crown in Chancery do lay before this House, the Writ 
issued for the election of a Member to Represent the County of Effingham with the 
Instrument of Indenture required by the Act of the 40th. Geo. 3d. Chap.” 1st ‘to 
accompany the same, and also such Return as may have been made to the said Writ 
by the Returning Officer of the County aforesaid. 





1. See page 288. 
2. Section 14 of this Act outlines the duties of the returning i i : 
the declaration of the result of the election. ©: Bavaro oreery Puc on nec Ac awias 
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Mr. Bedard moved in amendment, seconded by Mr. Berthelot, 

That all the words of Mr. Coffin’s motion after “ moves,” be struck out and the 
following substituted in lieu thereof, “ That the said Charles Baptiste Bouc, Esquire, 
be now heard in his place, upon the means of Justification which he has to offer to 
this House.” 

Mr. Bedard then moved the previous question, 

That the question be now put, which being agreed unto unanimously by the 
House, 

The question upon the said amendment was put and the House divided. 

Yeas 11 
Nays 18 

So it passed in the Negative by a majority of two. 

And the main question being put, the House again divided, and the namies being 
called for, were taken down and are as follows: 


Yeas, 
Messieurs Perinault, Craigie, Menut, Mr. Justice De Bonne, Messrs'Steel, Bell, 
Raby, Young, Rocheblave, McGill, Lester, Taschereau, Coffin, and Perrault. 
Nays, 
Messieurs Blais, Poulain, Boucher, Mesnard, Martineau, Tellier, Paquet, Huot, 
Bedard, and Berthelot. 
Majority of four in the affirmative. 


ORDERED, That the Clerk of the Crown in Chancery do lay before this House, the 
Writ issued for the Election of a Member to represent the County of 
Effingham, with the Instrument of Indenture required by the Act of the 
40th GEO. 3d. Chap. Ist. to accompany the same, and also such Return as 
may have been made to the said Writ by the Returning officer of the 
County aforesaid. 

* * * * + * * *% * + 


Friday, 26th February, 1802. 


THE House proceeded to take into consideration the last Writ and Return* 
thereon of a Knight Representative of the County of Hffiingham. 

And the said Writ dnd Return, with the other Documents accompanying the 
same, were read; 

The House being moved that the fourteenth section of the Provincial Act of 40th. 
Gero. III. Cap. 1st. as also the form No. 6, in the schedule annexed to the said Act, 
might be read, 

The same were read. 

Mr. Bedard moved to resolve, seconded by Mr. Berthelot, 

That Charles Baptiste Bouc, Esquire, is duly elected a Knight to serve in this 
present Provincial Parliament, for the County of Hffingham. 

Mr. Coffin moved in amendment, seconded by Mr. Justice De Bonne, 

That all the words after the word “ Resolve,” be struck out and the following 
substituted, “That Thomas Porteous, Esquire, Returning Officer for the County of 
“ Effingham, do attend this House on the mnth of March next.” 

The House divided upon .the question, 

Yeas 8 
Nays 13 

So it passed i in the negative by a majority of five. 

The main question being put, it was unanimously agreed unto by the House. 
ResotveD, That Charles Baptiste Bouc, Esquire, is duly elected a Knight to serve in 

this present Provincial Parliament, for the County of Hfingham. 
29c—193 
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On motion of Mr. Bedard, seconded by Mr. Berthelot, F 
OrpvErED, That Thomas Porteous, Esquire, late Returning Officer at the last election 
of a Knight to serve in the Provincial Parliament for the County of Hffing- 
ham, do forthwith make and send to the Clerk of the Crown in Chancery, 
a proper and perfect return of Charles Baptiste Bouc, Esquire, elected a 
Knight to serve in the said Provincial Parliament for the said County of 
Effingham; and that the Clerk of the Crown in Chancery do annex’ the same 


to the Writ returned by him the said 7’homas Porteous. 
% * * * % cS * * * * 


Saturday, 27th February, 1802. 


Tur Order of the day being called for, the following business was claimed as a 
matter of Privilege, and, as such, proceeded upon in preference to the order of the 
day. 

On motion of Mr. Bedard, seconded by Mr. Berthelot, 

OrpERED, That the proceedings of this House on Tuesday last, relating to Charles 
Baptiste Bouc, Esquire, a Member of this House, be now read. 

And the same were sead accordingly. : 

Mr. Bedard moved, seconded;by Mr. Berthelot, 

That the said Charles Baptiste Bouc, Esquire, be now heard upon the means of 
justification which he has to submit to this House. 


% % * * 


* 


Resoivep, That Charles Baptiste Bouc, Esquire, be now heard upon the means of 
justification which he has to submit to this House. 

Mr. Bouwc was accordingly heard in his place, and read divers affidavits and 
written papers, some in English and others in French, but without translations accom- 
panying the same; and declared that he had further means of justification to bring 
forward, and witnesses to be heard, if permitted to produce the same. 

On motion of Mr. Young, seconded by Mr. Perrault, 

OrvrreD, That the affidavits and papers read by C. B. Bouc, as part of his justifica- 
tion, be brought up. 

Accordingly nine papers were delivered in at the Table by Mr. Boue, 

OrpErReD, That the said papers be translated, 


* * % * * * * * 


Monday, 22d March, 1802. 


The order of the day that Charles Baptiste Bouc, Esquire, a Member of this 
House, be heard by his Counsel at the Bar and by himself in his place to make good 
all his means of Justification. and produce all the witnesses which he may of right 
bring forward, being read— 

The House proceeded to take the same into consideration, 

And Mr. Bouc and his counsel being called, 

Alexis Carron, Esquire, Attorney and Advocate at Law, Counsel for Mr. Boue, 
appeared at the Bar and was heard in his behalf, after which he withdrew, 

The Attorney General moved to Resolve, seconded by the Solicitor General, 

That the said Charles Baptiste Bouc hath not availed himself of the Indulgence 
granted to him by the Resolve of the sixth instant,’ that he hath not made good any 
of his means of Justification nor produced any witnesses which of right he might 
have produced. 


1. On March 6th, the Assembly had ordered that Mr. Rss vee d at 
House *‘ to make good all his means of penne eae, and produce all ihe Withee hee 
may of right bring forward.” Journals of the House of Assembly of Lower Canada, 1802. 
page 202. : a 
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Thereupon Debates arose. 

x * * * %* % * * a *% 

And the main question being put. the House again divided, which proving to be 
the same as the foregoing, it was accordingly resolved in the affirmative. 

The Attorney General moved, seconded by the Solicitor General, to resolve 

That the said Charles Baptiste Bouc, hath not shown any sufficient erontd for 
any further extension of the Indulgence granted by the Resolve of this House of the 
sixth instant. 

Debates again ensued, 

And the main question being put the House again divided, which proving to be 
the same as the foregoing, it was accordingly resolved’ in the affirmative. 

The Attorney General moved, seconded by the Solicitor General, % 

That the proceedings of this House of the 2d of April, 1800, of the 24th day of 
January, 1801, and of the 20th day of March, 1801, relating to the said Charles 
Baptiste Bouc, be now read, 

; The House divided thereon, 
Si Yeas 16 
Nays 5 

Majority of eleven in the affirmative, 

And the said proceedings were read accordingly, 

The Attorney General moved to Resolve, seconded by the Solicitor General, 

That Charles Baptiste Bouwc, a Member returned to serve in this House for the 
County of Effingham, be expelled this House for the reasons set forth in the Resolu- 
tions of this House of the 2d day of April, 1800, of the 24th day of January, 1801, 
and of the 20th day of March, 1801, relating to the said Charles Baptiste Bouc; and 
that he be declared disqualified and incapable of sitting or voting as a Member of 


this House in this present Parliament. 


And the same being carried in the affirmative by a majority of eleven, 
Resotyep, That Charles Baptiste Bouc, a Member returned to serve in this House 
for the County of Effingham, be expelled this House for the reasons set 
forth in the resolutions of this House of the 2d day of April, 1800, of the 
24th day of January, 1801, and of the 20th day of March, 1801, relating 
to the said Charles Baptiste Bouc; and that he be declared disqualified 
and incapable of sitting or voting as a Member of this House, in this 
present Parliament. , 
The Attorney General moved, seconded by Mr. Solicitor General, 
For leave to bring in a Bill for disqualifying and restraining Charles Baptiste 
Bouc, from being elected and from sitting and voting as a Member of the House of 
Assembly’. 


1. This resolution was adopted by a note of 15 to 7, and a bill was prepared in accord- 
ance therewith. On the motion for the third reading of this bill on the 23rd March, it was 
moved in amendment that “A Committee of five members, whereof three shall form a 
Quorum, be appointed to prepare and report a Bill, to disqualify and render incapable of 
being elected to sit or to vote as a Member of the House of Assembly, all persons who shall 
have been convicted, in a Court of Justice, of the crime of Conspiracy.” This amendment 
was defeated, and the Bill for the disqualification of Bouc was read a third time and passed. 
Journals of the House of Assembly of Lower Canada, 1802, page 330. 
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AN ACT DISQUALIFYING CHARLES BOUC FROM BEING 
ELECTED TO THE HOUSE OF ASSEMBLY, LOWER 
CANADA? 


ANNO QUADRAGESIMO sEcUNDO Grorem III. 
CAP. VII 


An Act for disqualifying and restraining, Charles Baptiste 
Bouc, from being elected, and from Sitting and Voting as a Member 
of the House of Assembly. 

. (5th April, 1802.) 


Preamble. Wuereas, Charles Baptiste Bouc, late a Member of the House of 
Assembly of this Province, for the County of Effingham, upon an 
’ Indictment? exhibited against him, in His Majesty’s Court of King’s 
Bench for the District of Montreal, was at the Session of the said 
Court of King’s Bench, begun and holden for the said District in 
the City of Montreal, for the trial of all Crimes and Criminal 
Offences, on Friday the first day of March, which was in the Year 
of Our Lord Christ, One thousand seven hundred and ninety nine, 
convicted of the Crime of Conspiracy, with sundry others persons, 
unjustly and fraudulently, to obtain of one, Etienne Drouin, divers 
large sums of money, and in consequence of such conviction hath 
been, four times, expelled from the said House of Assembly. 
Be it therefore enacted by the King’s Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and 
Assembly of the Province «f Lower Canada, constituted and 
assembled by virtue of and under the authority of An Act passed in 
the Parliament of Great Britain intituled, “An Act to repeal cer- 
“tain parts of an Act passed in the fourteenth year of His Majesty’s 
“reign, intituled, “An Act for making more effectual provision for 
“Government of the Province of Quebec in North America;” and 
to “make further provision for the Government of the said Provy- 
Charles Baptiste ince,” And it is hereby enacted by the authority of the same, that 
ue erga the said Charles Baptiste Bouc, from and after the passing of this 
capable of being Act, shall be and he is hereby disqualified and rendered incapable of 
elected or of being elected, or of sitting or voting, as a Member of the said House 
ee ee of Assembly, until His Majesty shall be most graciously pleased to 
Assembly, until] pardon, remit and release, the said Charles Baptiste Bouc, of and 
pardoned by His from the said conviction, and the legal consequences and effects 
Biooty: thereof. 


PLAN OF A BILL ERECTING A COURT OF CHANCERY IN UPPER 
CANADA. 


1. Whereas since the Division of the Province of Quebec into the two Provinces 
of Upper and Lower Canada many Cases have arisen and many more are likely to 








1. From The Provincial Statutes of Lower-Canada. 
2. See page 286, note 1. 
3. From the copy in the Canadian Archives, Q. 290, pt. 1, page 96A. 
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arise in which no Relief or Redress can be had in a Court of Law.) And whereas 
there is not as yet any Court of Equity in the said Province of Upper Canada—lIt 
is therefore become expedient and essential to the due Digpensation of Justice in such 
Cases that a Court of Equity should be forthwith established and it is deemed most 
conducive to the Benefit and Advantage of the said Province of Upper Canada that a 
Court of Chancery should be erected and Constituted in the said last mentioned 
Province— 

Be it therefore Enacted by The King’s most Excellent Majesty by and with the 
Advice and Consent of the Legislative Council and Assembly of the said Province of 
Upper Canada constituted and Assembled by Virtue of and under the Authority of 
An Act passed in the Parliament of Great Britain intitled “An Act to repeal certain 
parts of an Act passed in the Fourteenth Year of His Majesty’s Reign intitled “An 
Act for making more effectual Provision for the Government of the Province of 
Quebec in North America and to make further Provision for the Government of the 
said Province and by the Authority of the same. That there be erected Constituted 
and established, And there is hereby erected constituted and established a Court of 
Chancery to be called and known by the Name and Stile of His Majesty’s Court of 
Chancery for the Province of Upper Canada which shall be a Court as of Record 
possessing not only such Jurisdiction both ordinary and Extraordinary but also all 
such other Powers and Authorities as are incident to His Majesty’s High Court of 
Chancery in England. And that the Chancellor who has been already appointed by 
His said Majesty for the said Province of Upper Canada” and such Person or Persons 
as His Majesty His Heirs or Successors shall here after think proper from time to 
time to appoint shall be the Chancellor of the said Court hereby constituted and such 
Chancellor is hereby authorized to exercise all and every the same Power and Powers 
Authority and Authorities as now are or heretofore have been judicially exercised 
by the Lord High Chancellor of Great Britain® or by the Lord Keeper or Lords 
Commissioners for the Custody of the Great Seal in His Majesty’s said High Court 
of Chancery in England and that the Great Seal of the said Province of Upper 
Canada shall be the Seal of the said Court hereby Constituted and that such Court 
may and shall issue all such Writs and process and take Cognizance of and permit to 





1. On this point Lieutenant-Governor Hunter in his letter enclosing the Bill observes :— 

“ From my arriva! here down to the present time, constant Applications have been made 
to me, for the establishing a Court of Equity, and the necessity for such a Jurisdiction is 
now become so urgent, that it cannot longer be delayed without manifest Injury to the 
Province. 

The Merchants and others both here and in the Lower Provinee have made their appli- 
eation for a Court of Equity, stating that they have considerable Sums of Money due to them 
upen Mortgages of Lands in this Province, and the Debtors knowing that there is no Juris- 
diction in which those Mortgages can be foreclosed, avail themselves of that circumstance, 
and will not pay those Debts, or take any other step that Justice requires. Representations 
are also made to me of a great number of Cases, in which Agreements have been entered into 
for the Sale of Lands, in which, in some of the Cases, the purchasers, and in others, the 
Sellers are unwilling to perform their Agreements, and the want of a Jurisdiction in which 
these Contracts could be enforced is much felt. : 

There are also many Instances of people being totally unable to recover their share of 
the Effects of Relations who are dead without Will, and great difficulties begin to arise upon 
Questions on Wills made here by illiterate people, and there are Cases also, in which Execu- 
tors are unable to proceed in their Executorship for want of such a Court. eet 

It has also been represented to me, that Infant Children have been very much injured 
after the Death of their Father, by a Second Marriage of the Mother, for want of the Pro- 
tection which a Court of this kind would afford them. 

To these general Classes of Cases, I have to state to Your Grace that many others are 
daily occurring, in which the Parties by Mistake apply to the Court of Kings Bench here for 
Relief, and receive for Answer from that Court, that it cannot interfere, and that their 
Rights can only be discussed before an equitable Tribunal’ See Hunter to Portland, No 
31 of August 1st, 1801, Canadian Archives, Q. 290. pt. 1, page 88. 

For the Constitution and Jurisdiction of the Court of King’s Bench, see page 146. 

2. It had been held by the Crown Officers that the Commission of the Governor, by 
delivery of the Seal, constituted him Chancellor of the Province. See Canadian Archives, 


. 310, page 31. : 
4 3. See the Observations on the Bill, page 298. 
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be instituted and prosecuted in the same Court all such Causes Suits and proceed- 
ings and pronounce all such Orders Decrees and Judgements therein and proceed in 
all other Matters and Things in such manner and Course as shall be consistent with 
the proceedings of the said Court of Chancery of England so far as local Circum- 
stances will in the Judgement of the said Court hereby Constituted admit of and 
that the said Court of Chancery of Upper Canada shall be holden in such City Town 
or place as the Legislative Council and Assembly for the said last mentioned Proy- 
ince do now or hereafter shall or may meet in for the Dispatch of Business. 

2—And be it further Enacted by the Authority aforesaid that a Commission 
under the Great Seal of the said Province of Upper Canada shall issue to the Judge 
whom His said Majesty has already by his Sign Manual nominated and appointed* 
or to such person or persons as His said Majesty His Heirs or Successors by his or 
their Signet or Sign Manual or by any other Ways or Means as to him or them shall 
seem meet shall hereafter from Time to Time nominate or appoint to be a Judge of 
the said Court hereby Constituted by which Commission such Judge or other person 
or persons so nominated or appointed shall be empowered and Authorized in the 
Absence of the Chancellor of the said Province from the said Court to sit in’ Judge- 
ment in the same Court and to pronounce all such Orders and Directions in all such 
Causes Suits and proceedings as shall or may at any time hereafter be depending in 
the said last mentioned Court as Justice may require (save and except only as here- 
after mentioned) and all such Orders’ and Directions so to be pronounced as last 
aforesaid shall be as valid and effectual as if pronounced by or in the presence of and 
by the Authority and with the Approbation of the said Chancellor of the said Proy- 
ince and such Judge or other person or persons so to be nominated or appointed as 
last aforesaid shall and may exercise all and every the same power and powers 
Authority and Authorities as the said Chancellor of the said Province of Upper 
Canada could or might exercise if he was personally present in the said Court save 
and except that it shall not be competent to such Judge or other person or persons 
so to be nominated or appointed to pronounce any final Decree in any Cause which 
may be there depending but in the presence of and by the Authority and with the 
Approbation of the said Chancellor of the said Province for the Time being. 

3—And be it further Enacted by the Authority aforesaid that in Case of the 
Death Sickness or Absence of the said Judge or other person or persons appointed 
or to be nominated or appointed by His said Majesty His Heirs or Successors as 
last aforesaid it shall and may be lawful to and for the said Chancellor of the said 
Province of Upper Canada to appoint and authorize any One or more of His Majesty’s 
Justices of his said Court of King’s Bench of Upper Canada to sit in Judgement in 
the said Court hereby Constituted during such Vacancy by ; Death or during such 
Sickness or Absence as aforesaid and such Justice or Justices shall and may pro- 
nounce all such Orders and Directions and exercise all and every the same Powers 
and Authority as the said Judge or other person or persons so nominated or to be 
nominated by His said Majesty His Heirs or Successors as aforesaid could or might 
have done anything herein contained to the Contrary thereof in anywise notwith- 
standing. 

4—And be-it also Enacted that it shall and may be lawful to and for the Clerk 
of the Crown of the said Province of Upper Canada previous to the Appointment of 
a Register of the said Court to administer the Oath of Office to the said Chancellor 
of the said Province and also to the said Judge so appointed by His said Majesty 
as aforesaid, 

5—And be it likewise Enacted by the Authority aforesaid that it shall and may 
be lawful to and for the said Chancellor of the said Province of Upper Canada to 





1. Lieutenant-Governor Hunter had requested that, should the Bill be approved, a man- 
damus should be issued appointing Mr. Alleock a Judge of the Court of Chancery. 
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appoint and remove at his pleasure such Officers of the said Court hereby Consti- 
tuted as he in his Judgement and Discretion shall think necessary and essential to 
the due Administration of Justice in the same. 

6—And Whereas it will be indispensibly necessary that among other Officers an 
Accomptant General of the ‘said Court hereby Constituted should be appointed—Be 
it therefore further Enacted that from and after the Death or Removal of any 
Accomptant General of the said Court of Chancery of Upper Canada hereafter to be 
appointed all Monies and all Mortgages and Sureties Deeds and Writings vested in 
him or in his Hands at the Time of his Death or Removal in Trust for the Suitors 
of the said Court hereby Constituted and all Books of Accompts Papers and Instru- 
ments and all other Matters and Things touching or relating to the said Office of 
Acecomptant General shall vest in the succeeding Accomptant General for the same 
Estates and Interests as such former Accomptant General had therein and subject 
to the same Trusts without any Assignment or Transfer Whatsoever and upon such 
Death or Removal of the said Accomptant General the Representative or Repre- 
sentatives of such Accomptant General so dying or being removed or any person or 
persons other than the succeeding Accomptant General shall not intermeddle with 
such Monies Effects Deeds Writings Matters or Things but the same and every part 
thereof shall be carried to the Accompt of the succeeding Accomptant General. 

7—Provided always and be it further Enacted that before any Accomptant Gen- 
eral shall enter upon-the Duties of his said Office he shall enter into such Security 
with one or more Surety or Sureties for the due and faithful Discharge of the Duties 
of his said Office to such Amount and in such Manner as the said Court hereby con- 
stituted shall order and direct. 

8—And be it likewise further enacted by the Authority aforesaid that if any 
person or persons shall from and after the passing of this Act Forge or Counterfeit 
or procure to be forged or counterfeited or shall willingly act or assist in the forging 
or Counterfeiting the Name or Hand of any Accomptant General Register or Clerk 
of the Report Office or of any other Officer of the said Court or of any other person 
or persons whomsoever to any Order Office Copy Certificate Report Entry or other 
Instrument or Writing whatsoever which shall have Reference to any Course Suit 
or proceeding of the said Court hereby Constituted or shall utter or tender any such 
Order Office Copy Certificate Report Entry or other Instrument or Writing whatso- 
ever knowing the same or any Name Hand or Signature thereon appearing to be 
forged for and in order to the receiving or obtaining any of the Money or Effects 
of the said Suitors of the said Court hereby Constituted every such person and 
persons so offending being thereof lawfully Convicted shall be and is hereby declared 
and adjudged to be guilty of Felony and shall suffer Death as in Case of Felony 
without Benefit of Clergy— : 

9—And be it further Enacted by the Authority aforesaid that all Orders Direc- 
tions Judgements and Decrees hereafter to be pronounced in the said Court hereby 
Constituted Shall be Final in all Cases where the Matter in Controversy shall not 
exceed the Sum or Value of Five Hundred Pounds Sterling but in Cases where the 
Matter in Question shall relate to the taking or demanding any Annual or other 
Rent or any Fee or other such like Demand of a General or public Nature affecting 
future Rights of what Nature or Amount soever the same may be an Appeal shall 
lie from the final Decree of the said Court hereby Constituted to His Majesty in 
His Privy Council provided that within One Month from the pronouncing such final 
Decree or Judgement proper Security be given by the Appellant or Appellants to the 
Satisfaction of the said Chancellor or of the said Judge or other person so appointed 
as aforesaid that such Appellant or Appellants will within Twelve Months from the 
Date of such Security effectually prosecute his her or their Appeal and Answer to 


1. For a list of the officers suggested see page 299. 
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the Condemnation and also pay such Costs and Damages as shall be awarded by His 
Majesty in His Privy Council in Case the said final Decree of the said Court hereby 
Constituted shall be affirmed and upon the perfecting of such Security. all further 
Proceedings upon such final Decree shall cease and be stayed until the final Deter- 
mination of such Appeal. 

10—Provided also that it shall and may be lawful to and for the said Court of 
Chancery of Upper Canada to adopt such practical and other Regulations and to 
make such Orders touching all and every or any of the Matters and Things which 
can in anywise affect or relate to the proceedings or the Suitors or Officers of the 
said Court of Chancery of Upper Canada and from Time to Time to vary Alter or 
change such Regulations and Orders as well as all and every or any the Regulations 
which have been heretofore made by any Statutes passed in the Parliament of Great 
Britain or any Order made by the said Court of Chancery of England touching or 
in any wise relating to or affecting the Suitors or Officers or the practice or proceed- 
ings of the«said Court of Chancery of England as in the Judgement of the said 
Court hereby Constituted local Circumstances may require or as to such Court shall 
seem Meet and most conducive to the due Administration of Justice. 

11—And be it further Enacted that in time of actual War or where there may 
be Reason to suspect an Invasion of the Province from The Kings Enemies it shall 
and may be lawful for the Governor Lieutenant Governor or person Administring 
the Government by and with the Advice and Consent of the Executive Council to 
issue his Proclamation to remove the place of holding the said Court hereby consti- 
tuted and to appoint and make known such other. place within the Limits of the 
Province as shall be deemed most safe and Convenient for holding the same. 
Endorsed:~Draught of Bill for the Establishing a Court of Chancery in Upper 

Canada. 
In Lieut. Governor Hunter’s (No. 31) of 18* August 1801. 





OBSERVATIONS ON A BILL ERECTING A COURT OF CHANCERY IN 
UPPER CANADA.* 


Observations on the Bill proposed to be passed for Erecting a 
Court of Chancery and Detail of the practice intended to be 
adopted. 

With respect. to the Powers this Bill would give to the Court, it is submitted 
that from the nature of the Case, considering that the Country is new, that almost 
innumerable Circumstances will and must inevitably arise, which cannot be foreseen 
or provided for specifically, unless the Powers are so extended by general Terms, as 
to arm the Court with a competent Authority to adopt such Regulations as the 
Various Occasions, when they respectively arise may call for, the proceedings would 
soon be at a Stand. This Object has been attempted to be attained, by reference to 
the Powers judicially exercised by the Chancellor of England, which it has been con- 
ceived, will confer the necessary Authority and at the same time the Term judicially 
will confine the Powers of the Chancellor of Upper Canada, to the Decision of Causes 
and. proceedings depending in the Court, either in the Equitable Jurisdiction or the 
Petty Bag. 

As to the Powers of the Judge, who is to sit with the Chancellor, or in his 
Absence without him, it was found difficult, and in the Comprehension of the Author 
of this Bill, impossible to specify them in any other Way, than by Reference to the 
Powers of the Chancellor here, with Restriction upon the Judge, that he should not 





1. From the copy in the Canadian Archives, Q. 290, pt. thas 107. Certain parts of 
ie text seem to indicate that the observations are by the author of the Bill, Mer Juctice 
cock, 


CONSTITUTIONAL DOCUMENTS : 299 


SESSIONAL PAPER No. 29c¢ 


make any Decree but such as the Chancellor approved and that it should only be 
pronounced when the Chancellor sat in Court. 

In this way of conferring that Power, it will stand nearly as it does at home, 
when a Judge sits for the Chancellor, with the difference only that the Judge here 
cannot make any Decree, by which it was imagined, that the Principle, which has 
generally been pursued in The Kings Colonies will be preserved, (Viz) that the Gov- 
ernor is the Chancellor! and the only Character who ean finally decide upon the 
Rights of Parties resorting to the Court, and at the same time, would relieve the 
Governor from the necessity of giving his personal Attendance every time the Court 
must necessarily sit, which might be much oftener than the many other Duties which 
occupy so much of his Time and Attention could possibly admit of. 

As to all that part of the Bill, which relates to the Office of Accomptant General, 
it has been taken from the English Statute regulating that Office. 

The Right of Appeal is made conformable to the Governors Instructions upon 
that Head, and the tenth Clause of the Bill was added to the whole, with the view of 
enabling the Court to Vary the Practice here in such Cases as has been regulated by 
English Statutes, and Rules and Orders of the Court of Chancery in England, where 
they cannot be pursued here, such as inserting advertisements in the London Gazette, 
giving Notices upon the Royal Exchange, in Parish Churches &c &e. These are the 
general Objects the Bill has had in View, but the Author of it, after his best Labors, 
is very far from feeling in any degree confident, that it is what it ought to be, but 
he has this great Satisfaction that, before it passes into a Law, it may undergo the 
Inspection and Consideration of those, whose very superior Learning and Experience 
will enable them to correct, what may be found wrong in it, and to add that which, 
from want of a better knowledge of the Subject has escaped his Attention. 

As to the Officers proposed to be appointed, and the Practice intended to be 
adopted— 

Two Masters, an Accomptant General, Two Clerks in Chancery—One Examiner, 
One Register, a Serjeant at Arms and the Chancellor’s Secretary, are the Officers 
proposed to be appointed if the Court should be established— 

These are Eight in Number—Before the Seven Years War, it seems, the Prov- 
ince of New York had a Court of Equity with this same Establishment, and with 
_less, it- is submitted, the proceedings could not be carried on. 

There is already here a Master in Chancery, attendant on the Legislative Council, 
a Serjeant at Arms, the Receiver General of the Province might be the Accomptant 
General, and the Secretary of the Province might be the Chancellors Secretary. 

These Officers are all to act without Salary, and be compensated by Fees to be 
taken from the Parties, whose Causes are prosecuted in the Court. As to the Fees, 
it is conceived, that the general Powers the Bill would confer, would enable the 
Chancellor to ascertain a Fee Table, and make an Order of the Court authorizing the 
Officers to demand those Fees, and the Costs altogether will be kept within very 
moderate Bounds. They may be either ascertained under Your Graces Directions at 
home, or a Fee Table may be made out under the Authority of the Chancellor here, 
and made an Order of the Court. 

In drawing out these Costs, the probable Amount and Value of the Subject 
Matters which may in general be depending in the Court,,and the Ability of the 
Parties to pay those Costs, have been attended to. Regard has also been had to the 
Bill of Costs now allowed in the Court of King’s Bench here. The Chancery Costs 
have been put a little higher than the Kings Bench Costa here, but as they stand, if 
the Costs in Equity in England are referred to, it will be found, that those Costs are 
when compared with those very inconsiderable indeed. 


1. See page 295, note 2. 
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As to the Practice—Where the English Practice can be pursued, it will altogether 
be followed—and when it cannot, the best attention will be exerted to preserve, as 
much as possible, the principles of the Court of Chancery at home. 

It is proposed, that the Solicitors of the Court here, should make all the Office 
Copies, and carry them to the Officer to be marked, so also that they should make 
out all the Processes of the Court, and carry them in the same way, for otherwise the 
Court could not proceed without a greater number of Officers than it is proposed to 
appoint. If in the progress of the Business, it should be found indispensibly neces- 
sary, to add another Officer or two for inrolling the proceedings &e. it is intended to 
appoint one or more of those same persons before named, to discharge those Duties, 
in which Care will be taken, that the One Office shall not be incompatible with the 
other. 

This material Object will also be attended to, that neither the Parties or the 
Practicers shall find it possible to protract Suits, so as to create Dissatisfaction in 
the Country on that Head, which can be effected only, it is conceived, by dismissing 
the Suit for want of Prosecution, after a shorter Lapse of Time from the last ‘pro- 
ceeding, than is practiced at home, and by attending to the two Masters Offices and 
preventing every unnecessary Delay there. 


¥ ¥ A . pi . 
* * * ray % * * * * 


Endorsed :—In Lieut-Governor Hunter’s (No. 31) of 1%* August 1801. 


ORDER IN COUNCIL RESPECTING A COURT OF CHANCERY FOR 
UPPER CANADA. 


AT THE CourT oF St. JAMES’s. 
the 24% of March 1802. 


Present. 
The King’s most Excellent Majesty 
in Council. 

Whereas there was this Day read at the Board a Report from the Right Honour 
able the Lords of the Committee of Council appointed for the Consideration of all 
Matters relating to Trade and Foreign Plantations, dated the 16 Instant, in the 
words following viz*. 

“Your Masesty having been pleased, by Your Order in Council of the 28 
“October last, to refer unto this Committee a Letter from the Right Honourable 
“Lord Hobart,? One of Your Majesty’s Principal Secretaries of State, to the Lord 
“President of the Council, in the words following, vizt. 

“My Lord, 

“T have the Honour of transmitting for Your Grace’s Consideration. a Copy 
“of a Letter from Lieutenant General Hunter, Lieutenant Governor of Upper Canada, 
“with the Draft of a Bill for the Establishing of a Court of Chancery in that Proy- 
“ince, together with a paper containing Observations thereupon. 





1. From the copy in the Canadian Archives, Q. 298, page 155. 

2, Lord Hobart, later the Harl of Buckinghamshire, wae born in 1760. He entered the 
army in 1776 and served in the American War. In 1784, he was appointed aide-de-camp and 
five years later Secretary to the Lord Lieutenant of Ireland. In 1787, he was elected to the 
Trish Parliament and soon became one of its prominent members. From 1788 to 1794 he held 
a_seat in the English Parliament. From 1793 to 1798 he was Governor of Madras. With the 
advent of the Addington Administration in 1801 contro! of Colonial Affairs was placed under 
the War Department and Lord Hobart became Secretary for War and the Colonies. For a 
brief period in 1805 he served in Pitt’s Administration and from February 1806 to May 1807 
he was joint Postmaster in the Ministry of “ All the Talents.” From 1812 until his. death 
in 1816 he was President of the Board of Control for Indian Affairs in the Liverpool Ministry. 
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“The Lords of the Committee in Obedience to Your Majesty’s said Order of 
“Reference, this Day took the said Draught of Bill, together with the Letter from 
“Lieutenant General Hunter, and also the paper of Observations referred to in Lord 
“ Hobart’s said Letter, into their Consideration, and do agree humbly to report as 
“their Opinion to Your Majesty, That the Institution of an Office of Judge of the 
“Court of Chancery, distinct from the Chancellor, is a matter of so novel a nature 
“as not to be adopted but on very serious consideration. 

“That the Governor of the Province of Upper Canada (for the time being) by 
“his Commission, and the Powers incident to his Office is already vested with Suffi- 
“cient. Authority to exercise an Equity Jurisdiction to the full Extent pointed out 
“in Lieutenant Governor Hunter’s Letter;' And the Lords of the Committee are of 
“Opinion that the Right Honourable Lord Hobart should signify Your Majesty’s 
“Pleasure to the Governor of Upper Canada for the Time being, to call for the 
“ Assistance of any of Your Majesty’s Judges or Law Officers of the Province, to 
“whom he may deem it proper to apply, in framing Regulations and Forms for the 
“ Conduct of the Business and the Mode of Proceeding in a Court of Chancery.” And 
“That it will be also proper that the said Goveraor for the time being, with the like 
* Assistance, should frame a Table of Fees to be payable on the different Proceedings 
“of the said Court, and on the Instruments issuing therefrom; and that such Table 
“of Fees should be submitted to Your Majesty for Your Royal Approbation.” 

His Majesty having taken the said Report into Consideration, was pleased, with 
the Advice of His Privy Council, to approve thereof, and to order, as it is hereby 
ordered, That the Right Honourable Lord Hobart, One of His Majesty’s Principal 
Secretaries of State, do receive His Majesty’s Pleasure for writing to the Governor 
of the said Province of Upper Canada accordingly.” 


STEPH. COTTRELL. 
Endorsed :—Order in Council. 
March 242 1802 


Court of Chancery in Upper Canada. 
Copy sent to Gen!. Hunter 9 April 1802. 


RIGHT OF THE CROWN TO NOMINATE PUBLIC OFFICERS? 


JOURNAL OF THE LEGISLATIVE ASSEMBLY. 
Friday, 20th April, 1804. 


Mr. Berthelot reported, that the managers on the part of this House, had been at 
the further conference desired by the Legislative Council, on the subject of their 
amendment to the Bill, intituled, “An Act for appointing Commissioners to treat 
“with Commissioners appointed or to be appointed+by the Province of Upper-Canada, 





1. The commission to the Governor-in-Chief empowered him, on the advice of the Exe- 
cutive Council, “ to erect, Constitute and appoint such Court or Courts of Judicature or 
Public Justice within our said Provinces as you and they shall think fit and necessary for 
the hearing and determining of all Causes as well Criminal as Civil according to Law and 
Equity.”” See page 11. 

2. During the next several years the attention of the Home authorities was repeatedly 
directed to the importance of establishing a separate Court of Chancery. (See the Canadiin 
Archives, Q. 299, page 140, Q. 305, page 113, Q. 310, page 31.) In 1807, the question again came 
before the Privy Council. By an order of August 2nd the Council reaffirmed the position 
taken in 1802, but in addition gave its approval to a table of fees payable on the different pro- 
ceedings of the Court of Chancery. (See the Canadian Archives, Q. 310, page 235.) Nothing, 
however, was accomplished until ree when by the Provincial Statute 7, William IV, Cap. II, 
a Court of Chancery was constituted. 

3. From the Derails of th House of Assembly of Lower Canada, 1804, page 392. 
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“for the purposes therein mentioned;’? and had received from the managers on 
behalf of the Legislative Council, reasons in writing for not insisting on the amend- 
ment disagreed unto by this House; and he delivered: the said reasons in at the 
Clerk’s Table, where they were read, and are as follows: 

“The Legislative Vouncil is perfectly aware that there are instances in which 
it is conformable to Parliamentary usuage, to name in the Bill, the persons who are 
to carry it into execution”: But it cannot assent to the proposition that every instance 
in which such a practice occurs, is to be considered as a proof that the House 
nominating has an exclusive privilege for that purpose: still less can it admit that 
the House of Commons in England, has any such a privilege in every case in which 
Revenue is concerned. If that had been the case, the Officers of the Treasury, the 
Exchequer, the Customs, the Excise and every other Branch of the Public Income, 
would from all time have been appointed by the House of Commons. It is the peculiar 
felicity of the British Constitution, that no material part Of it stands upon the ground 
of usage only: whenever a practice not indifferent in itself has the sanctioni of pre- 
scription, it invariably has at the same time the sanction of reason and principle.” 

“Under this head, the Legislative Council conceives that, as there is no principle 
of the Constitution more wise, so there is none more general than that the right of 
nomination to every situation of honor, profit or trust, is vested in the Crown. The 
Houses of Parliament have generally speaking no patronage whatever. They do not 
even nominate their own Servants, and but one of them has a right to elect its 
Speaker; nor is it possible to read their History without having frequent occasion to 
remark how uniformly each has disclaimed every thing of the kind for itself, and 
refused it to the other. It may in short be laid down as a rule as general as any that 
relate to human transactions, that by the principles of the Constitution, the inferior 
Branches of the Legislature cannot nominate to any situation whatever in the detail 
of Government, but in cases in which it would be a solecism to leave the nomination 
to the Crown. On the subject of Revenue perhaps it is not too much to say, that the 
instance of appointing persons to enquire into the expenditure of public money, or 
the application of a public Fund, is the only one in which either House can Constitu- 
tionally claim a right of nomination or approbation.” 

“But whatever may be the case, when the two inferior Branchés of the Legis- 
lature are granting money to the irresponsable Sovereign, and providing against 
the misapplication of it by his responsible Ministers, the Legislative Council is of 
opinion that the instance now before the two Houses, is of a very different description, 
and to be governed by intirely different rules. The present Bill is neither for the pur- 
pose of granting supplies, nor of enquiring into the manner in which former grants 
have been expended. The object of it is wholly diplomatic: it is for the purpose of 
instituting a Negociation with a Country which has indeed the same Sovereign with 
ourselves, but enjoys a Legislature wholly independent of us. The result of that 





1. The Bill after reciting the purpose of the measure enacted continued, “that the 
Honourable. James McGill and John Lees, John Richardson, Joseph Papineau, Joseph Peri- 
nault, Maurice Blondeau, Louis Greg, fils, and Samuel Gerrard, Esquires, shall be and they 
are hereby constituted and appointed Commissioners on the part of this Province, who or 
any three of which are authorized and empowered to meet, treat, consult and agree with such 
Commissioners as are or may be appointed on the part of the Province of Upper Canada.” 
This section the Legislative Council amended go as to read “ that it shall and may be lawful 
to and for the Governor, Lieutenant-Governor, or person administering the Government of 
this Province for the time being, to nominate and appoint, under the Great Seal of this 
‘Province, such and so many persons as he shall think proper, not exceeding seven, nor less 
than three, to be Commissioners on the part of the Province to treat with Commissioners, 
appointed or to be appointed on the part of the Province of Upper Canada.” See the 
Journals of Assembly, 1804, page 310. 

2. The first reason assigned by the Assembly for rejecting the amendment of the 
Council was that “ Because, in objects of the same nature of that of which the Bill is in- 
tended to provide, having relation to revenue only, it is conformable to Parliamentary usage, 
to name Commissioners in Bills sent from the Commons. See the Journals of the Legislative 
Assembly, 1804, page 330. 
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negociation will be not a grant of Revenue or regulations for the application of Rey- 
enue, but a Treaty establishing the principles on which two independent Legislatures 
shall, during a given period, exercise their several rights of raising Revenue, so as 
not to throw unnecessary or impolitie obstacles in tle way of the Commerce and In- 
dustry of each other, or of the Mother Country.” 

“For this reason and without stopping to enquire how far, by the principles of 
the Constitution, an Act of the Legislature is necessary to enable His Majesty to 
treat with his own Subjects, the Legislative Council cannot but think that as the 
King, in all negotiations with external powers is the Representative of the Nation, 
the King alone has the right of selecting the persons to whom the exercise of so import- 
ant a trust is to be delegated. In negociating with powers which are in the common 
acceptation of the term, Foreign, this right has never been disputed: and the recent 
instances of the Commercial Treaty with France and the Treaty of Amity and Com- 
merce with the United States of America, distinctly shew that he wants no authority 
from the other Branches of the Legislature, to be able to bind them, even in matters of 
Revenue. The Canadas tho’ subject to the same Sovereign are in respect of their Leg- 
islatures as independent of each other as France and the United States are of Great- 
Britain; and if a precedent be wanted, of two independent Legislatures under the 
same Sovereign the illustrious one of the Union between Hngland and Scotland, is 
directly in point, and shews that the Crown in such a case has the sole nomination 
of those who are to conduct the Treaty, even tho’ Revenue be one of the Subjects of 
i‘. 

“With respect to the second head,’ on whicih the Assembly rests its claim to the 
right of nominating the Commissioners who are to carry the present Bill into execu- 
tion, the Legislative Council cannot admit that a period of eleven years? is sufficient 
to dispossess the Crown of the most important of its prerogatives and to vest it by 
prescription in the Assembly. The exercise of it by the Assembly during that period, 
proves nothing but the ease with which, at the introduction of a new System we may 
be misled by Analogies, which, when carefully examined, are found to afford infer- 
ences diametrically the reverse of those which we expected from them.” 

“The Legislative Council has thus detailed the reasons of the amendment it has 
offered, because it conceives that the exclusive right of the Crown to nominate to 
every situation of honor, profit or trust, is one of the corner stones of the Constitution, 
and because it trusts that on reflection, the Assembly will see that it cannot encroach 
on the prerogative without eventual ruin to itself.” 

“With a view however of giving to the Assembly an unequivocal mark of its 
desire to act on all occasions in harmony with it, and of the high opinion it entertains 
of the individuals whom the Assembly has selected, the Legislative Council withdraws 
its amendment. But it begs to be understood to do so, for this time only, and with 
a right of which it will assuredly avail itself, on every future occasion, of renewing 
and insisting on the present objection.” 


1. The Assembly’s second reason for rejecting the amendment of the Council was that 
“ Because this mode having been adopted for the same purpose in four several Acts of the 
Levislature of this Province, in three successive Parliaments, and the objects proposed there- 
by having been attained in a satisfactory manner and without inconveniency, the Assembly 
doth not deem it expedient or necessary to deviate therefrom on the present occasion.” See 
the Journals of the Legislative Assembly, 1804, page 330. 4 

2. Acts similar to this and for the same purpose had been passed in 1793, 1796, 1798 and 


1800. 
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THE CROWN AND THE ROMAN CATHOLIC CHURCH? 


Report oF A CONVERSATION BETWEEN ATTORNEY GENERAL SEWELL? AND MONSEIGNEUR 
Puiessts.° 


To His Excellency Sir Robert Shore 
Milnes, Baronet, Lieutenant Governor 
of the Province of Lower Canada, 
& & & 

May it please Your Excellency, 

In obedience to your commands, I have the honor to report to your Excellency 
the conversation which passed yesterday between the Reverend M? Plessis, Titular 
Roman Catholic Bishop of Canathe & myself, upon the present State of the Church 
of Rome. With the exception of some few remarks upon indifferent Subfects, our 
dialogue was as follows. 

Plessis. I have lately spoken to the Governor respecting the present situation 
of our Church, & he has referred me to you on the Subject. 

Attorney Gen! The Governor has given me permission to explain my own 
private Sentiments on the Subject to you; what I think you may ask, & I will 
answer candidly. But before I state what I have to say, let me observe that the 
object is of the last importance to your Church, & (I admit also) important to the 
Government.—It is highly necessary for you to have the means of protecting your 
Church, To the Government to have a good understanding with the Ministers of a 
Church which it has acknowledged by the Quebee Act, & at the same time essential 
to have them under its controul.—Let me also remark that the Government having per- 
mitted the free Exercise of the Roman Catholic Religion ought, I think, to avow 
its officers, but not however at the Expence of the King’s Rights or of the Estab- 
lyshed Church. You cannot expect nor ever obtain any thing that is inconsistent 
with the rights of the Crown, nor can the Government ever allow to you what it 
denies to the Church of England. 

Plessis. Your position may be correct. The Governor thinks the Bishop should 
act under the King’s Commission, & I see no objection to it. 

Attorndy Gen’ My principle is this, I would not interfere with you in concerns 
purely Spiritual, but in all that is temporal or mixed I would subject you to the 
King’s authority. There are difficulties, I know, on both sides; on one hand, the 
Crown will never consent to your emancipation from its power, nor will it ever give 
' you more than the rights of the Church of England, which has grown with the Con- 
stitution, & whose power, restrained as it is, is highly serviceable to the general 
interests of the State; on the other hand, your Bishop will be loth to abandon what 
he conceives to be his right, I mean particularly, the nomination to Cures; Yet that 
he must do so, for no such power is vested in the Bishops of England, & if per- 
mitted would be highly dangerous.* 


1. From the copy in the Canadian Archives, Q. 97, page 175. This report is als - 
lished in Mr. Christie’s History of Lower Canada, Vol. VI, page 74. phat 

2. See page 269, note 2. 

3. Mgr. Joseph Octave Plessis, at this time the Coadjutor to the Bishop of Quebee was 
born at Montreal in 1763. He was educated at the Seminary of St. Sulpice at Montreal and 
at the Seminary of Quebec. He was chosen to perform the duties of Secretary of the Diocese 
of Quebec in 1783, and three years later was admitted to the priesthood. In 1792, he was 
appointed curé of Quebec, and in 1797 was selected as Coadjutor to Bishop Denaut. The 
attack on Rome and the imprisonment of Pope Pius VI. delayed his appointment as titular 
Bishop and it was not until April 1800, that he officially became Coadjutor of Quebec and 
Bishop of Canathe. On the death of Mgr. Denaut in 1806, Mer. Plessis succeeded to the 
office of Bishop of Quebec. _He was appointed to the Legislative Council of Lower Canada in 
1818, and in his patent officially recognized as the Bishop of the Roman Catholic Church of 
Quebec. In this connection, it was stipulated, however, that Mgr. Plessis’ successors should 
not assume the title until their right to it had been recognized by His Majesty in some 
formal instrument. Bishop Plessis died at Quebec, December 4th, 1825. 

4. See Article 44 of the Instructions to Lord Dorchester, page 24. 
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Plessis. You said conceives to be his right, why so. 

Attorney Gen! The Statute of the 1% of Eliz. cap. 1. made for the dominions 
which the Crown then had or might thereafter acquire explains what I mean. But 
I shall not conceal my opinion, it is that the Bishop has no power, and I shall be 
happy to shew you the grounds of this opinion at a future day, should any thing 
arise out of this Conversation. 

Plessis—I kniow the, 1** of Eliz. but I confess I did not know that it was 
extended to the Dominions which the Crown might thereafter acquire. 

Attorney Gen! It certainly is—It was made at the time when England had 
most reason to be dissatisfied with the Roman Catholic Religion, immediately after 
the death of Mary :—it provided for the emancipation of all English subjects from 
the papal power in all times & places. 

Plessis, Had Mary followed the advice of Cardinal Pole, the Statuts never 
would have been passed: she would not then have disgraced herself & her religion 
by her cruelties. 

Attorney Gen’ Whether he influenced her or not, Mary’s conduct tended to 
establish the reformation most firmly, & happily to blend the Church & State of 
England as they are at present. 

Plessis. How are (Curés) Rectors appointed in England? ; 

Attorney Gen' Where the King is patron, & he ig of all livings not in the pos- 
session of individuals, by title, he presents to the Bishop, who, if there be no legal 
cause of refusal inducts the Clerk presented—lIf there be cause, he certifies that 
cause to the King, & if the King is satisfied he presents another, but if not a Writ 
issues to the Bishop requiring him to certify his cause of refusal into the King’s 
Courts, who try the merits of the refusal & declare it good or bad according to law,— 
on this footing I would place your Church. 

Plessis. The King then would become the Collator to every Benefice. The 
ising of France was to Consistorial Offices, but not to Cures. 

Attorney Gen! He was to many Cures, but not to all, because many of his Sub- 
jects, lay as well as ecclesiastical characters, were the Patrons. 

Plessis. The Bishop ought not to be obliged to certify his cause of refusal. In 
France, where the Patron was a layman, he was bound to present five Clerks succes- 

ively before the Bishop was obliged to give any reason for refusing them. When 
the Sixth was presented, he was bound to assign the cause of his refusal. If the 
Patron was an Ecclesiastic, he shewed cause oni the presentation of the third. 

Attorney Gen! Neither of these rules extended to the King—I think I can 
shew you that to your satisfaction. It would not be decent to refuse the presenta- 
tion of the Sovereign, without cause, nor ought a Bishop ever to be ashamed of 
assigning the reason of his refusal in any case. 

Plessis. Presentation by the Crown agrees with the tenets of the Church of 
England but not with ours—It would be against our spiritual duty. Bishops in 
France have always presented to the livings in their dioceses:—in the late concordat 
between the Sovereign Pontiff & Bonaparte, their right to present is recognized. 

Attorney Gen! As to Bonaparte & the Pope I will say nothing,—except that the 
former (thank God) is no example to us. But I formally deny that it is contrary to 
your tenets to receive a presentation from the Crown.—It was the daily practice ini 
France with respect not only to the Crown but even of private patrons of all descrip- 
tions. I am no Catholic, but my professional duty has led me to weigh well this 
objection according to your own principles. My answer is very short.—The Bishop 
ordains in the first instance, which qualifies the character for the living ;—the Prelate 
& not the Crown makes the Priest: The Crown selects only from your own Priest- 
hood the person whom it thinks fit for the Appointment, and if there be no cause of 
refusal the Bishop invests him with every thing necessary to enable him to perform 
the functions of his Cure—The reciprocal selection of the person by the Bishop in 

29ce—20 
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the first instance for the Priesthood & of the Crown for the living in the second 
instance preserves a just balance between both. 

Plessis. In our Church some orders qualify the individual to say Mass, others 
. to confess, others for more.— 

Attorney Gen! TI beg leave to interrupt you. When the Crown presents a person 
not admitted to orders sufficient for the appointment to which he is nominated, the 
Bishop has legal cause to refuse. 

Plessis. If the King presents in all cases, the Bishop will never have the means 
of advancing a faithful pastor. , 

AttY Gen! The Bishop once acknowledged as the head of his department will be 
that in fact—You know the attention that ever has been & ever will be paid to the 
heads of departments in our Government. The Bishop’s representation to the Goy- 
ernor in such a case would secure the promotion of the person he wished to promote. 

Plessis. Your Bishop has certainly greater power.—The Gazette lately informed 
us that he had presented M™ Rudd to a living at William Henry. 

Atty Gen! The Gazette is certainly the King’s Paper, & its contents generally 
to be relied on, & that in this instance is the case. M* Rudd has been appointed to 
William Henry, but it was the Governor, & not the Bishop, who presented him. Be 
assured that all livings in the Church of England in this Province are in the King’s 
gift. 

Plessis. Governors do not always pay attention to the recommendations which 
they receive—I remember M' Chief Justice Osgoode complained heavily, that M* 
Perrault had been appointed Prothonotary of the King’s Bench, contrary to his 
recommendation. 

Atiy Gen’ Mr? Osgoode’s complaint confirms what I say.—The conduct observed 
towards him was an exception to a general rule, & therefore he complained.? 

Plessis. Our general Church Government is aristocratic, but the Government of 
a Bishop in his diocese is monarchical. He has the power of enacting Reglemens 
which must be obeyed. You will not probably admit this position. : 

Atty Gen! The power of a Bishop extends to enforcing by his Reglemens the 
general principles of Government adopted by the Church. He cannot legislate, he 
ean only enforce obedience to what is already enacted,—to the Canons & to the 
Municipal laws of the Country. 

Plessis That is true, but our Canons are different, materially different from 
your’s. 

Attv Gen! I cannot admit that. It was enacted in the Reign of our Henry the 
8 that the Oanons then in force & not repugnant to the principles of the reforma- 
tion should continue in force until a review of them should be made, which never 
has been accomplished, so that the Church of England is now governed by the 
Canons in force prior to the reformation, which form the greater & most essential 
part of the Canons which govern the Church of Rome. 

Plessis. You state incorrectly;—your Church for instance does not acknowledge 
the Canons enacted by the Council of Trent. 

Atty Gen! The Gallican Church certainly does not. 

Plessis. Yet the Canons of the Council of Trent certainly were in force in 
France. 

Atty Gen! Yes, the greater part, but that was because the Kings of France 
enacted them in their Ordinances. On this head, you cannot suffer, for those 
Ordinances are at this moment component parts of the Municipal law of Canada. 

_ Plessis. I once saw in the hands of M* Ryland (the Governor’s Secretary) the 
King’s Instructions, in which it is said that no priest shall be removed from his 





1. In Mr. Christie’s edition of this document a footnote is here added containing a 


remark by Mr. Ryland to this effect. ‘“ Not correct; the appointment is entirely with the 
Governor.” Christie, Vol. VI, page 77. 


CONSTITUTIONAL DOOUMENTS 307 


SESSIONAL PAPER No. 29c 


Cure, unless he has been previously convicted, in some of His Majesty’s Courts, of 
felony. There may be many instances, in which a priest ought to be removed, who 
has not been guilty of felony. The difficulties would be less if the Bishop had a 
jurisdiction over his Clergy, an “ officialite,’ which, perhaps, never would be granted. 


Atty” Gen! TI have already requested you to understand that in all I say I speak 
my own private Sentiments & no more. With this remark, I have no hesitation to 
say that the Government ought in policy to give the Bishop a Jurisdiction over his 
Clergy, subject always to the controuling power of the King’s Bench, & to the opera- 
tion of the Writs of Prohibition & Appeal. The Courts of the Bishops in England 
are subject to the King’s Bench.? 

Plessis. If the Writ of Prohibition is similar to the “Appel comme d’Abus” 
in France, not a shadow of authority will remain to.the Bishop. Every Act of a 
Bishop was ultimately held in France an abuse of his authority & constantly set 
aside in the Parliaments. 


Atty Gen! The Writ of Prohibition is very different from the “ Appel comme 
d’Abus.” By that all questions were re-examined, as well in fact as in law. The 
Writ of Prohibition is a prerogative Writ issued out of the King’s Bench to prevent 
the ecclesiastical & other inferior courts from proceeding in causes instituted before 
them im which they have no Jurisdiction or in which they proceed contrary to law. 
To what the Court of Appeal should lie is a subject for consideration. 


Plessis. You know that all Curés at present are removable at the pleasure of 
the Bishop. In the first establishment of this Colony it was otherwise, but after- 
wards upon the erection of the Seminary of Quebec, Monseigneur De la Val got it 
fixed as it is at present. If the King presents, the Cure ought to be removeable at 
the Bishop’s pleasure. 

Atty Gen! I think very different. The spirit of the Colonial Institution grants 
every Office during pleasure nominally, but that pleasure is well known to continue 
during good behaviour, & a rector in England is removeable only for misconduct. 
It seems expedient to me, that a Curé should know his parishioners well & consider 
himself as fixed among them. In times of difficulty a Curé Jong resident with his 
flock can guide them better than a new comer. Mutual confidence is not the result 
of a short & transitory acquaintance: & without that nothing; effectual can be done by 
the pastor, at such a moment. I will tell you also frankly that Curés dependent upon 
the will of the Bishop would be little subject to the controul of Government. If this 
was the case, the situation of the Curé would not be enviable, nor could you expect 
that the better class of people would educate their Sons for the Church. Your 
Court of the Bishop would be perfectly unnecessary, & the presentation of the Crown 
an idle ceremony, if the Bishop could afterwards remove when he pleased. 

Plessis. The situation of a Curé under such restriction would be better, then, 
than the situation of the Bishops of Canada at present. For myself, I have enough, 
IT am in a Cure which gives me all I want, but Bishop Denaud* is in poverty, hold- 
ing a living & acting as a parish priest, in direct contradiction to the Canons. 


1. Section 7 of Article 44 of the Instructions to Lord Dorchester declares that incum- 
bents shall hold their benefices “ during their good Behaviour subject, however, in case of 
any conviction for Criminal Offences, or upon due Proof of seditious Attempts to disturb the 
Peace and tranquility of Our Government to be deprived or suspended by you.” See pags 
25. Mr. Ryland, in a footnote quoted by Mr. Christie, states “I have no recollection what- 
ever of Mr. P’s ever having seen the King’s instructions in my bands. Nor, indeed, is there 
such an instruction as that here mentioned.”’ Christie, Vol. VI, page ; 

2. The text given by Mr. Christie is slightly different here. It. reads, “‘ subject 
to the operation of the writ of Prohibition, and an Appeal, to which the Courts of the 
Bishops in England are subject.” 

3. See page 389 and 398. 

4. See page 394, note 1. 


29ce—204 
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Atty Gen! My mind upon that Subject is completely made up. The Govern- 
ment recognizes your religion, & making its officers officers of the Crown, should 
provide for them as for all others. The Bishop should have enough to enable him to 
live in a splendor suited to his rank, & the coadjutor a Salary in proportion. 

Plessis. I do not wish to see the Bishop in splendor, but I wish to see him 
above want.—I do not wish to see him in the Legislative or Executive Council, but 
as an Ecclesiastic only, entitled to the rank which is due to him im Society. 

Atty Gen' When I said splendor, I qualified the expression, by calling it “a 
splendor suited to ‘his rank.” I mean by that, that his income should be that of a 
Gentleman & equal to a proper expenditure. There is in fact no such thing as 
splendor in Canada. 

Plessis. We mean the same thing. But there is a great delicacy in this matter. 
If the Bishop was pensioned & relinquished the right of nominating the Curés, the 
public would not hesitate to say that he had sold bis Church. 

Atty Gen! To stop the public clamour is an useless attempt. If matters of 
state were to be staid for fear of popular abuse, Government would be able to do 
but very little; the Governed but seldom approve. In our, instance, if the matter is 
viewed as it ought to be viewed, the world must be satisfied that, instead of relinquish- 
ing a right you have in fact none to relinquish, you abandon the shadow & receive 
the substance: surely, this is a sufficient answer to any vulgar declamation against a 
Bishop who makes terms highly advantageous to his Church & must be satisfactory 
to himself. 

Plessis. I don’t know, it is his affair. 

Att’ Gen! There is one idea which I wish to suggest. If you ever mean to fix 
the officers of your Church upon any footing, this is the moment. The present 
Lieu’ Governor is a gentleman of most liberal principles, he has been long enough in 
the Country to know all that relates to it, is well disposed to serve you, & is on the 
point of going to England where this matter must be settled 

Plessis. I am well aware of all this—Whatever is to be done must be done now. 


Atty Gen! If I say what I ought not to say, you will excuse me, but I feel con- 
vinced that if you forego this opportunity, it will never return. It is your interest 
to avail yourself of the present moment, & make the best terms you can. 

Plessis. You cannot say any thing which can either hurt or offend me.—I con- 
sider this as a free conversation on both sides, for effecting a very important object, 
which, without an unreserved communication, can never be effected.— 

Atl’ Gen' J will not take up any more of your time at this moment. 

Plessis. I am much obliged by the time you have bestowed on me.—Something 
must be done, & tho’ we may differ in the detail, I think we shall not in the out- 
line, and if we do differ we must be temperate, & im that case we shall ultimately 
agree.—I am, however, but a Subordinate Officer, I must first write to the Bishop, 
& when I know his Sentiments I will wait upon, you. 

Atty Gen! Do so, but pray keep in mind what I have said, that you never can 
obtain anything inconsistent with the prerogatives of the Crown, nor at all events 
any right that a Bishop of the Church of England does not possess. 


1. Sir Robert Shore Milnes left Canada early in August, 1805. 


2. A second discussion between Mer. Plessis and the Attorney General took place on- 


May 21st, but nothing material was added to the arguments brought out in the first conve>- 
sation. For a report of this second discussion see Q. 97, page 188. 


*< 
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All which is most respectfully submitted by, 
Sir, 
Your Excellency’s 
Most obedient & 
Most humble Servant 


J SEWELL 
AttY General 
Lower Canada. 
~- Quebee 26 April RSM 
1805 
Endorsed: First Report of the 
Attorney General 
B 
In Lt Gov™ Milnes’s 
N° 28 
to the Earl Camden 


PETITIONS FROM THE EASTERN TOWNSHIPS FOR REPRESENTATION, 
1805. 


MONUTES OF THE EXECUTIVE CouNcIL.t 
Wednesday 31S¢ July 1805 
At the Council Chamber in the Castle of S*. Lewis 


Present 


His Excellency Sir Robert S. Milnes Bar’. Lieut. Governor 
The Lord Bishop of Quebec 

Honbl® Francois Baby 

Thomas Dunn \ 
; John Lees 

Antoine Juchereau Duchesnay 
John Young fe 
Jenkin Williams es 
John Craigie & 
Pierre Louis Panet Esq". 


His Excellency then laid before the Board the Tenth and Eleventh Reports of 
the Special Committee of the Executive Council on State affairs,’ together with the 
Report of the Committee of the whole Council thereon.® 

Approved and Ordered to be Entered.— 


1. From the original Minutes in State Book D, Lower Canada, page 474. 2 . 

2. Early in 1805, Sir Robert Shore Milnes obtained leave of absence on eondition of his 
health requiring it. The prospect of his Jeaving the government made it necessary that_all 
business before the Executive Council should be determined with as little delay as possible. 
Accordingly on the 18th of February, His Excellency was pleased to appoint the Lord Bishop 
of Quebec, Mr. Baby, Mr. McGill, Mr. Young and Mr. Craigie, or any three of them, to 
be a special Committee for examining into and reporting on all matters under Reference, 
preparatory to the final Report of the Committee of the whole Council thereon. See 
the Minutes of the Executive Council, State Book D, Lower Canada, page 391. ee 

3. The report of the Committee of the whole Council consisted simply in a statement 
of concurrence with the report of the special committee. 


Be 
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(Tenth Report of the Special Committee) 
Counct, CHAMBER QUEBEC 
Friday 26% July 1805 


At a meeting of the Special Committee on State Affairs 


Present 
Honbl* M?. Young in the chair 
The Lord Bishop of Quebec 
M*. Baby & M*. Craigie 


The Committee resumed the consideration of Your Excellency’s order of refer- 
ence on the Memorial and Petition of certain Inhabitants of the following Townships, 
now settling on the Tenure of Free and common Soccage: Viz* ; 

Stanstead, Hatley, Barnston, Hereford, Compton, Ascott, Orford, Eaton, New- 
port, Brompton, Stoke, Westbury, Melbourne, Windsor, Dudswell, and Shipton, with 
an accompanying separate Petition from Persons in three of these: Several Points 
in these Petitions, appearing to the committee to require a legal opinion on the 
objects thereof, were submitted to the Attorney General—and his Report thereon 
accompanies the present.’— 

These two Petitions consist of Eight Articles, praying for specific objects, and 
stating reasons for these applications.— 

1st, The Petitioners pray, that one or more Counties may be erected in that part 
of the Province covered by these Townships, with the Privilege of returning members 
to represent them in the House of Assembly.— 

28. That the Boundary lines between the District of Three Rivers, and the other 
two Districts of Quebec and Montreal may be accurately run in the Field and known 
Boundaries established.— 

84, That Circuit Courts be granted to them for the trial of Causes not exceed- 
ing Twenty Pounds..— 

4th, That the existing Road act, being inapplicable to their Situation & circum- 
stances, may be modified, so as the Inhabitants of each Township may make choice 
annually of Persons amongst themselves, to lay out the necessary Public and bye- 
‘Roads, open and repair them, and build and uphold Bridges, with the Right of oblig- 
ing each proprietor of Land—(crown & church lots excepted) to contribute towards 
the same.— 

5th, That offices may be established in each County for the enregistration of all 
deeds of Sale, of acts, transferring or encumbering or in any way affecting the 
Rights to real property.— i 

6, That a Custom House and port of Entry be established on the Line between 
the United States and this Province, or the Duties payable by Law, rescinded in 
their favor, for a certain period.— 

7th, That a Protestant clergy be established and reside amongst them.— 

8h, That Magistrates be appointed, as their population shall require, and the Mili- 
tia onganised by the appointment of officers.— 

The committee in reporting to Your Excellency their opinion on these different 
objects, have in the first place to observe, That the situation of the Petitioners is in 
the opinion of the Committee such as to claim in a peculiar manner the attention & 
regard of His Majesty’s Government. Settled since the Constitutional Act of the 31% 
of the King on the Waste Lands of the Crown under a different Tenure from that 
which then generally obtained in other parts of the Province of Lower Canada-—no 
legislative provision has hitherto been made for their local circumstances, and for 





1. For the Report of the Attorney-General see page 312. 
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their Wants, which are dissimilar to those of His Majesty’s other Subjects in the 
Province, and as such cannot be expected to be equally considered or attended to by 
the Representative Body.—Under this view of the case, The Special Committee are 
induced humbly to submit whether in order to obtain for this class of His Majesty’s 
Subjects such relief in the premises as the Circumstances render necessary or expedi- 
ent, it might not be advisable, His Majesty’s Representative should be authorised by 
His Majesty's Ministers, and instructed to recommend in strong Terms to the Legis- 
lature of the Province, the passing such Law or Laws on the subject as may be need- 
ful to secure to the Petitioners and others situated as they are, the full and free 
enjoyment of their property and civil Rights, in as far as may be consistent with, 
and without injuring the Rights of His Majesty’s other Canadian Subjects.— 

The objects which, in the opinion of the Committee most immediately and pecu- 
liarly claim Legislative Provision, are; 

1st, ‘The enabling the Petitioners and other settlers of the Waste Lands of the 
Crown to elect and return Members to serve in assembly.—This class of persons 
did not exist and therefore could not be considered when a Division of the Province 
for the purpose of election of Members to serve in assembly, was made by Proclama- 
tion in 1792.1 And it seems reasonable and constitutional that they should now be 
authorised by Law to exercise this Privilege in proportion to their numbers and pro- 
perty.— 

Quy, ‘The fixing the Boundaries of the respective Districts of the Courts of Jus- 
tice so as that the same may with certainty be known and at all times ascertained.’— 
The Committee are humbly of opinion that this measure is essentially necessary, and 
may best be affected by fixing by a Law, the Boundaries of the Districts, to correspond 
with such of the Limits of Townships as may be found adjoining to the present 
Boundaries of those Districts.— 

3uy, “The Establishment of Circuit Courts.—These appear to be much wanted 
from the local position of the Petitioners, remote from the places where the courts of 
Justice are now held—dAltho’ His Majesty by His Prerogative may erect courts of 
Justice wherever he shall judge proper,” yet the Committee are of opinion that it may 
be advisable to form these Courts, as are all the others in this Province, by act of the 
Legislature.— : 

4th. ‘Provision for making and repairing the Public High Ways & Roads.’—The 
position of these new Settlements, the mode of allotment of the Lands, the Tenure, and 
the Reserves in the Townships, all contribute to render the present Road Act of the 
Province, utterly inapplicable to the Situation of the Petitioners, a different provi- 
sion in this respect therefore appears indispensably necessary.— 

5th, ‘ Offices for the enregistration of Deeds.—The want of some establishment 
of this nature is already most sensibly felt, and appears urgently to require Legisla- 
tive Provision.—On these two last objects it may not be improper to cite as an 
example the legislative provision made in respect thereof in the Province of Upper 
Canada,* where the Tenure of the Lands and situation of the people are nearly the 
same as those of the Petitioners.— 

The three other objects contained in the prayer of the Petitioners may in the 
opinion of the Committee be provided for without the intervention of the Legislature.— 

6th, Of these the Sixth object— The establishment of a new port of Entry, at or 
near the Lines or the relinquishment of Duties on Imports from the United States 
for a certain time.—Although the committee are of opinion that all intercourse 
between the American States and this Province for the Importation of Goods, ought 
in policy to be discouraged and restrained, the situation of the new Settlers in that 


1. For the Prone tionsees page i f aa 
issi rchester, pa ; s Aoi 
2 ee ee ee Py cotablishod in Sepak Canada in 1795. See the Provincial 


Statute, 35 Geo. III, Chap. V. 
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part of the Province (many of whom come from the United States, bringing in with 
them. property and effects, and having at present from the want of Roads & communi- 
cation with the other parts of the Province, no other means of supplying themselves with 
the goods & articles they stand in need of) appear to be such as to require for a time 
at least, that opportunity be offered for their doing under the sanction of Law, what 
must in all probability otherwise take place without it, at the risk of Seizure of the 
Goods ov Articles so introduced.—The committee are therefore of opinion that for 
this purpose it may be expedient that a port of Entry be established chiefly with a 
view of accommodation to the new Settlers in that Quarter, under such Regiulations 
as to Your Excellency may seem best suited to the circumstances of the case, & 
agreeably to the powers vested by Law in the Governor and council— 

7% The Seventh object— The establishmenit of a Protestant clergy to reside in 
these new Settlements ’—is undoubtedly of the very first importance.—Although a very 
long time will probably elapse before the Lands reserved as a provision for the main- 
tenance of a Protestant clergy will be sufficiently productive to maintain clergymen 
in the different Townships—The Committee are happy to find from the information of 
the Lord Bishop of Quebec, that means actually exist through the Bounty of Govern- 
ment of placing one clergyman in this neighbourhood, whenever the Settlers shall 
shew themselves disposed to do what may be reasonably expected on their part, by en- 
gaging to build a decent place for divine Worship—a suitable residence for the 
clergyman—and to contribute towards his Support in as far as their faculties will per- 
mit: and presuming to rely upon the well known bounty of Government for the fur- 
ther promotion of so essential an object, The committee are humbly of opinion that 
the Petitioners might be apprized that such Settlers in the Townships as may come 
- forward in a proper manner with suitable proposals as above stated, may look with 
confidence for a speedy attention to their Wants.— 

8s, On the Eighth Object—‘ The appointment of Magistrates and organization 
of the Militia.—The Committee have only to observe that these objects appear to be 
worthy of that attention which they are assured they will receive from Your Excel- 
lency as soon & as far as the circumstances will permit..— 

All which is nevertheless submitted to Your Excellency’s Wisdom.— 


By order 
(Signed) JOHN YOUNG 


Chairman. 


ReEpoRT OF THE ATTORNEY GENERAL.2 
To the Honorable the Committee of the Executive Council, & & 


GENTLEMEN, 

In obedience to the reference made by your order & communicated to me in a 
letter from the Honb’® J. Young, of the 2™¢ of April last, directing me to report my 
Opinion upon the subject matters of the 1% 37 5t © 8t2 Articles of the Memorial of 
the Inhabitants of the Townships of Stanstead, Hatley &°* dated the 68 of March 
last, and presented by their Agents Oliver Barker, Jesse Pennoyer, & Charles Hyatt, 
to His Excellency the Lieu’ Governor, I have attentively considered the questions 
which these Articles suggest, & have now the honor of submitting my sentiments 
upon them to your consideration. 





1. With reference to this point, Sir Robert Milnes reported that since the memorj 
was presented the Militia of the Townships had been organized and officers appointed snipes 
the command of Sir John Johnson to whom a commission as colonel had been given. See 
Milnes to Camden, August Ist. 1805, Canadian Archives, Q. 98, page 109. ‘ 

2. From the copy in the Canadian Archives, Q. 98, page 123. — 
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I presume that my Opinion is required as to the legal means by which the objects 
pointed out by the Memorial may be attained & no more, and to these I shall there- 
fore confine myself, abstaining from all enquiry into the expediency of the measures 
proposed which by His Excellency’s reference I humbly conceive is submitted exclu- 
sively to the Superior wisdom of the Committee. 

Under this supposition, the questions which are offered to my consideration 
appear to me to be the following. 

1s* By what authority can new Counties be erected in this Province? 

2ndly Can the Inhabitants of the new Townships enjoy the privilege of sending 
Members to the Provincial Parliament? and by what authority can this privilege be 
granted to them? 

3™ly Can they have the benefit of a Circuit Court within the limits of their 
respective Townships? and by what authority can these benefits be granted to them? 

4%ly Can they have the benefit of an Office for the registry of Deeds? and by 
what authority can this benefit be granted to them? 

5tly What is the legal course to supply the want of Magistrates & subordinate 
Officers of Justice in Criminal Cases? 

Upon the first Question, by what Authority can new Counties be erected in this 
Province ? 

By the fourteenth Section of the Act 318t Geo III.1 C. 31. passed in the Parliament 
of Great Britain, it was enacted, “ That for the purpose of electing the Members of 
“ Assemblies (in the Provinces of Upper & Lower Canada) it shall and may be lawful 
“for His Majesty, his Heirs, or Successors, by an Instrument under his or their Sign 
“Manual to authorize the Governor & to issue a Proclamation dividing such Provinces 
“into Districts, or Counties, or Circles, or Towns, or Townships, & appointing the 
“limits thereof, & declaring and appointing the number of representatives to be 
“chosen by each of such Districts or Counties, or Circles, or Towns, or Townships 
“yespectively,” and that such division of the said Provinces into Districts, or Counties, 
or Circles, & Towns, or Townships & shall be valid and effectual to all the purposes 
of this Act, unless it shall at any time be otherwise provided by any Act of the Legis- 
lative Council & Assembly of the Province, assented to by His Majesty, his Heirs, or 
Successors. 

Under this Authority, by a Proclamation issued by His Excellency General 
Clarke, on the 7 May 1792,? the Province of Lower Canada was divided into Counties, 
so distinctly, that a bare perusal of the Proclamation evinces that there is no part 
of the Province which is not included within the limits of one or other of the Coun- 
ties;—And the limits of every County being thus fixed by An Act of the Parliament 
of Great Britain, I am of opinion that they cannot now be changed without An Act of 
the Imperial Parliament, or an Act of the Provincial Parliament under the Proviso 
above cited.* ' 

Upon the second Question, Can the Inhabitants of the new Townships enjoy the 
privilege of sending members to the Provincial Parliament? & by what Authority can 
this privilege he granted to them ? 

To be represented in the Provincial Parliament appears to be the great object 
of the Subscribers to the Memorial before me. 

In that part of it which prays that new Counties may be established, they appear 
to solicit the creation of new Counties, in the expectation that Members would im- 
mediately be summoned of course to the House of Assembly from each of them. And 
this, as I have stated, without the Authority of an Act of Parliament cannot be done. 

Tam however, of opinion that His Majesty may, by Letters Patent erect any of 

1. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 698. 


2s 72, , ; ; : 
ae ae ee ouean of Sir James Craig on this point, page 3%, and also of Sir Vicary 


Gibbs, p2ge 406. 


314 OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


the new Townships into Boroughs or Cities, & give them power to elect, and send 
Members to the Provincial Parliament—This was formerly done in Ireland & “ upon 
“doubt conceived whether that form had sufficiently enabled the new Boroughs to 
“send Burghesses, it was referred to all the Judges, and it was resolved by them all, 
‘but two, that it was sufficient.” And I do not conceive that such a proceeding here 
would in any way militate with the Letter or spirit of the 31. Geo. III. C. 31. for that 
Act does not limit the number of representatives to be summoned by His Majesty to 
the House of Assembly; it only declares that they shall not be less than fifty, which is 
the number at present; nor do I conceive that the division of the Province — into 
Counties, or the erection of the Cities of Quebec and Montreal, or the erection of the 
Boroughs of Three Rivers & William Henry, by the Proclamation of the 7" May 
1792—can in any way affect the question. The former has indeed (as I have already 
explained) fixed the number of County Members & the latter has also fixed the number 
to be returned from the Cities of Quebec & Montreal, and from the two Boroughs of 
Three Rivers & William Henry. But this in my Apprehension is their entire effect. 

Upon the Third Question, 

Can they have the benefits of a Circuit Court within the limits of their respective 
Townships? and what Authority is competent to grant them these Benefits? 

By the Provincial Statute 34. Geo. ITI. C. 61 ihe whole Province was divided into 
Three Districts,a Court of King’s Bench appointed for each, & a particular Cireuit 
prescribed for the Judges of each Court in their respective Districts. It is, there- 
fore clear, that without the Authority of a new Act, neither the limits of the Dis- 
tricts, nor the powers of the Judges, with respect to Circuits, can be enlarged. At 
the same time, I beg leave to cite the following Section of the Act-14 Geo: III. C. 
Son 

“ And be it further Enacted by the Authority aforesaid, that nothing herein con- 
“tained shall extend, or be construed to extend to prevent or hinder His Majesty, his 
“heirs, or Successors, by his or their Letters Patent under the Great Seal of Great 
“ Britain; from erecting, constituting, and appointing such Courts of Criminal, Civil, 
“ & Keclesiastical Jurisdiction within and for the said Province, and appointing from 
“time to time the Judges and Officers thereof, as His Majesty, his heirs, & Successors 
“shall think necessary and proper for the circumstances of the said Province.” 

For I am of opinion that under this Clause or rather by the Royal Prerogative 
(of which this Clause is merely declaratory, & which the Provincial Act 34 Geo: ITI. 
c. 6. or Judicature Act has by no means affected) His Majesty, by Letters Patent 
under the Great Seal of Great Britain, may erect as many Courts in the new Town- 
ships as in his Wisdom he may see fit, & grant to them a concurrent Jurisdiction 
with the King’s Bench for the administration of the Law of this Province, in all 
eauses to the extent of 40/. ten Pounds or more. 

Upon the fourth Question, 

Oan they have the benefit of an Office for the registry of Deeds? and by what 
authority can it be granted to them? 

It is very certain that they may have the benefit of an Office for the registry of 
Deeds—whenever it shall please the Provincial Legislature to pass an Act for this 
purpose. But I am clearly of opinion that nothing short of An Act of the Legislature 
ean grant it to them. 

Upon the fifth Question, 

What is the legal course to supply the defect of Magistrates and subordinate 
Officers of Justice in Criminal Cases? 

Every new Country experiences the want of Magistrates, nor can this defect be 





1. See page 125. Ryko 
2. The Quebec Act. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, 


page 405. 
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supplied until the improved state of their Society furnishes a sufficient number of per- 
sons qualified by Education for this important trust. 

If they have at present a sufficient number of persons who are qualified, a new 
Commission of the Peace may issue & is the legal course to supply this want. The 
subordinate Officers of Justice may be furnished by the appointment of Captains and 
other inferior Officers of Militia, who under the Ord 27 Geo: III. ©. 6.1 are all Peace 
Officers: and where there are no Militia Officers the Magistrate may address his War- 
rant to any Individual by name, who, in consequence thereof, becomes a Peace Officer 
pro hac vice. 


All which is, nevertheless most respectfully submitted by &*. 


J. SEWELL 
Atto’. General— 
Quebec 10 May R.S.M. 
1805 
Endorsed. (B) 


Copy 


The Attorney General’s Opinion for the Honb'® Committee of the Execu’e Coun- 
cil, upon several Articles of the Memorial from the Inhabit’. of Stanstead, Hatley &. 


Dated 10 May 1805. 
In Lt. Governor Milnes’s 
N°. 31. 
To the Earl Camden 


PROCLAMATION CONFERRING THE GOVERNMENT OF LOWER CANADA 
ON MR. DUNN? 


By His Excettency Sir Roserrt Sore Miunes, Baronet, Lieutenant Governor or 
THE PROVINCE OF LOWER CaANaApA &0? &c?® & 02, 


WHEREAS Our Sovereign Lorp THE KiNG, by Certain Letters Patent Under the 
Great Seal of Great Britain, bearing date At Westminster, the Fifteenth day of 
December, in the Thirty Seventh Year of His Reign,® hath been pleased to declare, 
that in Case of the death, absence, removal or suspension of the Governor and of the 
Lieutenant Governor of this His Province of Lower Canada, the Oldest Member of 
the Executive Council of the Said Province, being a Natural born Subject of Great 
Britain or of Ireland, or of the Colonies and Plantations, Professing the Protestant 
Religion, and residing within the Said Province, Shall take Upon him the Administra- 
tion and Government of the Said Province and Shall Execute His Majesty’s Com- 
mission of Governor of the Said Province, his Instructions thereon and the Several] 
Powers and Authorities therein Contained, to All Intents and Purposes, as Others, 
His Majesty’s Governors, Lieutenant Governors and Persons administering the 
Government of His Majesty during such Absence and Until the further pleasure of 
His Majesty Shall be Known therein. 

Anp WHEREAS His Excellency Robert Prescott Esquire, Governor of the Said 
Province is Now by the Royal Permission Absent from this Province, And His 
Majesty hath been most Graciously pleased Also to permit me the Said Sir Robert 
Shore Milnes to Absent myself from the Said Province. 

THEREFORE [ have thought fit by and with the Advice of His Majesty’s Executive 
Council of and for the Said Province, to make Known by this Proclamation, the Will 





1. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 505. 

2. From the original in the Canadian Archives, Sundry Papers, Lower Canada, 1805. 

3. The commission to General Prescott of this date is in the same terms as Lord Dor- 
chester’s commission, page 5. On this point see page 12. 
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and Pleasure of His Majesty in the Premisses, Unto All whom it doth or shall in any 
wise Concern. 

Anp TuHat by reason of the Absence of His Excellency Robert Prescott Esquire, 
and of Me the Said Sir Robert Shore Milnes, from the Said Province, The Adminis- 
tration of the Government of the Said Province, from and After the departure of 
me the Said Sir Robert Shore Milnes from the Said Province, will devolve upon the 
Honourable Thomas Dunn Esquire.—He the Said Thomas Dunn being the Oldest 
Member of His Majesty’s Executive Council of and for the Said Province of Lower 
Canada Who is A Natural born Subject of Great Britain, Professing the Protestant 
Religion—And that He the Said Thomas Dunn, Under and by Virtue of the afore- 
said Letters Patent will thenceforth take Upon him the Administration of the Gov- 
ernment of this Province and Execute His Majesty’s Commission of Governor of the 
Said Province and the Royal Instructions thereon and the Several Powers and Authori- 
ties therein Contained to all intents and purposes as Other His Majesty’s Governors, 
Lieutenant Governors Or Persons Administering the Government during the Absence 
of His Excellency Robert Prescott Esquire and of me the Said Sir Robert Shore 
Milnes from the Said Province, and Until His Majesty’s further pleasure in the 
Premisses Shall be Known. 

Of all which the Officers of His Majesty’s Government and All Others His 
Majesty’s Subjects in this Province And Generally All whom the Premisses shall or 
may in Any Wise Concern, Are hereby required to take Notice and govern them- 
selves Accordingly. 


GIVEN under my Hand and Seal at Arms at the Castle of Saint Lewis in the 
City of Quebec the Thirty first-day of July in the Forty fifth year of His 
Majesty’s Reign. 


By His Excellency’s Command, | ROBT S MILNES 
Nath Taylor 
DY Sec¥ 


AN ACT RESPECTING THE TRIAL OF CONTROVERTED ELECTIONS, 
UPPER CANADA? 


IN THE FORTY-FIFTH YEAR OF GEORGE THE THIRD. 
GEORGE THE THIRD. 
CHAP. III 


An Act to Regulate the Trial of Controverted Elections, or Returns 
of Members to serve in the House of Assembly. 


[Passed 2d March, 1805. 


Preamble. Wuereas the present mode of decision in this Province, upon 
Petitions complaining of undue Elections, or Returns of Members 
to serve in the Parliament thereof, is defective, for want of those 





1. See page 14, note 5. : : : 

2. From The Statutes of His Majesty’s Province of Upper Canada in North America 
York, 1805. The proceedings in the trial of a contested election under this Act may be 
found on page 416. The provisions of this Act were repealed by the Statute of 4 Geo. IV 
Cap. IV. The Statute of Lower Canada relating to the same subject is given at page 332. ; 
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sanctions and solemnities which are established by Law in other 
trials, and is attended with many inconveniences :! 

For remedy thereof, be it enacted by the King’s most excellent 
Majesty, by and with the advice, and consent of the Legislative 
Couneil, and Assembly, of the Province of Upper Canada, consti- 
tuted and assembled, by virtue of, and under the authority of an 
Act, passed in the Parliament of Great Britain, intituled, “ An Act 
“to repeal certain parts of an Act, passed in the fourteenth 
“year of his Majesty’s reign, intituled, “An Act to make more 
“ effeetual provision for the Government of the Province of Quebec, 
“in North America, and to make further provision for the Govern- | 
“ment of the said Province,” and by the authority of the same, 
That every petition, complaining of an undue Election, or return 
of a Member, or Members, to serve in the House of Assembly, shall 
contain the grounds and reason of complaint, and in case the House 
of Assembly, shall think such grounds and reasons (if true) suft- 
cient to make the election void, a day and hour shall, by the said 
House be appointed, for taking the same into consideration, and 
notice thereof, in writing, shall be forthwith given by the Speaker, 
to the petitioners, and the sitting Member, or Members, or their 
respective agents, accompanied with an order to them to attend the 
House at the time appointed, either in person, or by their counsel 
or agents. 


Il. Provided always, That no such petition shall be taken into 
consideration within fourteen days after the same shall have been 
first read in the House by the Clerk, unless by consent of parties, 


Ill. And be it further Enacted by the Authority aforesaid, 
That at the time appointed for taking such petition into considera- 
tion, and after reading the order of the day for that purpose, the 
Hfouse shall be cleared, and the Members thereof (excepting the 
Member or Members whose election shall be contested) with the 
Speaker, shall be sworn at the Table, well and truly to try the 
matter of the petition referred to them, and a true judgment give, 
according to the evidence; the Speaker shall then take the Chair, 
the doors shall be opened, and the petitioners, their counsel, or 
agent shall attend. 


TV. And be it further Enacted by the Authority aforesaid, 
That the witnesses for the petitioners shall be ordered by tho 
Speaker to retire without the House, and the petitioners, their 
counsel, or agent, shall call them in one by one, for examination, 
and each and every witness, as aforesaid, shall be sworn at the Bar 
of the House, and the names of the witnesses, for either party, 
shall be given in to the Clerk of the House, before they are sworn, 


1. The petition against the election of Henry Allcock for the Hast 
Riding of the Counties of York and the Counties of Durham and Simcoe 
in 1801, led the Legislative Assembly to consider the regulations for the 
trial of contested elections. Two rules were then adopted,—1st that all 
petitions complaining of undue elections should be referred to a Committee 
of the Whole House. 2nd, that the House do*appoint the time for hearing 
the petitions and that the Speaker do give notice of the time to the Parties. 
In considering this petition the Assembly decided that witnesses should be 
heard without being sworn and that the evidence of the petitioners in a case 
should be received. (See the Journals of the Legislative Assembly of Upper 
Canada for June 3rd and 10th.) During the succéeding four years no cases 
arose so that the procedure prior to this Act remained as in 1801. 
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Method. of | VY. And be it further Enacted by the Authority aforesaid, 
Peni cee That after the witnesses for the petitioners shall have been fully 
for the sitting examined, the sitting Member, or Members, shall be requested by 
member. the Speaker, to make a defence, and the witnesses for the said 


sitting Member, or Members, shall be ordered to retire, shall be 
separately called in for examination, and shall be sworn in manner 
aforesaid; provided nevertheless, That whenever any Member of 
the House shall be a witness for either party, he shall not be obliged 
to retire, as aforesaid; but he shall be sworn in his place. 


Sitting member VI. And be it further Enacted by the Authority aforesaid, 
not allowed to That the said sitting Member, or Members, whose election shall 
eee ee be contested, as aforesaid, shall not be allowed to vote upon any 


question, which shall arise in the course of the trial, or upon the 
determination thereof. 


No member to VIL. Provided always, That no such determination as afore- 


re ie hasnot said, shall be made, nor any question be proposed, unless there be 
aS ares a quorum of the House; and no Member shall have a vote on such 


trial. determination, or any other question, or resolution, who has not 
attended during the whole of the trial. 

Persons swearing VII. And be it further Enacted by the Authority aforesaid, 

falsely, shall That the oaths by this Act directed to be taken, shall be adminis- 

ee of tered by the Clerk of the House, and that any person who shall 

perjury. be guilty of wilful and corrupt perjury, in any evidence, which he 


shall give before the House, in consequence of the oath, which he 
shall have taken by the direction of this Act, shall, on conviction 
thereof, incur, and suffer the like pains and penalties, to which any 
other person convicted of wilful and corrupt perjury is li able; by 
the Laws and Statutes of this Province. 


GRANT TO CASTLEREAGH. 


No. 14. York, Upper Canada 
14% March 1806. 
My Lord, 

It will be necessary for me to submit a short statement of the Revenue of this 
Province, for the better understanding the purport of an address of the House of 
Assembly and the Schedule of accounts to which it refers, with my answer thereto, 
which I have now the honor to transmit to your Lordship. 

The Revenue of this Province arises in part from certain Duties, which previous 
to the eighteenth year of His Majesty’s Reign, had been imposed on the Province of 
Quebec by the authority of the British Parliament—and partly from Taxes and Duties 
imposed by the Legislature of this Province, together with an eighth part of the 
Duties laid on Goods imported into Lower Canada (under the authority of it’s Legis- 
lature) by virtue of an agreement between the two Provinces.” 





1. From the copy in the Canadian Apehivent Q. 304, page 10. 

Robert Stewart, Viscount Castlereagh, was born in 1769. His early political activities 
were centered in Treland where, as chief secretary, he was largely instrumental in securing 
the passage of the Union Bill. From the union until his death in 1822 he held a_ seat in 
the Imperial Parliament. His services were of value to the Addington Ministry and in 1802 
he was appointed President of the Board of Control for East India with a seat in the cabinet. 
He continued to hold this seat in Pitt’s Administration and in July, 1805, in addition was 
made Secretary of State for the War and Colonial Department. 

2. The agreement which fixed on an eighth as the share of Upper Canada of the duties 
imposed by Lower Canada was originally formed in February,'1795. A new agreement was 
reached in 1797, but the division of the duties remained the same. This arrangement was 
continued by agreements of 1801 and 1805 and confirmed by special legislation in each 
province. 
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From the Establishment of this Province, to the year 1803, the Taxes and Duties 
imposed by its Legislature, together with the eighth part of the Duties abovemen- 
tioned, amounting to about Three thousand Pounds annually, were considered as 
solely at the disposal of the Parliament of this Province, and were, for the greater 
part, from year to year, appropriated by it for specific purposes within the same, the 
Residue of such Taxes and Duties remaining in the hands of the Receiver General, 
subject to future appropriations by the same authority. 

In the year 1803, by direction of Lieutenant Governor Hunter, accounts of a 
nature similar to those stated in the beforementioned Schedule! (being expences inci- 
dental -to the administration of Justice and the Civil Government of the Province) 
were charged against and paid out of the above Residue in the hands of the Receiver 
General, without any appropriation by the Legislature of this Province for that 
purpose. 

For two years, such charges were laid before that Legislature, and no complaint 
was made for the want of Parliamentary appropriation of the abovementioned Resi- 
due, so applied; When the Administration of the Government of this Province 
devolved on me, confiding in the Judgment and Ability of Lieutenant Governor Hun- 
ter, I did not feel myself at Liberty, in my Temporary situation, to discontinue what 
he had authorized. 

In what manner the House of Assembly considered this matter at the last Session 
of the Legislature, the address sufficiently indicates; the answer given by me to that 
address, was, to the best of my Judgment, suited to the occasiom ‘ 

The Language of that address is intemperate, especially when the Bounty of 
Great Britain to this Province is taken into consideration: But I should be sorry, if 
Your Lordship supposed, that the Members of the House of Assembly for the greater 
part are inimical to the measures of Government, they wish to do what is right, but 
sequestered from the World, and some of them not having had the benefit of a Liberal 
Education, they are ready to be too easily influenced by the persuasion of others, who, 
by their means, endeavor to perplex, if not to distress, the Administration of the 
Government of this Province. 

I must however, respecting the subject of the address, candidly confess, and sin'ce 
the prorogation of the Legislature I have taken every means to be informed, that I 
cannot discover any authority by which the Governor, Lieutenant Governor, or per- 
son administering the Government, possesses the power of appropriating to specific 
purposes any part of the Revenue raised for this Province by the Acts of it’s Legis- 
lature, without the assent of that Legislature to such appropriation. 

I therefore cannot help offering it to your Lordship, after the best consideration _ 
that I am able to give this subject, as my opinion, that matters should be put on the 
same footing as they were, from the Establishment of the Province to the year 1803, 
and that the Items of expenditure charged in the year 1805, mentioned in the address 
of the House of Assembly, and stated in the Schedule should be withdrawn as charges 
against the Taxes and Duties imposed by Provincial authority; this would give com- 
plete satisfaction, and I have little doubt, but that in such case, as in Lower Canada,” 
the Legislature would appropriate a sum, according to it’s abilities, for the support 
of the Civil Government of this Province, out of the Revenue which is raised by its 
authority: I make this observation with the greater confidence, as One hundred 
Pounds Currency has last session of the Legislature been appropriated out of the 
Revenue for the payment of the Salaries due to the Sheriffs of the Hastern and West- 
ern Districts of this Province, which Salaries were not, nor ever had been, charged 
against that Revenue in the Public accounts. 


1. For tke schedule see the Canadian Archives, Q. 304, page 17. oe 
2. See the Provincial Statute of Lower Canada, 35 Geo. III, Chap. IX, an Act providing 
for the charges of the Administration of Justice and for the support of Civil Government 


within the Province. 
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I will, so soon as they can be prepared, transmit to your Lordship, the acts passed 
in the last Session of this Legislature— 
I have the Honor to be, 
My Lord, 
With every sentiment of obedience and Respect, 
Your Lordships, 
Most Obedient and Most Humble Servant 


ALEXr. GRANT? 
President 
Administering the Province of Upper Canada. 


The Right Honble Lord Viscount Castlereagh 
One of His Majesty’s Principal Secretaries of State. 


Endorsed:—Upper Canada 14*” March 1806. 
M* President Grant 
No. 14. 

R/9 July. 


ADDRESS OF THE LEGISLATIVE ASSEMBLY TO PRESIDENT GRANT? 


To His Honor Alexander Grant Esquire President 
Administering the Government of the Province of 
Upper Canada &e, &e, &e. 


May it please your Honor, 


We His Majesty’s most dutiful and loyal Subjects the Commons of Upper Canada 
in Parliament assembled, have, conformably to our early assurance to your Honor, 
taken into consideration the Public Accounts of the Province; and have, on a due 
investigation of the same, to represent to you that the first and most constitutional 
privilege of the Commons has been violated in the application of Monies, out of the 
Provincial Treasury to various purposes, without the Assent of Parliament or a Vote 
of the Commons House of Assembly. 

To comment on this departure from constituted authority and fiseal establish- 
ment, must be more than painful to all, who appreciate the advantages of our happy 
Constitution; and who wish their continuance to the latest posterity: but however 
studious we may be to refrain from stricture—we cannot suppress the mixed emotion 
of our relative condition—we feel it as the Representatives of a free people—we lament 
it as the Subjects of a beneficent Sovereign and we hope that you in your relation 
to both will more than Sympathize in so extraordinary an occurrence. 

We beg leave to annex hereto a Schedule of the monies so misapplied, amount- 
ing to Six hundred and seventeen pounds thirteen shillings and seven pence and that 
you will not only order, this sum to be replaced in the Provincial Treasury, but will 
also direct, that no monies be issued thereout in future, without the Assent of Parlia- 
ment or a Vote of the Commons House of Assembly. 


Commons House of Assembly the first day of} 
March One thousand eight hundred and Six—{ 


(Signed) ALEX®, M°DONELL, Speaker 


1. See page 34, note 3. : ; 2 
2. From the original address in the Canadian Archives, Legislative Addresses and 
Messages, Upper Canada. 
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REPLY OF PRESIDENT GRANT TO THE ADDRESS OF THE LEGISLATIVE 
ASSEMBLY." 


Gentlemen of the Commons House of Assembly.— 


I learn with Regret from your Address of the 1** March, that a Degree of Dis- 
satisfaction prevails in) the Commons House of Assembly, with respect to the applica- 
tion of a Sum of Money, Stated to amount to Six hundred and Seventeen Pounds, 
thirteen Shillings and Sevenpence. At the time of my Accession to the Administra- 
tion of the Government, I found that various Items, similar to those in the Schedule 
accompanying your Address, had been charged against the Provincial Revenue and 
acquiesced in for two years preceding, and I directed the usual Mode to be followed 
in making up the Accounts which I ordered to be laid before you during the present 
Session. The Money in Question has been undoubtedly applied to Purposes useful 
and Necessary for the general Concerns of the Province. As I am however desirous 
to give every reasonable Satisfaction to the House of Assembly, I shall direct the 
Matter to be immediately investigated, and if there has been Error in Stating the 
Accounts, take Measures to have it corrected; and obviated for the Time to come. 


(Signed) ALEXANDER GRANT, 
President. 


York, Upper Canada 
34 March 1806. 


OPINION OF THE ATTORNEY AND SOLICITOR GENERAL ON THE 
ADDRESS OF THE LEGISLATIVE ASSEMBLY? 


Lincoln’s Inn. 
May 12% 1807. 
Copy. for Lt Gov‘ Gore. 
June 


My Lord 

We had the Honour to receive your Lordship’s Letter dated the 6" of May 18073 
transmitting to us a Copy of a Letter dated Upper Canada the 14 of March 1806* 
from the President of the Council then holding the Civil Administration of that 
Colony, containing an Address from the Assembly’ upon the subject of certain monies 
which had been appropriated out of the Provincial Revenue by order of the Lieutenant 
Governor—and also enclosing a Memorandum® lately drawn up in London by M" 
Justice Powell in explanation of the Proceedings to which the Address refers. 

And stating that the Revenue of the Province arises partly from certain duties 
which previously to the 18* year of His Majesty had been imposed on the Province 
of Quebec by the Authority of the British Parliament subject to be applied to the 
purposes therein mentioned, by Warrant from the Lords Commissioners of the Treas- 
ury and the residue reserved for the future disposition of Parliament. 

1. From a contemporary copy in the Canadian Archives, Legislative Addresses & Messages, 


Canada. : 
UPreho ee President Grant was referred to a Committee of the Whole House. The 
committee reported having passed a resolution but the Assembly, on the vote of the Speaker, 
refused to receive the report. Parliament pee eee ved on the same day so that no oppor- 
tunity was given for further consideration of e address. : ar 
i Archives, Q. 310, page 152. A copy of this opinion 
2. From the copy in the Canadian Archive oe ee oc a8h, 


was transmitted to Lieutenant-Governor Gore on 
3. This letter as at Q. 310, page 149. 
4, as page a. 
5. 8 : : 
6. For ie memorandum see the Canadian Archives, Q. 304, page 22. 
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And also containing an Extract from the Canada Act of the 31% of the King Cap. 
31. Sect: 46 & 47. 

And stating further that under this clause it was conceived by the House of 
Assembly of Upper Caniada, that no money arising from the said Duties could be 
issued, for the purposes of Government, in this Province, except under a previous 
appropriation, and that the residue of all monies lying in the hands of the Receiver 
General, being the Produce of the said Duties, must be in the Custody of the said 
Receiver till Authority were given by the Legislature for him to issue it, or any part 
of it. ; 

That in Opposition to this Construction of the said Act by the House of Assembly 
of Upper Canada, it was contended that when the produce of any Taxes were granted 
to the Crown, the said produce was disposeable by the Crown or its Representative for 
the purposes of the Province, subject to the subsequent revision and approbation of 
the House of Assembly, except as to such part of the produce of the said Duties as 
had been particularly appropriated by the Legislature—And requiring us to take the 
subject into consideration and report to Your Lordship for his Majesty’s information 
what directions it may be proper to furnish to the Lieutenant Governor upon the 
point in question. 

We have accordingly taken the same into consideration, and whatever Opinion 
might have been entertained on this Subject, had it been left open to general reason- 
ing, we think that in the present case the question is decided by the explicit Terms of 
the Canada Act of the 31%* G. 3. ch. 31. Sect. 46, 7. by which it is enacted, “that the 
net produce of all Duties which shall be imposed for the regulation of Navigation 
and commerce shall at all times hereafter be applied to and for the use of each of the 
said Provinces respectively, and in such manner only as shall be directed by any Law 
or Laws which may be made by His Majesty his Heirs or Successors by and with the 
advice and consent of the Legislative Council and Assembly of such Province.’” 

By this Clause we conceive it to be clear that the Application of the nett produce 
of the Duties to any purpose without the direction of a Law made by His Majesty, 
with the consent of the Legislative Council, and Assembly, is directly prohibited, and 
consequently that it would be acting in direct opposition to this statute to make such 
an unauthorized application, however proper the purposes might be to which the 
application might be made— 

We submit therefore whether immediate directions should not be given to the 
Lieutenant Governor of the Province to assure the Assembly that in future the Canada 
Act above mentioned would be inviolably adhered to, and the produce of Duties 
applied only in the manner therein directed. 

With respect to the past misapplication of such produce without the authority of 
the Legislature, we submit whether it may not be proper to direct the Amount thereof 
to be replaced at the disposal of the Legislature, accompanied however with an 
Intimation that as the purposes to which the money had been applied were purely 
provincial, and acquiesced in by the Legislature, it might not be improper to expect 
that the Commons House of Assembly would with the concurrence of the other 





1. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 707. 
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Branches of the Legislature sanction the past and provide in future for similar con- 
tingencies within the Province. 


We have the Honor to be 
My Lord, 
Your Lordship’s most Obedient humble Servants. 


VY. GIBBS 
THOS, PLUMER. 
The Right Honble. 
Lord Castlereagh 
&e. &e. 
Endorsed :—Lincoln’s Inn 12" May 1807. 
The Attorney & Solicitor General. 
Copy to Lt. Gov". Gore. . 
19% June 1807. : 


OBSERVATIONS ON THE GOVERNMENT OF CANADA BY JOHN BLACK2 


To Fretp MarsHatt His Roya, Hicuness DuxKeE or Kenr &°, Gc, Gea. 


The following observations are humbly submitted to your Royal Highness for the 
Information of His Majesty’s Ministers which I trust will shew that the existing 
laws and Constitution of His Majesty’s two Provinces of Upper & Lower Canada are 
unequal to the promoting of those subjects so necessary for the good of this Kingdom 
to which the Canadians are so well calculated essentially to contribute. By the Legis- 
lature of Lower Canada, the goods bound through that Province to Upper Canada 
are subjected to a Duty, notwithstanding they have each a separate Government, an 
Upper and a Lower House of Parliament to Legislate for themselves—this will ulti- 
mately lead to mischief although Lower Canada accounts to Upper Canada for their 
proportion. 

The House of Assembly of Lower Canada is composed of Fifty Members, and 
notwithstanding the Government and Commerce of the Colony are in the hands of 


1. Lieutenant-Governor poree speech opening the parliament of 1807 contained the 
ing reference to this subject. 

Oe eave ordered the proper Officer to lay the Provincial Accounts before you, and have 
given instructions that the unappropriated sums of money raised under the authority of this 
Parliament, taken out of the Provincial Treasury, and applied to the payment of certain 
public contingent expenses in the year 1805, as stated in the accounts laid before you during 
the last session of this Legislature, shall be replaced. I am, however, fully confident that you 
will unite with me in sentiments of loyalty and gratitude, while reflecting on the very liberal 
supplies annually afforded to this Province by the bounty of Our Parent State for its neces- 
sary expenditures. And it will be for the House of Assembly to consider whether some 
appropriation of the Revenue ought not to be made on its part to relieve (as far as its re- 
sources will permit) the Mother Country from the Burthen of the Contingent Expenses inci- 
dental to the support of the Civil Government, and the administration of Justice in this 
Province.” See the Journal of the House of Assembly of Upper Canada, 1807, page 5. 

On March 7th, 1806, a few days after the address had been passed, the Assembly resolved 
to relinquish the sum appropriated by Lieutenant-Governor Hunter without the consent of 
the other branches of the Legislature and an address to that effect was presented to the 

ieutenant-Governor. ; 
ay From the copy in the Canadian Archives, Q. 106, page 561. | ‘ 2 

In the letter to the Duke of Kent which accompanied the ‘“ Observations,” Mr. _ Black 
states that he has just returned to his native country after residing in British America for 
twenty-one years. Mr. Black represented the County of Quebee in the Legislative Assembly 
from 1796 to 1800. His letter to the Duke of Kent is endorsed Observations on the Govern- 
ment and Politics of Canada as presented to His Majesty’s Ministers in October Ist, 1806, and 
again in October, 1807.” The first part of the Observations is omitted because it deals 
entirely with the commerce of the colony. 


29e—214 


324 CANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


the English, still at the General Elections British Influence can never get more than 
Twelve Members returned who have to contend with the passions and prejudices of 
Thirty eight French; the majority of whom are by no means the most respectable of 
the King’s Canadian Subjects; the cause of this is the British Act of Parliament 
which gives to the Provinces their present Constitution—by that Act the following 
qualifications are required of the Electors (viz'.) in the Cities of Quebec and Mont- 
real, Rent to the Amount of ten pounds p. annum or real property to the Amount of 
five Pounds p. annum, and in all the Counties two Pounds property entitles them to a 
vote,t but no qualification is required by the Said Act for the Candidate, by which 
means immediately preceding all General Elections not only the nefarious & the 
Political Bankrupt, the Demagogue and the insiduous and Ambitious title of Friend 
‘of the People are all united in the Same Person, which makes the Country ring 
throughout into the word “dont vote for an “ English-Man, dont vote for a “ Seignior, 
a “ Merchant, a “ Judge or a “ Lawyer, all of whom are represented to have an inter- 
est in Taxing and oppressing the poor, in consequence of which, a number of the 
representatives are contracted in their ideas & Education, and of course inadequate to 
judge of the propriety of enacting Laws which in critical Times prudence and fore- 
sight would dictate, such as the Alien Act, the suspension of the Habeas Corpus, or 
any other tending to strengthen His Majesty’s Government. 

Another existing evil which I humbly submit to your Royal Highness is regard- 

ing the Government of the Militia in Lower Canada, the English and French Militia 
being kept in two distinct bodies, the one with the English, the other with the French 
word of Command, is as impolitic as absurd; for instance in Case of Insurrection 
Rebellion or Invasion by a Foreign Enemy, the Officer commanding His Majesty’s 
Forces would of course give the word of Command and in the English Tongue, a 
great proportion, however, of the aid in which under such circumstances the Country 
reposes speaks the same language and receives the same word of Command as the 
assailants, the consequences of such a system are not so difficult to forsee as they 
are to contemplate with Horror. ; 
His Majesty’s Dominions in America in their present disjointed state are 
dangerously weak from the following reasons (viz'.) one province is not bound by 
Law to assist the other if attacked by an Enemy in case of Treason raising her 
standard in the Country, or if attacked from without by a Foreign Enemy, might 
not a misunderstanding take place between the General commanding the Kings 
Forces and the General commanding the Militia arising solely from this cause, 
similar to the differences which occurred in Sep’. 1759 amongst the French Officers, 
who were jealous of the Fame of General Montcalm and which contributed so much 
to the ultimate subjugation of the Province. 

Your Royal Highness will perceive that one Colony in the event of an attack, as 
things are at present, not only receives no aid from the others, but by the misunder- 
standing which it is possible might arise between the General and Governor, they 
might even become hostile to each other at the moment of danger. 

The Remedies which I would suggest for the Evils classed under the different 
Heads is to unite the Provinces of Upper and Lower Canada if it conveniently can 
be done, if not erect eight new Counties on the three Million acres of Land recently 
granted who would return two Members each—to make the Parliament sit for seven 
years in lieu of four years, and render a qualification necessary for every Member to 
the extent of at least one hundred and fifty pounds p Annum in landed property, or 
a permanent Salary to that amount— TI should here wish to observe to your Royal 





1. See Article XX. of the Constitutional Act, 1791, Constitutional D , ie 
Shortt and Doughty, 1907, page 699. Delite tes Case name 
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Highness, the impossibility the Country can prosper under the present constitution 
which draws forth a majority of the most inflamed of the worser order, whilst the 
qualification proposed would draw forth the Sense and Education of the Country. 

The uniting the Provinces or erecting eight new Counties would bring the Eng- 
lish considerably nearer the French in point of Number, and as it is but too evident 
in all Countries the Head of a Party will prostitutionally oppose His Majesty’s Gov- 
ernment untill they are called into power or obtained some situation equal to their 
views. 

By having a seven years Parliament Your Highness will perceive that the evil 
of being obliged to provide for such scrambling Demagogues will more seldom occur; 
either uniting the two Provinces or erecting new Counties will add eight Members to 
the Legislative Council. 

The Remedy for the evil complained of under the paragraph N°. 6 with humble 
duty and submission to Your Royal Highness seems to require a measure calculated 
to unite the interests of the different Provinces, which I conceive cannot be effected 
in any other way so well as by His Majesty’s Government appointing a Governor 
General and a Commander in Chief invested in the same person for the four Provinces 
with a Lieuten* Governor in each Province to give or withold the Royal assent to the 
Laws, and Patronage would in that case be equal to keeping the Parliament in order, 
by which means Laws would be soon made for the Provinces reciprocally to aid each- 
other in time of danger, the Governor General and Commander in Chief I should 
ecnceive would be the proper person to receive all communications, Civil and Mili- 
tary Post Master General &. &. and should be Master of the Geography of the 
County, the English, French and German Languages, it is also necessary he should 
be well acquainted with the four Provinces and the Characters of those in power at 
present, with the Manners and Customs of the French and Germans also, if possible, 
as there are a considerable number of both in british America. 

All of which is humbly submitted to Your Royal Highness who I hope will have 
the gracious and condescending Goodness to put a favorable construction on the 
humble efforts thus made for the good of my Country, for whose welfare Your Royal 
Highness is well acquainted how much I have suffered during these last twelve years 
and upwards and if I am so happy to give one single new Idea, I shall consider it the 
happiest moment in the Life of 

Your Royal Highness’s, most devoted humble, and most obedient Servant 

JOHN BLACK, Paul Street, Finsbury Sq”. 
9 Oct. 1806. 


PROCEEDINGS RELATIVE TO THE PETITION AGAINST THE ELECTION 
OF JUSTICE THORPE. 


JOURNAL OF THE LEGISLATIVE ASSEMBLY, UPPER CANADA.* 
Monday, 9th February, 1807. 
Prayers were read. 

Read, the petition of Duncan Cameron, John Birkier, Alexander Wood, George 
Playter and sundry other Freeholders of the Counties of Durham and Simcoe and 
the East Riding of the County of York, setting forth the ineligibility of Mr. Justice 
Thorpe? as a Member in this Honorable House, for the aforesaid Counties and 
Riding, which is as follows. 


1. From the typewritten copy of the Journal of the House of Assembly of Upper Canada 
in the Canadian Archives. 
2 2 Bobert Thorpe had been a member of the Irish Bar. In November, 1802, he was 
appointed a Judge of the Supreme Court of Prince Edward Island. In July, 1805, he was 
given a commission as Judge of the Court of King’s Bench for Upper Canada. As seen from 
the documents given above he was suspended from office on the recommendation of Lieu- 
tenant-Governor Gore. He was later appointed Chief Justice of Sierra Leone but his caree” 
here was even less happy than it had been in Upper Canada. 
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To The Honorable the Representatives of the 
Commons of Upper Canada in Parliament 
assembled. 

The Petition of the undersigned Freeholders of the East Riding of the County 
of York and Counties of Durham and Simcoe. 

Most Respectfully Sheweth :-— 

That His Majesty’s Writ, bearing date the Twenty-first day of November now 
last past, did issue for the electing of a Knight to represent the East Riding of the 
County of York and the Counties of Durham and Simcoe in the Assembly of this 
Province in the place of William Weekes, Esquire, deceased.* 

That William Allan, of York, Esquire, was duly appointed Returning Officer for 
the said Riding and Counties, and did, on the Twenty-ninth day of December, pro- 
ceed to such election. 

That Robert Thorpe, Esquire, one of His Majesty’s Judges in the Court of his 
Bench in this Province, and Thomas Barnes Gough, of York, Esquire, were the only 
candidates nominated by the respective Freeholders then and there present. 

That Your petitioners previous to the closing of the poll, the election not being 
determined on view, did protest against the return of the said Robert Thorpe for the 
reasons and causes hereafter set forth. 

That the said Robert Thorpe has been returned as a Member for the said Riding 
and Counties, he having a majority of votes, to wit, two hundred and sixty-eight, and 
the said Thomas Barnes Gough only one hundred and fifty-nine votes whereas Your 
Petitioners humbly conceive that the said Thomas Barnes Gough should have been 
returned Member of the said Riding and Counties for the reasons and causes follow- 
ing, to wit. 

That the said Robert Thorpe, at the time of such election, was, and still is one 
of His Majesty’s Judges of the Court of his Bench in this Province. 

That in England none of the Judges of the Court of King’s Bench, Common 
Pleas, Barrons of the Exchequer who have judicial places, can be chosen Knight, 
Citizen, or Burgess in Parliament.” 

That having adopted in this Province the law of England as a rule of decision, 
the said Robert Thorpe was not then and now is not eligible in this Province to sit 
as a Member in Your Honorable House of Assembly, that in the attainment of such 
an object as Judge, who decides on the life, liberty and property of His Majesty’s 
subjects, must necessarily be liable to the frailties and passions incident to human 
nature, and may therefrom imbibe partialities, prejudices or prepossessions repug- 
nant to and at war with the purity of the unsullied ermine, inimical to the indepen- 
dence and dignified administration of the law, and subversive of the free and consti- 
tutional liberties of His Majesty’s subjects. 

That Your Petitioners have further to state with great deference to Your Honor- 





1. William Weekes, the former member had been one of the leaders of the party 
opposed to the administration. On the occasion of a trial before Justice Thorpe of a suit in 
which he was interested, Weekes undertook to make a bitter attack on the government. This 
procedure in a Court of Justice was keenly resented by Weekes’ Counsel, Robert Dixon, and 
led to a duel with the result that Weekes was fatally injured. 

2. Mr. Thorpe in an undated letter to Lieutenant-Governor Gore referring to this point 
says: “I have anxiously considered if by any mode, I could with propriety decline being a 
member of the House of Assembly, and whether I look to England, or the Colonies, I can find 
no one authority to cover a manifest dereliction of principle. 

Judges are considered in the Legislature, for which reason many are created Peers and 
all Judges have sat in the Commons except such as are constitutionally to attend the Lords 
to assist when a Court of Justice. I have known a Chancellor of the Exchequer sit in his 
Court and Conduct all the business of Finance, the Master of the Rolls, the Judges of the 
Admiralty and LHcclesiastical Courts, the Chief Justice’s of Bly. Chester & the Welsh 
Judges, &., &c., the Judges in Canada and in the other Colonies have constantly sat in the 
House of Assembly.” See the Canadian Archives, Q. 310. page 83. ; 

See also Castlereagh to Craig, Septeber 7th, 1809, private, page 364. 
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able House that this procedure is unconstitutional, inasmuch as being an attempt to 
clothe, arm and blend in one person, the conflicting powers, authorities and juris- 
diction of the Legislature and Judicial functions contrary to the spirit of good gov- 
ernment and the immemorial usage and custom of the Commons of England, whose 
rules of conduct Your Honorable House has adopted as the criterion of your deci- 
sions, where not otherwise specially provided for. 

Wherefore your Petitioners, conceiving that the said Robert Thorpe was not law- 
fully returned, and that Thomas Barnes Gough was duly elected, pray that the said 
return may be reformed and amended, and the name of Thomas Barnes Gough be 
inserted on the roll, and the name of Robert Thorpe erased therefrom. 

And as in duty bound your Petitioners will ever pray. 

York, 4th February, 1807. 


JOURNAL OF THE LEGISLATIVE ASSEMBLY. 


10th February, 1807. 


Agreeable to leave given the House then resolved itself into a Committee to go 
into the further consideration of the petition complaining of the undue return of 
Mr. Justice Thorpe as Member to represent the Counties of Durham, Simcoe, and the 
East Riding of the County of York. \ 

Mr. Speaker left the Chair. 

Mr. Cowan again took the chair of the Committee. 

Mr. Speaker resumed the Chair. 

Mr. Cowan reported that the Committee had gone through the consideration of 
the said Petition, which he was directed to report whenever the House should be 
pleased to receive the same. 

The House then resolved that the Report be now received. 

The Report was then unanimously received, and read by the Clerk at the Table, 
which Report is as follows. 

Resolved, That it is the opinion of the Committee that the Petition of the Inhabi- 
tants of the Home District, complaining of the undue election of Mr. Justice Thorpe, 
does not contain sufficient grounds, if true, to make the election of the sitting Mem- 
ber for the Counties of Durham, and Simcoe and the East Riding of the County of 
York void. 

The House accordingly resolved the same.’ 


GORE TO WINDHAM.? 


No. 20. York, Upper Canada, 
13 March 1807. 
Sir, 

It is a sense of my Duty, in the situation I have the honor to be placed, and my 
regard for His Majesty’s Interest, and I will add, for the safety of this Province, 
that have induced me to trouble you with a tedious narrative, respecting the Char- 
acter and Conduct of M*. Justice Thorpe, one of His Majesty’s Judges of the Court 
of King’s Bench; the particulars I have recited are numerous, some of them at first 
view unimportant, but taken together, disclose in the fullest manner, circumstances 
respecting that Gentleman, and this Province, which I conceive it would be culpable 





1. Later in the session a Bill was introduced “ to remove doubts respecting the eligibility 
of the Judges of His Majesty’s Court of King’s Bench to sit in the House of Assembly in this 
Province.” Its consideration was, however, deferred for three months. See the Journals of 
the House of Assembly for Upper Canada for March 4th, 1807. 

2. From the copy in the Canadian Archives, Q. 306, page 59. 
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in me to conceal, and I think it is highly necessary that you should be made acquainted 
with. I therefore with earnestness, solicit your attention, to the following state- 
ment. 

Very soon after the arrival of M'. Thorpe in this Province, his Public Conduct 
attracted the notice of all considerate men; the Publication purporting to be an 
Address from the Grand Jury of the Home District (A) on the first Public exercise 
of his Functions as a Judge, evinced a strong disposition to make the Courts of 
Justice, the Theatres for Political harangues, and a subsequent one from the Petty Jury 
(B), (a thing heretofore unknown in this Country) afforded a sufficient proof of a 
desire in the Judge, to encourage Strictures on the Government from every discrip- 
tion of persons, however incompetent they might be to form any correct opinion upon 
the subject, or however foreign such a subject might be, from the occasion for which 
they were convened.” 


_ M Thorpe’s conduct, since he has been elected a Member of the House of 
Assembly,® has been most inflammatory—And however it is to be lamented that the 
Government have not greater influence in the House of Assembly, for during the 
Session which has just closed, he had been unable to carry any one point, to embar- 
rass the Government—He moved an Address, which was most insidious, and 
inflammatory, on the subject, of those Persons who had adhered to the Unity of the 
Empire—which was rejected—In his proposal for vesting the Power of Appointing 
Trustees to the Public Schools, in the House of Assembly instead of the Lieutenant 
Governor, after a violent Declamation, and abuse of the Executive Government, he 
asserted, that it was....privilege of The House of Assembly to nominate to office—in 
this attempt, he was supported by two only— And on a Question relating to the 
Duties, imposed by the 14 of the King, (which M*™ Thorpe contended was at the dis- 
posal of the Provincial Legislature—) he stood alone! and I am happy to observe, that 
in the instance of a Judge of the Court of Kings Bench, making an attempt, to dero- 
gate from the authority of the British Parliament, he could not in a popular Assembly, 
prevail on a single person to join him, notwithstanding, his Pathetic allusions, to the 
Revolt of the American Colonies. 

When the business of the Session was nearly concluded, an address was moved 
in the House of Assembly, to relinquish their claim to about six. Hundred Pounds, 
which had been taken out of the Provincial Funds, and appropriated, by the late 
General Hunter (to particular Colonial purposes—) without the concurrence of the 
other Branches of the Legislature, this measure was opposed by M*. Thorpe with his 
usual violence, but without effect. 

IT have enclosed for your information, a statement of what passed at the first 
interview I had, by appointment with M*. Justice Thorpe, soon after my arrival in 
this Province, and my remarks on what passed at that interview. (No. 1.5) however 
absurd, and malevolent, some part of M'. Thorpes assertions may be, and however it 
betrays the Ignorance, and indecent warmth of that Gentleman,—these circumstances 
might be overlooked and forgiven, had his observations been reserved for my ear 
alone—but it is notorious, that M*. Thorpe upon all occasions, is anxious to introduce, 
and enforce those Topics, and that he has not only made them the constant subject 
of conversation in all Companies, where he is admitted, but the Theme of his Declama- 
tion in the House of Assembly, and the Rule of his Political conduct. 





1. See the Canadian Archives, Q. 306, pages 72 and 75 for the enclosures A and B. 
2. The section of the letter which follows contains a criticism of Mr. Thorpe’s consent 
while on the circuit. 
3. See page 325. 
4. See page 323, note 1. 
= Bae enclosures (1) and (2) are to be found in ‘the Canadian Archives, Q. 306, pages 
an : . 
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M*. Thorpe having accused the late Government of Peculation, I eall’d upon him, 
to state to me in writing, the particular acts of Peculation that Government had been 
guilty of; I transmit M*. Thorpes answer, and my observations on his letter (No. 2). 

Such, Sir, is the career, and such has hitherto been the conduct of a man, whose 
peculiar duty it is, to inculcate subordination; and to recommend, and enforce respect 
and submission to the Government—So has the confidence, and liberality of the 
British Government, been abused and perverted by some of its Officers in this Colony 
—and the friends of good order, have seen with regret and indignation, Persons sent 
into the Province with large salaries, and in high official Situations, industrious only 
in doing mischief; spreading discontent amongst the Inhabitants—urging the Demo- 
cratic Branch of the Constitution to the most extravagant assumptions of authority, 
and endeavouring by every means in their power, to Embarrass and weaken that Gov- 
ernment, which they were sent to aid and support—Emissaries sent by an Enemy 
to seduce the affections of the People would be much less dangerous, their suggestions 
would be received with caution, and listened to with suspicion; but when the Common 
People hear a Judge, declaiming openly against The Kings Government, and see him 
opposing all its measures, they cannot fail to think, that something must be wrong— 
little accustom’d to that eccentricity of character, when honor, duty and even Interest, 
lie prostrated at the feet of vanity; it is impossible for them not to suppose that this - 
Conduct, must have some better foundation, than the working of a perverse self 
importance, determined at all hazards to be distinguished. 

The above narrative I am sensible is long, and unpleasant; I have stated every 
circumstance from an anxiety, that you may not be misguided by a partial represen- 
tation—The Documents to which I refer, speak for themselves, and authenticate my 
statement. 

The next circuit commences early in August, when M*. Thorpe will have another 
opportunity of disseminating his Opinions, I must therefore most. earnestly request, 
that you will honor me with your Instructions relative to this Gentleman— 

I have no hesitation in giving my opinion, that if His Majesty is pleased to per- 
mit M*. Thorpe to retain his situation in this Province, that the most serious evils 
may be apprehended—And I ought not to conceal from you, that I have been urged, 
by the most respectable Gentlemen in the Colony, for the sake of Public tranquillity, 
to suspend M*. Thorpe from his situation of Judge—this advice I have resisted, hav- 
ing time to receive your directions, before the commencement of the Circuit—And 
confidently relying on your support to maintain order, and authority in this Province. 


I have the honor to be, 
Sir, 
with the greatest respect 
Your most Obedient 
Humble Servant 
FRANCOIS GORE, 
Lt. Governor. 
The Right Honble. 
William Windham 
&& &e &e 
Endorsed :—Upper Canada 
138 March 1807. 
Lt. Gov". Gore 
No. 20 
R/ 10 May. 
Twelve Inclosures. 
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Downing Street 
N° 2 
19 June 1807— 
Sir, 

Your Dispatches from N°. 10 to N°. 20 inclusive have been received and laid 
before the King. 

The various particulars which you have stated of M*. Justice Thorpe’s having 
exceeded his duties as a Judge, by mixing in the political parties of the Province, 
and encouraging an opposition to the Administration afford such well grounded reasons 
for believing that his continuance in office would lead to the discredit and disservice 
of His Majesty’s Government, that I am commanded to signify to you His Majesty’s 
Pleasure that you do suspend M* Thorpe from the Office of Judge in Upper Canada 
and measures will be taken for appointing a Successor. It is by no means intended, 
nor, I am sure, is it your wish that this measure should be extended beyond the limits 
of what is necessary for His Majesty’s Service, and you will therefore intimate to 
M’ Thorpe that I hope I may be enabled to recommend him to some other professional 
situation under an assurance that he will confine himself to the duties of his Profes- 
sion hereafter, and abstain from engaging in Provincial Party.* 


The Address of the Assembly® relative to certain Monies which had been appro- 
priated out of the Provincial Revenue by order of The Lieut: Governor with other 
papers upon this subject have been referred to the Attorney, and Solicitor General, 
and I herewith inclose a Copy of their opinion for your Information.* I perceive by 
your letter N° 19 that you have pursued the course recommended by the Law Officers 
in that report; and I am happy to find that your proceedings on this oceasion have 
produced a proper effect in the House of Assembly. 


\ 


I have the Honour to be, 


Sir, 
Your Most Obedient, Humble Servant. 
ss CASTLEREAGH. 
To 
Lieut: Gov’. Gore. 
&. &. & 





1. From the original despatch in the Canadian Archives, G. 55, pt. 1, page 115. 
2. See page 325, note 2 

8. See page 320. 

4. See page 321. 
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REDISTRIBUTION ACT, UPPER CANADA.2 
IN THE FORTY-EIGHTH YEAR OF GrorGE THE THIRD. 


Cuap, XI, 


An Act for the better Representation of the Commons of this Pro- 
vince in Parliament, and to repeal part of an Act passed in the 
fortieth year of his Majesty’s reign, entitled “an Act for the 
more equal representation of the Commons of this Province, and 
for the better defining the qualification of Electors.’ 


[Passed 16th March, 1808. 


WHEREAS it is necessary to encrease the representation of the 
Commons of this Province in Parliament; Be it Enacted by the 
King’s most Excellent Majesty, by and with the advice and consent of 
the Legislative Council and Assembly of the Province of Upper 
Canada, constituted and assembled by virtue of, and under the author- 
ity of an Act passed in the Parliament of Great Britain, intituled, 
“An Act to repeal certain parts of an Act passed in the fourteenth 
year of his Majesty’s reign, intituled, “An Act for making more 
effectual provision for the Government of the Province of Quebec, in 
North America, and to make further provision for the Government 
of the said Province,” and by the authority of the same, That so 
much of an act passed in the fortieth year of his Majesty’s reign, 
entitled “an Act for the more equal representation of the Commons 
of this Province in Parliament, and for the better defining the quali- 
fication of Electors,” as relates to the number of members to repre- 
sent the Commons of this Province in the House of Assembly, shall 
be repealed, and the same is hereby repealed accordingly. 


Il. And be it further enacted by the authority aforesaid, That 
from and after the end of the present parliament,® the representation 
of the Commons of this Province in the House of Assembly, shall be 
in manner following, that is to say, That the county of Prescot shall 
be represented by one member; that the county of Glengary shall be 
represented by two members; that the counties of Stormont and 
Russell shall be represented by one member; that the counties of Dun- 
das, Grenville, Leeds, Frontenac and Prince Edward, except the Town- 
ship of Ameliasburgh, be each represented by one member; that the 
incorporated counties of Lenox and Addington, be together repre- 
sented by two members; that the county of Hastings, and the Town- 
ship of Ameliasburgh, in the county of Prince Edward, be represented 
by one member; that the counties of Northumberland and Durham, 
shall together be represented by one member; the East Riding of the 
county of York and the county of Simcoe by one member; that the 
West Riding of the county of York shall be represented by one mem- 
ber; that the first Riding of the county of Lincoln and the county of 
Haldimand shall be represented by two members, in manner follow- 
ing, viz. the townships of Saltfleet, Ancaster, Barton, Glanford and 





1. From The Statutes of His Majesty’s Province of Upper-Canada, in 
North America. Printed by John ee er to the King’s Most 
Excellent Majesty, York, Upper Canada, 1808. : 

This Act was repealed by the Statute 60, Geo. III, Chap. II, which 
established a new basis of representation. See page 

2. See page 245. ! : 

3 The fourth parliament was dissolved by a proclamation dated 
May 2ist, 1808. 

fy For the division of the Province into counties see the Act of 1798, 


page 222. 
% 
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Binbrook, with so much of the county of Haldimand as lies between 


Dundas Street and the Onondaga Village, (commonly called Bears- 
foot) on the River Ouse, by one member, and the townships of 
Grimsby, Clinton, Gainsborough and Caistor, with so much of the 
county of Haldimand as lies between the Onondaga Village aforesaid 
and the mouth of the River Ouse, by one member; that the second 
riding of the County of Lincoln shall be represented by one member ; 
that the third riding of the county of Lincoln shall be represented by 
one member; that the fourth riding of the county of Lincoln shall be 
represented by one member, that the counties of Oxford and Middle- 
sex be together represented by one member; that the county of Nor- 
folk shall be represented by one member; that the county of Kent 
shall be represented by one member; that the county of Essex shall be 
represented by two members. 


III. And be it further enacted by the authority aforesaid, That 
no returning officer or officers who may be hereafter appointed, shall 
continue any election more than six days, but shall at the expiration 
of that time, close the poll, notwithstanding any law, usage or custom 
to the contrary. 


AN ACT REGULATING THE TRIAL OF CONTROVERTED 
ELECTIONS, LOWER CANADA! 


Anno QuapRacEesimo Ooctavo Georen III., C. 21. 


An Act to regulate the Trial of controverted Elections or returns of 
Members to serve in the House of Assembly of Lower-Canada. 


(14th April, 1808.) 


WHEREAS: it is necessary that provision be made for regulating 
the trial of controverted Elections or returns of Members, to serve in 
the House of Assembly of this Province. 

Be it therefore enacted by the King’s Most Excellent Majesty, 
by and with the advice and consent of the Legislative Council and 
Assembly of the Province of Lower Canada, constituted and assem- 
bled by virtue of and under the authority of an Act passed in the 
Parliament of Great Britain, intituléd, “An Act to repeal certain 
“parts of an Act passed in the fourteenth year of His Majesty’s 
“yeign,” intituled, “An Act for making more effectual provision for 


~ “the Government of the Province of Quebec, in North America,” 


No Petition 
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received unless 
within 14 days 
after the meeting 
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Assembly. To 
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least ten 
Electors. 


“and to make further provision for the Government of the said Pro- 
“vince,” and it is hereby enacted by the authority of the same, that 
after the end of the present Session of the Provincial Parliament, no 
petition complaining of an undue election or return of any Member 
to serve in the House of Assembly in this Province, shall be receivable, 
unless the same be presented to the House within fourteen days after 
the first meeting of the Legislature, ensuing the election or return 
complained of, and also, unless such Petition be signed, by at least 
ten Electors of the County, City, Town or Borough in which the 
Election shall have been had, or if from an unsuccessful Candidate, 
shall be supported either in the same, or a distinct Petition, by the 





1. From The Provincial Statutes of of Lower-Canada, Vol. IV, Quebec, 
printed by P. E. Desbarats . For the corresponding statute for Upper Can- 
ada, see page 316. : 
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signatures, (or marks certified by two witnesses,) of at least ten such 
Electors; and every such Petition shall state the grounds and reasons 
of complaint and in case the House of Assembly, shall think such 
grounds and reasons, (if true) sufficient to make the Election void, a 
day and hour shall, by the said house, be appointed for taking the 
same into consideration, so that the space of twenty days at least, shall 
always intervene between the day of presenting such Petition, and the 
day appointed by the House, for taking the same into consideration, 
and notice therof, in writing, shall be forthwith given by the Speaker, 
to the Petitioners, (who shall by themselves, or some one of them, 
their Counsel or Agent, attend at Quebec, for the purpose of being 
served with such notice,) and also to the sitting Member, with an 
order to them to attend and be heard at the Bar of the House, at the 
time appointed, either in person or by their Counsel or Agents, and 
such notice and order shall also be inserted by order of the Speaker, 
in the Quebee Gazette. Provided always, that such Petition may be 
taken into consideration at an earlier day, if the Parties shall consent 
thereto. Provided also, that the House may alter the day and hour 
so appointed for taking such Petition into consideration, and appoint 
- some subsequent day and hour for the same, as occasion may require, 
giving to the respective parties the like notice of such alteration and 
order to attend on the said subsequent day and hour as aforesaid. 
Provided further, that whensoever the matters contained in such Peti- 
tion, as above said, cannot be fully heard, tried and adjudged, at the 
same Session of Assembly, in which the same were begun, that the 
same may be continued and taken up, heard and adjudged upon, at 
the next meeting of the House of Assembly, in the same manner as if 
no prorogation had taken place. 


II. And in order to prevent frivolous and vexatious Petitions. 
Be it further enacted by the authority aforesaid, that before any Peti- 
tion against an election as above said, shall be brought up, or pro- 
ceeded upon, in the House of Assembly, a Recognizance shall be 
entered into before-the Speaker of the House of Assembly, or before 
one of the Justices of the Court of King’s Bench, or Provincial Judge 
of the District, according to the form expressed in the Schedule here- 
unto annexed, to wit; the Petitioning Candidate, in the sum of thirty 
Pounds, and two other Petitioners in the sum of fifteen Pounds, each, 
and conditioned, that the Petitioners will appear and prosecute such 
aggrieved, such sum and sums of money, as the House of Assembly 
Petition, and will pay to such person or persons as may be thereby 
may award for costs and expences, that the parties, or any of them 
against whom the said Petition shall have been made, may be put to by 
reason of the said complaint, if the same should be adjudged frivol- 
ous and vexatious, or not founded on grounds sufficient to justify the 
Petitioners in having made the same. Provided always, that such 
Recognizances, as is herein before required, if taken before any such 
Justice of the Court of King’s Bench, or Provincial Judge as afore- 
said, shall, by such Justice or Judge he certified and transmitted to 
the Speaker of the House of Assembly, so soon after as the same shall 
be taken as may be, and that no proceedings shall be had upon any 
such Petition as aforesaid, until such Recognizances shall be so certi- 
fied and transmitted unto the said Speaker, in manner aforesaid. 
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III. And be it further enacted by the authority aforesaid, that in 
the event of the Election or return complained of being declared void, 
then and in such case, the Petitioners shall recover from the Sitting 
Member whose Election or return shall be so declared void, (Pro- 
vided such voidance arises from any Act done by or with the knowl- 
edge and consent of such sitting Member), the costs and expences 
awarded as above, that they or any of them shall have been put to in 
prosecuting their complaint, and in all cases of costs and expences so 
awarded by the House, the Speaker shall give a certificate thereof, 
and the same, if refused to be paid, shall be recoverable by action of 
debt, in the Court of King’s Bench or Provincial Court of the District 
or inferior District, wherein the Parties refusing to pay, may respec- 
tively reside. 


IV. And be it further enacted by the authority aforesaid, that 
the Petitioners complaining of any Election or return, shall deliver 
to the Clerk of the House of Assembly, within a reasonable time, to 
be established by the House, before the day fixed as above said, for 
hearing the merits thereof, a list of such witnesses as they mean to 
produce on the trial; and the sitting Member shall do the like; and it 
shall be lawful for the Speaker of the House of Assembly, and he is 
hereby empowered and required, by Warrant under his hand and seal, 
directed to such person or persons as by him shall be specially 
appointed, to summon and require the attendance of the witness or 
witnesses, in such lists named, at the day and. hour fixed for trial, to 
give evidence thereon, such day and hour to be mentioned in the said 
warrant; and it shall be incumbent upon the person or persons, at 
whose instance a Witness is summoned, and before it shall be obli- 
gatory upon such Witness to attend, according to such Summons, to 
advance to the said Witness, if by him required, a reasonable number 
of day’s expences at the rate of two shillings and six Pence per day,. 
and also one Shilling per league, in going from and returning to his 
place of residence. 


V. And be it further enacted by the authority aforesaid, that at 
the time appointed for taking such Petition into consideration, and 
after reading the order of the day for that purpose, the House shall 
be cleared, and the Speaker, with the Members thereof, (excepting the 
Member or Members whose election shall be contested,) shall be sworn 
at the table, well and truly to try the matter of the Petition referred 
to them, and a true Judgement give according to the evidence; the. 
Speaker shall then take the Chair, the doors shall be opened, and the 
Petitioners, their Counsel or Agent shall attend at the bar. 


VI. And be it further enacted by the authority aforesaid, that 
the Witnesses for the Petitioners and for the Sitting Member shall 
be ordered by the Speaker to retire without the House ; and the Peti- 
tioners, their Counsel or Agent, shall call their Witnesses in, one by 
one, for examination; and each and every Witness as aforesaid, shall: 
be sworn at the bar of the House, before giving his evidence. 


VII. And be it further enacted by the authority aforesaid, that 
after the Witnesses for the Petitioners shall have been examined, and- 
all other evidence offered and allowed on their behalf gone through,. 


.the sitting Member or Members shall be required by the Speaker - 


to make a defence, and the Witnesses for the said sitting Member or- 
Members, shall be separately called in for examination, and shall be- 
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sworn in manner aforesaid. Provided always, that whenever any 
Member of the House shall be a Witness, he shall not be obliged to 
retire as aforesaid, but shall be sworn in his place.! 


VIII. Provided always, and be it further enacted by the author- 
ity aforesaid, that in cases, wherein it shall appear that the expence 
of bringing Witnesses to the bar, would be considerable, it shall and may 
be lawful to and for the House of Assembly, to nominate and appoint 
three Commissioners, (one of whom shall be Chairman) for the pur- 
pose of examining the Witnesses of the parties, at such time and at 
such place or places as in such reference shall be appointed, and the 
said Commissioners shall, before proceeding on the business of their 
said Commission, take and subscribe the following oath, (that is to 
say) “I, A.B. do swear, that I will, without favour, affection or 
“malice, and according to the best of my skill and knowledge, well 
“and truly perform the duty of a Commissioner appointed to hear 
“and examine the evidence which shall be brought before me by 
“virtue of a reference, under the hand and Seal of the Speaker of the 
“House of Assembly, upon a Petition, (here mention the names of the 
“ Petitioners or some of them,) according to the Rules, Regulations 
“and Directions contained im an Act passed in the forty eighth year 
“of the Reign of King George the Third, intituled, “An Act to regu- 
“late the trial of controverted Elections or Returns of Members to 
“serve in the House of Assembly of Lower Canada,’ which oath the 
said Chairman of the said Commissioners having first taken and sub- 
scribed the same in the presence of the others, is hereby authorised 
and empowered to administer to the said other Commissioners; and 
such Commissioners shall sit every day, (Sundays and Holy days 
excepted,) from the hour of ten in the morning, till four in the after- 
noon, and shall not adjourn, for any longer time than twenty four 
hours, except in case of the death, sickness or unavoidable absence 
of one or more thereof, or except, in case of removal to another place 
of meeting; and the said Commissioners shall have authority and are 
hereby empowered, to appoint a Clerk, to take down in writing, 
minutes of all their proceedings, in an accurate manner, and of all 
such evidence as shall be given or produced before them, and the oppo- 
sitions to such evidence; which said Clerk shall be by them duly sworn 
so to do, and they shall proceed in examining upon oath, (which oaths 
they are hereby authorised to administer) all and every witness or wit- 
nesses in the above mentioned lists, who shall come before them; and 
the said Clerk shall make, or cause to be made, true copies of all such 
proceedings and evidence, and shall give one such copy to each of the 
parties interested, or his or their Agent, if the same shall be 
demanded, on being paid for every hundred words contained in the 
said copy, the sum of six pence; and within ten days after the evidence 
before the said Commisioners shall be closed, the said Commissioners, 
or any two of them, shall cause a copy of the minutes of all their pro- 
ceedings, and of the evidence to be made, and shall compare the same 
with such minutes, and then sign and seal such copy, and shall trans- 
mit the said copy, so certified, to the Speaker of the House of Assem- 
bly, who shall, accordingly, communicate the same to the said House. 





1. Articles V, VI, VII, have been paopie’ from the Act for Upper 
Canada, see page 317. Articles III, IV, V. 
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IX. And be it further enacted by the authority aforesaid, that 
after a copy of the said proceedings and evidence and objections to 
the said evidence shall be received by the said Speaker, the said House 
shall appoint a day, for taking such proceedings, evidence and opinions 
of the said Commissioners, into consideration, and shall, on such day 
proceed to try and determine the merits of the said Petition, in such 
manner, as the House of Assembly are to proceed upon other contro- 
verted Elections, save and except, that the said House shall not call 
for, or receive any other or further evidence written, but the House 
shall determine on all such matters and things from the written 
minutes of the proceedings and evidence, before the said Commis- 
sioners, signed, sealed, certified, and by them transmitted as afore- 
said, being first duly sworn before they shall proceed to take the 
merits of the same into consideration, on the day that shall have been 
so fixed. Provided always, that the said House, shall be at liberty to 
hear Counsel, for each of the parties. 


X. And be it further enacted by the authority aforesaid, that the 
said Commissioners shall be, and hereby are empowered, by warrant 
under the hand and seal of their chairman, or of any two of them, 
directed to such person or persons as by him or them shall be speci- 
ally appointed, to summon and require the attendance of the witness 
or witnesses, in the lists herein before mentioned, at the day and hour, 
and place fixed to give evidence thereon; which day and hour and 
place, shall be mentioned in the said warrant, and every person so 
summoned to appear and give evidence, who shall refuse or neglect 
to appear, (a reasonable number of days expences being first advanced 
to him, if required, at the rate of two shillings and six pence per 
day, and also one shilling per league, for each and every league, 
in going from and returning to his place of residence) or 
appearing, shall refuse to be sworn or give evidence before the 
said Commissioners, unless in cases of reasonable excuse, to be 
allowed of by the said Commissioners, or who shall be guilty of any 
contempt, or improper behaviour towards the said Commissioners, 
while sitting in the execution oftheir Commission, shall, each, forfeit 
and pay a sum, not exceeding twenty pounds, current money of this 
Province; and such penalty shall be recoverable before any two of His 
Majesty’s Justices of the Peace who are hereby authorised and required 
to hear and determine the same, in a summary manner, either by 
voluntary confession of the Party or Parties accused, or upon the 
Oath of one or more credible Witness or Witnesses, other than the 
Prosecutor; and in case of non payment of such penalties, after con- 
viction thereof, the same shall be levied by distress and sale of the 
offenders goods and chattels, by Warrant, under the hand and Seal of 
such Justices directed to any Peace Officer, and the overplus of the 
money 60 levied, (if any there be,) after deducting the Penalty and 
reasonable cost, shall be returned to the owner; and the one half of 
such penalties shall be paid to the Prosecutor, and the other half, into 
the hands of the Justices before whom the conviction shall have been 
had, to be by them transmitted to His Majesty’s Receiver General, for 
the use of His Majesty, to be applied toward the support of the Gov- 
ernment of this Province, and shall be accounted for to His Majesty, 
through the Commissioners of His Majesty’s Treasury for the time 


_ being, in such manner and form as His Majesty shall direct. 
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; XI. And be it further enacted by the authority aforesaid, that the 
said Commissioners shall, each of them, be entitled to demand and 
receive, for their services, the sum of fifteen Shillings, and the Clerk 
of the said Commissioners, ten Shillings for every day which they 
respectively shall have duly attended, during the execution of the said 
Commission, and ten shillings only for every day, which they respec- 
tively shall have been necessarily engaged in travelling from and to 
his or their usual place of residence, to or from the place or places of 
the meeting of the said Commissioners and the said Clerk; which said 
several sums, shall be paid to them, respectively, by the persons who 
entered into recognizances as above said, or any of them, upon a 
Certificate, under the hand of the Speaker of the House of Assembly, 
stating the sum or sums so payable, being to him or them produced. 


XII. And be it further enacted by the authority aforesaid, that 
the Oaths by this Act directed to be taken, (those of the said Com- 
missioners and of their respective Clerk and of the Witnesses brought 
before them excepted,) shall be administered by the Clerk of the 
House of Assembly, or in his absence by the Clerk Assistant, who is, 
and each of them are hereby authorised to administer the same; and 
that any person who shall be guilty of wilful and corrupt perjury, in 
any evidence which he shall give, before the said House, or before the 
said Commissioners, in consequence of the Oath which he shall have 
taken by the directions of this Act, shall, on conviction thereof, incur 
and suffer the like pains and penalties to which any person convicted 
of wilful and corrupt perjury, is liable by law. 


XIII. And be it further enacted by the authority aforesaid, that 
no sitting Member, whose election shall be contested as aforesaid, shall 
vote upon any question, which shall arise in the course of the trial or 
upon the decision thereof. Provided always, that no such decision 
shall be had, nor any question touching elections be proposed, unless 
there be a Quorum of the House present, and no Member shall have 
a vote upon such decision, who shall not have attended during the 
examination of the Witnesses, who shall have been heard before the 
House themselves, and the hearing of the Parties by themselves or 
their Council.? 

XIV. And be it further enacted by the authority aforesaid, that 
the Petitioners against an election or return, and the sitting Member 
or Members, shall, in a reasonable time, to be fixed by the House of 
Assembly, before the trial be proceeded upon, interchange, with each 
other, lists of the names of all such votes and voters to which either 
of the said Parties intend to object before the said House, and the 
grounds of their objections thereto, and of all such other matters 
and things as either of the said Parties, mean to insist upon or con- 
tend for, or to object to, before the said House. 

XY. And be it therefore enacted by the authority aforesaid, that 
in all cases of non payment of cost and expences, incurred upon the 
trial of contested elections, before the House of Assembly, as also, of 
the allowances to the said Commissioners, and their Clerk, the same 
shall and may be, respectively, recovered, by the Parties entitled there- 
to, by action of debt against the persons, respectively, entering into 
recognizance as aforesaid, or against the sitting Members, respectively, 


1. Compare with Articles VI. and VII. of the Act for Upper 
Canada, page 818. 
29e—22 
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according as the case may be, in the Court of King’s Bench, or other 
Court where debts of like amount are recoverable; in which action, it 
shall be sufficient for the Plaintiff or Plaintiffs to declare, that the 
Defendant or Defendants is or are indebted to him or them in the 
sum mentioned in the Certificate of the Speaker of the House of 
Assembly, by virtue of this Act; and the said respective Certificates 
of the said Speaker, shall be deemed full and sufficient evidence and 
support, of such action of debt; and the Party or Parties, in whose 
favor Judgment shall be given, in any such action, shall recover his or 
their costs. 


XVI. And be it further enacted by the authority aforesaid, that 
this Act shall be in force to the first day of January which will be in 
the year of our Lord one thousand eight hundred and eleven, and 
from thence to the end of the then next Session of the Provincial 
Parliament and no longer.’ 


SCHEDULE. 


Form of a Recognizance to be entered into before any Petition 


against an election or return of a Writ of election, can be proceeded 


upon. 
Be it remembered that on the.. . day of.. : 

in the year of our Lord.. Tetore: me A.B. _ (Speaker oe the 
House of Assembly) came “OD ne moet ..and E#.F. of 
cand G.H. of.. PLE ee severally 

dernogledved betnasihes to owe the fotlowine 's eee hat is to say, 
the said C.D. the sum of.. 2. eee and thersaid 4 erwamdsGekle 
.the sum wort ST ae ere each, to be levied on 


ieee romecnye. Pah and chattels, lands and tenements, to the use 
of our Lord the King, his Heirs and Successors, or to the use of the 
Parties who may appear to be aggrieved by a Petition, about to be 
presented to the House of Assembly, against the regularity of a cer- 
tain election, held in the..................for a representative, to 
serve in the said Assembly, (or against the return as the case may be,) 
in case the said C.D. shall fail in performing the conditions here- 
under mentioned. 


The condition of this recognizance is, that if the said C.D. shall 
duly appear before the said House of Assembly, at such time or times, 
as shall be fixed by the said House of Assembly, for taking into con- 
sideration, a Petition, signed by the said C.D. and divers other per- 
sons, complaining of, (here specify the complaint, whether for an 
undue Election or an undue return, or for want of a return, that no 
return has been made upon an election concluded,) for the County, 
‘Town or Borough of............; and shall appear before the said 
House, for trial of the said Petition, and if necessary at every subse- 
quent Sessions of this present Assembly, and follow up the same, 
until a final determination thereupon, or until the same shall have 
been withdrawn by permission of the said House of Assembly; and 
shall also pay such costs, as the said House of Assembly shall resolve 
and adjudge to be paid to any person or persons aggrieved by the said 


1. This Act was renewed in 1812 and again at different periods until 
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Petition, then this Recognizance to be void, otherwise to be and 


remain of full force and effect. 

Taken and acknowledged, before me, in 
pursuance of an Act passed in the 
48th year of His Majesty, Geo. III., 
chap. ; 


C.D Gn5:) 
E.F. (1.8.) 
C.H.GL.S:) 


OPINION OF SIR JOHN NICHOLL ON THE POWERS OF THE BISHOP 
OF QUEBEC.* 


I apprehend, that the Functions here 
meant, taken with reference to the Patent, 
are those of the general superintendence 


QUERIES 


1%* As by the Patent erecting the See 
and appointing the Bishop of Quebec, it 
is declared that the Bishop may confer 
Orders, may confirm and exercise all 
other Functions peculiar and appropriated 
to the office of a Bishop. 

Your Opinion is desired with regard to 
the number nature and extent of these 
functions thus peculiar and appropriated 


by the Bishop of the conduct & discipline to the office of a Bishop.” 


of his Clergy. 
Jou’: 


The Canon & Ecclesiastical Laws, as 
received in England, and any Statutes 
relative to the Church of England. 

Jee 


1. From the copy in the Canadian Archives 
Sir John Nicholl at this time held the pos 


Q4y By the said Patent, spiritual & 
ecclesiastical Jurisdiction is given to the 
Bishop ini the several Causes and Matters 
expressed in the Patent, and in no others, 
according to the Laws & Canons of the 
Church of England.* 

Your Opinion is desired as to the ex- 
tent of the meaning of the word Laws. 


3uy By the said Patent the Bishop has 
power to appoint Commissaries, and by 
them or by himself to give Institution, to 
grant Licences to Curates, to visit all 
Churches, and Clergy of the Church of 
England, with all manner of Jurisdiction 
power and Coercion Ecclesiastical as may 
be required, & to call before him or them 
the Olergy aforesaid, and to enquire by 
witnesses to be sworn in due form of Law, 
and by all other lawful ways and Means 
by which the same may be most effectually 
done, concerning their Morals and Be- 
haviour: and to administer all such 


, Q. 108, page 142. ; 
ition of King’s Advocate. He was appointed 


dean of arches and judge of the Prerogative Court of Canterbury in 1809, and in 1883 was 


promoted to the High Court of Admiralty. 
2. See page 102. 
3. See page 102. 
29c—224 


He died, August 26th, 1838. 
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I apprehend, that the Jurisdiction 
must be exercised in the same manner 
as in England. 

The necessary Officers are the Judge, 
the Registrar, and the apparitor. 

Jao N. 


I do not exactly understand the Ques- 
tion, and therefore can only answer gener- 
ally that the same measures must be 
resorted to as in England so far as local 
Laws will allow. 


J. N. 


None 
Jee 


None 
NE 


None—He is only to grant Certificates 
to the Governor in the Instances where 
such certificates are required. 

eee 


None. 
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Oaths as are accustomed to be taken in 
Ecclesiastical Courts, & to punish and cor- 
rect them by removal, deprivation, suspen- 
sion, or other such Ecclesiastical Censure 
&e as they may be liable to according to 
the Canons and Laws ecclesiastical afore- 
said.? 

Your Opinion is desired whether 
this jurisdiction over the Clergy by the 
Bishop and his Commissaries is to be 
exercised according to all the technical 
forms which are observed in the Bishop’s 
and Chancellor’s Courts in England, and 
whether it is necessary that in Trials by 
the Commissary all the forms of Pro- 
ceeding in such Courts must be used, & 
the usual Officers belonging to such 
Courts be appointed, and if so, what 
officers are necessary. 

Your Opinion is also desired, whether 
upon the deprivation of a Benefice, should 
the Clergyman deprived be refractory, 
what means remain to the Bishop to 
enforce deprivation. 


Your Opinion is also desired, whether 
the Bishop of Quebec has in any instance 
whatsoever, and if so, in what, any juris- 
diction over the Laity in Canada. 

Whether he has any jurisdiction or 
power over any Dissenting Clergy not 
being Catholicks. 

Whether he has any jurisdiction or 
power over Schoolmasters, and what; the 
power of licensing Schoolmasters being 
granted to the Governor, as appears by 
the enclosed Extract of his Instructions 


marked (1)? 


Whether the Bishop has any power of 
granting marriage Licences & to what 
extent, & in what cases, a Power of grant- 
ing marriage Licences being granted to 
the Governor of the Provinces as may be 
seen by the Extract from the Governor’s 


Patent, herewith sent marked (2)* 


By the 31° of the King. Cap. 31 sect. 
38, it is enacted that within any Town- 





1. See page 102. - 


2. The extracts from the Instructions are not enclosed here. 


Instructions to Lord Dorchester, page 27. 


See Article 52 of the 


3. The instructions issued to Lord Dorchester in connection with the creation of a 


bishop’s See declared that “it is nevertheless Our Will and Pleasure to reserve to you, the 
granting of Licenses for Marriages, Letters of Administration, and Probates of Wills, as 
heretofore exercised by you and your predecessors; and also to resume to you and to all 
others to whom it may lawfully belong, the Patronage and Right of Presentation to Benefis.’ 
This provision was incorporated in the Instructions of 1791. See Article 45, page 2&. 
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As this cannot be done by the ecclesi- 
astical authority at Quebec, I am not 
competent to answer the Question 

J. N. 


The same Answer. The Legislature 
alone can do this in England. I presume 
therefore that it must be done by the 
Legislative authority at Quebec. 

Ay ANE 


It is advisable to regulate these matters 
by the same authority that erects the 
Parish. If it is not so regulated, I 
apprehend that the Rights and Duties 
which by the Law of England belong 
ordinarily to a Parish, will arise. The 
Vestry will consist of the Parishioners, 
paying Rates. 

The Churchwardens are to be appointed 
in the same manner as in England. 


Dissenters I apprehend will have a 
Right to vote in Vestry & will be subject 
to pay to the Rates. 

JN. 
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ship or Parish which is or may be con- 
stituted, the Governor & Council may 
establish one or more Rectories, and 
endow them with Lands, as therein:— 
but no provision is made by the Act for 
erecting and bounding Parishes, but by 
His Majesty’s Instructions to the Gover- 
nor General, a Power is given to him by 
the advice of the Council to erect 
Parishes, as by the enclosed Extract (N°. 
3)* will appear. 

Your Opinion is desired as to the mode 
which ought to be followed for erecting 
and bounding a Parish. 


And whereas the Act above mentioned 
gives a Power to erect one or more 
Rectories in the same Parish. 

Your Opinion is desired whether when 
a Parish is once formed, it can be 
divided into one or more Rectories and by 
what means or Instruments. 


When a Parish shall once be constituted, 
and a Rectory created & endowed therein 
and a Church built. 

Will the right of creating a vestry be 
incident to such a Parish? At what 
period will the Right commence? and 
who will have the Right to elect the 
Vestry? And when the Vestry is once 
elected, what powers will it be armed 
with? And will it have the power of 
electing Churchwardens, and obliging 
them to do the duty of Churchwardens? 
And will the Parish be obliged to keep the ~ 
Church in repair, and the Rector to keep 
the Chancel? and will the Vestry have 
any and what powers to levy assessments 
or Rates for the above purposes & others 
which may be incident to a Vestry: 

Will the Roman Catholicks or Dissent- 
ers of any such Parish to be created have 
a right to be Members of the Vestry? 
And if not, can they be bound by the Acts 
of the Vestry and obliged to pay the 
Assessments levied by them? 

' Tf there be any Parishes erected by the 
Authority of the French Government, or 
of the Gallican Church, or the See of 





1. The authority of the Governor with the advice of the Executive Council to erect 


parishes is contained in the Commission to the Governcr. 


See page 8. 
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I cannot venture to answer this ques- 
tion but must refer it to His Majesty’s 
other Law Officers. 

J. N. 


I am not aware that the Jurisdiction 
would be extended by the appointment 
proposed; at the same time, considering 
the nature of the authority to be exer- 
cised, and that the Jurisdiction is (I pre- 
sume) to be exercised over the whole 
Diocese, the appointment of a Chancellor 
seems to be adviseable. 
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Rome previous to the Provinces coming 
under the Dominion of His Majesty: 

Is it competent for the Government 
and Council to alter the descriptions & 
boundaries of such Parishes, or to inter- 
fere with them in any degree, or at least 
so far as civil rights are concerned, it 
being enacted by the 14" of the King, C. 
83. S. 8, that all Causes relative to 
Property & Civil Rights shall be deter- 
mined according to the Laws & Customs 
of Canada. 

As the Bishop of Quebec represents 
that it would tend greatly to give 
authority to his Commissary were he 
raised to the dignity of an Archdeacon 
or a Chancellor, I am to desire you will 
report your opinion, 

Whether & how far the Appointment 
of an Archdeacon or Chancellor (suppos- 


J. NICHOLL 
23 April 1808 


ing His Majesty were pleased to authorize 
the same) would extend the Jurisdiction 
given to the Bishop by his Patent to be 

exercised by himself or his Commissary. 


PRIVILEGE OF THE LEGISLATIVE ASSEMBLY, LOWER CANADA. 
JOURNALS OF THE LEGISLATIVE ASSEMBLY. 
Tuesday, 16th February, 1808. 


THE Honorable Mr. Justice De Bonne, in his place, informed the House, that one 
‘of the Members, while sitting in this House, on Saturday last, was called into the 
Ward Robe adjoining to this House, and that he was there served with a Writ of 
Summons, to appear in one of His Majesty’s Courts of King’s Bench, for the District 
of Quebec. Mr. Justice De Bonne therefore requested, that the Honorable Mr. 
Justice Foucher,’ who is the Member in question, will inform the House, whether his 
information is correct or not. 

The Honorable Mr. Justice Foucher being thereunto required, acquainted the 
House, that on Saturday last, at five o’clock in the afternoon, being then in his place, 
in the House, and taking part in the debates, he was called by the Messenger Welling, 
who told him some one wanted him in the Ward Robe: that he went out immediately, 
and that outside the door of the House, the Messenger Welling, pointed at a man 
standing near the desk in the Wardrobe, whom he (Mr. Foucher,) did not know. That 
the man so pointed at, came within two paces of him, and put into his hands, two 


1. From,the Journals of the House of Assembly of Lower-Canada, Quebec, 1808. 

2. Louis) Charles Foucher was born in 1760. He became an advocate for the district of 
Montreal in 1787, and began the practice of law in Montreal. In 1795, he was appointed 
Solicitor General for the Province and in the following year was elected to the Legislative 
Assembly for the Western Division of Montreal. During the succeeding parliament he repre- 
sented the County of York and in the fourth parliament the town of Three Rivers. In 
January, 1803, he was appointed a provincial judge for the District of Three Rivers, and in 
December, 1812, was promoted to the Court of King’s Bench for the District of Montreal. 
Charges of impeachment were laid against him by the Legislative Assembly in 1817 and he 
was temporarily suspended pending the decision of the case. The charges were not pro- 
secuted by the Assembly and directions were given for his reinstatement. He died at Mont- 
real on the 26th of December, 1829. 
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papers, telling him he had orders to serve them upon him, and that they were two 

Summons at the Suit of Mr. Ezekiel Hart; Mr. Justice Foucher added, that the said 

Summons required his appearance before the Court of King’s Bench of this District 

on Thursday the eighteenth instant, to answer to their contents. 
On motion of Mr. Justice De Bonne, seconded by Mr. Berthelot. 


ORDERED, That Augustus Welling, one of the Messengers of this House, do appear at 
the Bar of this House, to inform the Members thereof, what person it was, 
that on Saturday last desired him to call Mr. Justice Foucher into the Ward 
Robe, and for what purpose. 


Augustus Welling, Messenger to this House, appeared at the Bar accordingly, and 
being questioned by Mr. Speaker, 

He acquainted the House, that a man of the name of Johnston, desired him, on 
Saturday last, to call Mr. Justice Foucher out of the House: that he has seen the 
said Johnston receive Warrants from Masters of vessels, and convey sailors on board 
of ships, but cannot say whether he, Johnston, is a Bailiff or Constable; that he saw 
Johnston speak to Mr. Justice Foucher in the Ward Robe, but did not hear what 
passed between them. 

He then rétired. 


On motion of Mr. Justice De Bonne, seconded by Mr. Berthelot, 


OrpDERED, That Mr. P. #. Debarats, French Translator to this House, do appear at the 
Bar of this House, to acquaint the Members thereof, who is the said Johnston, 
and give such other information that he may possess, touching the present 
enquiry. 

Mr. P. HF. Debarais, French Translator to this House, appeared at the Bar accord- 
ingly. 

And being questioned by Mr. Speaker, 

He acquainted the House, that he knows Johnston to be one of the Bailifi’s of 
the Court of King’s Bench, having had occasion to employ him in that capacity, that 
he saw the said Johnston speak to Welling the Messenger, in the Ward Robe, on 
Saturday last, and that Welling went into the House, and returned with Mr, Justice 
Foucher, into the Ward Robe, to whom Johnston spoke. 

He then retired. 

The Honorable Mr, Justice De Bonne, in his place, acquainted the House, that 
John Johnston, is one of the Bailiff’s of the Court of King’s Bench, for the District of 
Quebec, and that there is no other Bailiff of the same name. 

‘On motion of Mr. Justice De Bonne, seconded by Mr. Mondelet, 

REsOLvED, That a Committee of seven Members, be appointed to search for precedents 

and report whether the Summons given by John Johnston, one of the 
Bailiff’s of the Court of King’s Bench, to a Member of this House, in the 
Ward Robe, during the sitting of the House, is a breach of the privileges 
of the Members of this House. 


Monday, 29th February, 1808. 


Mr. De Salaberry, from the Committee appointed to search for precedents and to 
report whether the summons given by John Johnston, one of the Bailiffs of the Court 
of King’s Bench, to a Member of this House, in the Ward Robe during the sitting of 
the House, is a breach of the privileges of the Members of this House, reported, that 
in pursuance to the order of reference, the Committee had proceeded to search for 
precedents, and had framed a report thereon, which he was directed to submit to the 
House whenever it shall be pleased to receive the same. 


1. See page 352, note 1. 
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And he read the report in his place, and afterwards delivered it in at the Clerk’s 
Table, where it was again read, and is as followeth, vizt: 

Your Committee in pursuance of your reference to them, upon the subject of a 
breach of privilege, regarding the summons of Mr. Justice Foucher, a Member for 
the Borough of Three-Rivers, which was served upon him in the Ward Robe, or Anti- 
chamber, being an appendage of the House, proceeded to read and consider the fol- 
lowing Acts of the Parliament of Great-Britain, for restraining the privilege of 
Parliament, vizt: 

12th and 18th, of William 3d, chap. 3d.’ 
Ath, Geo: 3d, Doe 
10th, Geo: 3d, 50.3 

Whereby it appears, that, previous to the passing of those Acts, no Member could 
be proceeded against, either by arrest or otherwise, for any debt due by him. 

That since those restraining Acts, it has been lawful to institute suits against 
Members of Parliament for debts, by summons in lieu of arrest or mesne process as is 
the case in respect to unprivileged persons. 

Your Committee further proceeded at different times, to make diligent search 
in the Journals of the Commons of Great-Britain for precedents, but being unable 
to find anything directly applicable to this particular case, are reduced to the neces- 
sity of reporting their opinion upon the whole circumstances, as to what would prob- 
ably have been the decision of the Commons of Great Britain, if the fact had hap- 
pened there. 

The Act of William the 3d, before cited, which allows of the issuing of Summons 
against a Member of Parliament, establishes that the same be served, by leaving a 
copy thereof with the defendant, or at his house or lodgings or last place of abode. 

Now it cannot be supposed that the Commons, hitherto so jealous of their privi- 
leges, could in cases of relaxation therefrom, ever intend to carry the same beyond the 
bounds of strict necessity, and consequently could not sanction the service of a Sum- 
mons by leaving a copy of the same with the defendant, either in the Commons 
House of Parliament, or in any of the appendages or appointments thereto appertain- 
ing; because such a procedure so far from being necessary to the Plaintiff’s relief, 
would have gone to authorise the means of over awing a Member when in actual 
attendance upon his Parliamentary duty, and could not operate otherwise than an 
insult to the House, and restraint upon the freedom of its proceedings. 

In this view of the case referred to your Committee, they cannot but consider 
the sending for Mr. Justice Foucher, a Member of the House, when attending in his 
place in the Assembly, and on his coming out into the Wardrobe (being one of the 
apartments thereof) serving on him a Summons, as an Insult to the House, and a 
breach of its privileges. 








Tuesday, 8th March, 1808. 


THE order of the day for taking into consideration, the report of the Special Com- 
mittee appointed on the 16th February last, to search for precedents, and report, 
whether the Summons given by John Johnston, one of the Bailiff’s of the Court of 
King’s Bench, to a Member of this House, in the Wardrobe, during the sitting of the 
House, is a Breach of the privileges of the Members of this House, being read— 

The House proceeded accordingly to take the said report into consideration. 

And the said report was read throughout by the Deputy Clerk. 





i An Act for preventing any inconveniences that may happen by privilege of Parlia- 
ment. 

2. An Act for preventing inconveniences arising in cases of merchants, and such other 
persons as are within the description of the Statutes relating to bankrupts, being entitled to 
privilege of Parliament and becoming insolvent. : 

: An Act for the further preventing delays of Justice by reason of privilege of parlia- 
ment. 


OONSTITUTIONAL DOCUMENTS 345 
SESSIONAL PAPER No. 29c 


Mr. De Salaberry moved to resolve, seconded by Mr. Mure, 

That to send for a Member of this House, when in his place, attendant on the 
duties thereof, and on his withdrawing in consequence into an apartment thereof, or 
appendage thereto appertaining, to serve upon him, a Summons or other civil pro- 
cess, is a breach of the privileges of this House. 

The House being moved that the information given by Mr. Justice De Bonne, 
and the succeeding entries relating thereto, on the 16th February last, be now read. 

The said information and entries were read accordingly. 

Mr. Attorney-General moved, seconded by Mr. Taschereau, the previous question 
on Mr. De Salaberry’s motion, vizt: 

Shall the question be now put? 

The House divided, Yeas 19; Nays 3. 

And the question being put upon the main motion. 

The House again divided, and there being a majority of sixteen for the affirma- 
tive. 

RESoLveD, That to send for a Member of this House, when in his place, attendant on 
the duties thereof, and on his withdrawing in consequence into an apart- 
ment thereof, or appendage thereto appertaining, to serve upon him, a 
Summons or other civil process, is a breach of the privileges of this House. 

Mr. Richardson moved to resolve, seconded by Mr. Mure, 

That John Johnston, a Bailiff of the Court of King’s Bench, in sending for Mr. 
Justice Foucher, a Member of this House, when attendant on his duty therein, anid 
on his withdrawing in consequence into the Wardrobe or Antichamber thereof, hay- 
ing served upon him, a Summons, is guilty of a contempt and breach of the privileges 
of this House, 

Whereupon, Mr. Attorney-General, seconded by Mr. Blackwood, moved the pre- 
vious question, videlicit: 

Shall the question be now put? 

The House divided: Yeas 19; Nays 3. 

The question was, accordingly put upon the main motion, the House again 
divided, and there being a majority of sixteen for the affirmative. 

Resotvep, That John Johnston, a Bailiff of the Court of King’s Bench, in sending 
for Mr. Justice Foucher, a Member of this House, when attendant on his 
duty therein, and on his withdrawing in consequence, into the Wardrobe or 
Antichamber thereof, having served upon him, a Summons, is guilty of a 
contempt and breach of the privileges of this House. 

Mr. Richardson moved to resolve, seconded by Mr. Mure. 

That John Johnston, a Bailiff of the Court of King’s Bench, for such breach of 
the privileges of this House, be taken into custody by the Sergeant at Arms, and that 
Mr. Speaker do issue his Warrant accordingly.’ 

The House divided on the question: Yeas 19; Nays 3. 

And there being a majority for the affirmative, it was Resolved accordingly. 





. On the following day a petition from Mr. Johnson was received by the Speaker in 
which the eribiodes aeeovoad sorrow for having, through ignorance of the privileges of the 
House, incurred the displeasure of the Assembly and prayed that the House would pardon 
his transgression. It was then resolved that no further proceedings be taken against Mr. 


Johnson, 
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PROCEEDINGS RELATIVE TO THE IMPRISONMENT OF JOSEPH WILL- 
COCKS FOR CONTEMPT OF THE HOUSE OF ASSEMBLY, 
UPPER CANADA. 


JOURNAL OF HOUSE OF ASSEMBLY, UPPER CANADA. 


Thursday, 18th February, 1808. 
* * * * * * * 


Captain Cowan rose up in his place, and did inform the House that an Honor- 
able Member (W. Willocks).? had made use of language out of doors derogatory to 
the honor and integrity of this Honorable House, and nearly in these words, “ That 
the Members of the House of Assembly dared not to proceed in the prosecution they 
had commenced again him. He was sorry they did not continue it; it would have 
given him an opportunity of proving they had been bribed by General Hunter; and that 
he had a Member of the House ready to come forward to give testimony to that effect.” 
The Gentlemen that were present were Titus Simmons, Samuel S. Willmott, Surveyor 
of Lands and Dr. James Glennon, Practitioner of Physic in this Town. 

Upon motion of Mr. Sherwood, seconded by Mr. Clench, 

Ordered, That the House do now resolve itself into a Committee of Privileges 
of the Whole House, to take into its consideration the said information. 

The House according resolved itself into said Committee. 

Mr. Speaker left the Chair. 

Mr. Swazey was called to the Chair of the Committee. 

Mr. Speaker resumed the Chair. 

And Mr. Swazey reported to the House that the Committee had come to several 
Resolutions on the subject referred, which they had directed him to report to the 
‘House whenever it would be pleased to receive the same. 

Ordered, That the Report be now received. 

And he read the Report in his place, and, having delivered in the same at the 
Table, it was again read throughout by the Clerk, and is as follows. 

Resolved, That it is the opinion of this Committee that the expressions said to be 
made use of by Mr. Joseph Willcocks are false, slanderous, and highly derogatory to 
the dignity of this House. 

Resolved, That it is the opinion of the Committee that the Speaker be authorized 
to send for any witness that he may think necessary, to be examined at the Bar of 
this House touching the information given to this House by Capt. Cowan a Member 
of this House, against Joseph Willcocks. 

Resolved, That it is the opinion of the Committee that a day be fixed by the 
House for the trial of Mr. Joseph Willcocks, a Member of this House. 

The Solicitor General, seconded by Capt. Cowan, moved that the House do 
concur with the Committee in their Resolutions just reported. 

The House accordingly concurred in the said Resolutions. 

Ordered, That the Clerk will give Mr. Willcocks a copy of the paper read by 
Capt. Cowan. 

Capt. Cowan moved, seconded by Mr. Solicitor General, that Saturday next be 
appointed for the day of trial of Mr. Joseph Willcocks. 

Ordered accordingly. 





its prem the type written Journal of the House of Assembly of Upper-Canada for the 
year 1808. ; 

2. Joseph Willcocks had been elected for the West Riding of York, the first Ridi f 
Lincoln and the County of Haldimand to fill the vacancy caused by the death. of Salonen 
Will. He took the oath and was admitted to the House on the 26th of January, 1808. 
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Mr. Willcocks moved, seconded by Mr. Rogers, that he be permitted to remain in 
his place during his trial, and that he be also permitted to put such interrogatories to 
the evidences as may seem to him necessary. 

Which was ordered accordingly. 


Saturday, 20th February, 1808. 


Mr. Speaker informed the House that agreeable to the Order of this House he 
had issued his Summons, commanding the attendance of Titus Simons, Samuel S. 
Willmot, Surveyor of Lands, and Dr. Glennon, Practitioner of Physic in the Town 
of York, at the Bar of this House this day, at ten o’clock in the forenoon; to give 
evidence touching the information now before this House respecting Joseph Will- 
cocks, one of its Members. 

On motion of Mr. Solicitor General, seconded by Captain Cowan, 

Ordered, That the proceedings of this House on the Eighteenth instant, relating 
to Joseph Willcocks, one of its Members, be now read. 

The Proceedings were accordingly read. 

Dr. Glennon was then called to the Bar, to give evidence touching the charge 
exhibited against Joseph Willcocks, a Member of this House. . 

Samuel S. Willmott was next called to the Bar, to give testimony touching the 
charges exhibited against Joseph Willcocks, a Member of this House. 

The evidence on the part of the House was closed. 

Mr. Willcocks, by permission, cross-examined the witnesses. 

Mr. Willcocks moved, seconded by Mr. Sherwood, that he may be permitted to 
eall such witnesses in his behalf as may seem to him necessary. 

Permission was accordingly given him to examine such evidence as he thought 
necessary. 

After the evidence on the part of Mr. Willcocks had been gone through :— 

Captain Cowan moved, seconded by Mr. Sherwood, that it is the opinion of this 
House that Joseph Willcocks is guilty of the Charge alleged against him. 

The House unanimously resolved the same. 

Captain Cowan then moved, seconded by Mr. Sherwood, that Joseph Willcocks be 
taken into the custody of the Serjeant at Arms and be committed to the Common 
Gaol of this District. 

Resolved unanimously, That Joseph Willcocks be committed to the Common 
Goal of the District, and that the Speaker do issue his warrant for that purpose. 

Mr. Speaker then read the Warrant which he signed by order of the House, and 
is as follows:— 

Alexander McDonell, Esquire, Speaker of the Honorable the Commons House of 
Assembly. 

To the Sheriff of the Home District, GREETING. 

By virtue of the power and authority in me vested by the Honorable the Com- 
mons House of Assembly, you are hereby ordered and required to receive into the 
Common Gaol of your District the body of Joseph Willcocks, and him safely to keep 
until discharged by due course of law, the said Joseph Willcocks having been con- 
victed of a contempt of the Commons House of Assembly.* 

Given under my hand and seal at York, this 20th day of February, 1808. 


(Signed) ALEX’R McDONELL, 
Speaker. 


1. On Monday the 22nd of February, the Sergeant-at-Arms reported that Joseph Will- 
cocks had been delivered into the custody of the sheriff of the district. 
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Captain Cowan, seconded by Mr. McLean, moved that Joseph Willcocks be this 
day discharged from imprisonment, and that the Speaker do issue his warrant for 
that purpose. 

The Speaker accordingly issued his Warrant, which is as follows. 

Alexander McDonell, Esquire, Speaker of the Honorable the Commons House of 
Assembly, . 

To the Sheriff of the Home District, Greetine, 

By virtue of the power and authority in me vested by the Commons House of 
Assembly. 

You are hereby ordered and required to discharge from your custody this day 
Joseph Willcocks, Esquire, who was, on the Twentieth day of February last past, 
committed to the Gaol of the Home District, he having on that day been convicted 
of a contempt of the said House of Assembly; and for so doing this shall be your 
sufficient warrant. 

Given under my hand and seal at York this Sixteenth day of March, 1808. 


(Signed) ALEX’R McDONELL, 
Speaker. 


OBSERVATIONS RELATIVE TO ‘THE POLITICAL STATE OF LOWER 
CANADA, BY MR. RYLAND." 


There is reason to apprehend that the time is fast approaching when the House 
of Assembly of Lower Canada will become the centre of sedition, and a receptacle for 
the most desperate demagogues in the Province; nor does there at this moment 
appear to be ‘any existing means, (except such as arise from the known vigour and 
ability of the Governor in Chief,) to counteract the projects which such a House of 
Assembly may form. 

To remedy the evil it will require much wisdom, joined to a preponderating 
English influence, both in the? Legislative and Executive Councils. It will equally 
require intelligence, firmmess and capacity on the part of His Majesty’s Justices of 
the Provincial Courts of King’s Bench, who may eventually have to decide on points 
of the highest importance arising out of the wild, disorganizing pretensions of the 
Assembly. 

Tt must be evident to every person who is acquainted with the actual state of 
things here, that neither the Bench nor the Councils, as they are at present com- 
posed, would be able to afford an adequate check to a bold, systematical attempt on 
the part of the Assembly to obtain a mischievous preponderance in the Provincial 
Legislature; much less could those bodies be expected to co-operate in a general plan 
for assimilating the Colony in its religion, laws and manners, with the Parent State. 

It is humbly suggested that, preparatory to measures of a more particular nature, 
it would be advisable to add eight or ten members to the Legislative Council, three 
or four of whom might be Canadians of the most respectable character and families, 
and the remainder Englishmen of the best stamp and abilities, that are to be found 
in the Province, and whose attendance might at all times be depended on. It may 
be well deserving the attention of Government to consider whether it would not be 
advisable to give a seat in the Council to two or more Military Officers of the higher 
ranks, holding staff appointments in the Province, that may be regarded as per- 
manent. i 





597. The text of these Observations is taken from Interesting Public Documents and 
Official Correspondence, illustrative of, and supplementary to the History of Lower Canada, 
published by Robert Christie, Montreal, 1855 and forming Vol. VI. of Mr. Christie’s History 
of Lower Canada. A note inserted by Mr. Christie states that this document was written in 
the month of May, 1808. 

2. See the note on Mr. Ryland, page 280, note 1. 
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It is suggested that the two senior Judges at Quebec,’ (who are both of them 
upwards of seventy-three years of age,) should be permitted to retire on pensions ; 
that, in appointing their successors, the utmost care should be taken to select men 
of capacity and firmness; Englishmen whose natural ties and habits attach them to 
the laws and religion of the Parent State.* 

By English is here meant persons born and educated in any part of His Majesty’s 
European Dominions. 

With a view to the furtherance of the objects contemplated, it would be advis- 
able to establish a corporation for the advancement of learning, agreeably to the Pro- 
visions: of the Provincial Statute, 41 Geo. IIT, cap. 17,? and to solicit His Majesty’s 
decision with respect to the Jesuits and the St. Sulpician Estates.+ 

It will be seen on a perusal of the Act above mentioned, that a most powerful 
means is thereby afforded for encreasing the influence of the Executive Government, 
and for gradually improving the political and religious sentiments of the Canadians. 

Connected with the above objects, the settlement of the waste lands of the Crown 
becomes a matter of the utmost consequence. The system of associated companies, 
which was adopted for this purpose in the year 1793, may now be considered as aban- 
doned; but. the Royal Instructions of August, 1807,° to the present Governor in Chief, 
shew that it is not His Majesty’s intention to restrict or regulate the granting of the 
waste lands in any other way than that which was prescribed by the Instructions of 
1791 to Lord Dorchester. 

This being the case, and the project afterwards brought forward of selling the waste 
lands for the purpose of raising a revenue, having failed, it is to be presumed that 
the Governor and Executive Council are left at liberty to adopt such a system as 
they shall think proper, under the present Instructions, for encouraging the settle- 
ment of the country; and nothing would so effectually contribute to this end as an 
Act of the Imperial Parliament, empowering the Governor, with the advice of the 
Executive Council, in cases where the inhabitants of any township, (or several town- 
ships collectively, to be formed into counties or districts,) shall amount to a certain 
number of freeholders, (say one or two thousand, and upwards,) to issue a writ 

_*Mem. Subsequent experience hath deeply convinced me, that infinite advantage to the 
King’s interests would be obtained by choosing from among the practitioners at the bar at 
home, (and upon the recommendation of the Lord Chief Justice), not only the Provincial 
Attorney and Solicitor General, but the two Chief Justices (if two be necessary), and at 
least one-third of the Provincial Puisné Judges, the latter of whom should have seats in the 
Legislative (but not the Executive) Council. By this means the Crown might secure to 
itself the support of firm, able, upright and dignified characters, men attached by birth and 
education to the Parent State and to Monarchical principles, and there is no doubt but it 
would in the end be found infinitely less expensive to secure the services of such men by 
competent and liberal salaries than to incur the risk of having the Province revolutionized 
through the want of them. Above all things, however, care should be taken that these 
appointments may not degenerate into a job, and that the places be not chosen for the men, 
instead of the men being chosen for the places. Such a system of patronage would only 
render matters worse.—k. Quebec, 1815.4 

+ For particulars relative to the Jesuits and St. Sulpician Estates see subsequent corre- 
spondence.® 


1. Mr. Dunn and Mr. Williams were the senior Judges at Quebec. See page 14, note 5, 
and page 68, note 2. 

2. This Act, “ An Act for the Establishment of Free Schools and the Advancement of 
Learning in the Province,” authorized the Governor to appoint a “ Royal Institution for the 
Advancement of Learning.”” This corporation was entrusted with the management of all 
estates appropriated to the schools of royal foundation and, subject to the approval of the 
Governor, with the formation of rules, orders and statutes of the schools. The appointment 
and removal of schoolmasters was vested in the Governor. P 

3. For the Instructions to Sir James Craig see the Canadian Archives, M. 231, page 76. 
The instructions regarding the granting of the waste lands of the Crown remained the same 
as those issued to Lord Dorchester in 1791. See Articles 31 to 38 of the Instructions to Dor- 
chester, page 21. Es 

4, his Sodan by Mr. Ryland is inserted by Mr. Christie. ig Ss 

5. That note by Mr. Christie refers to the correspondence which follows in his volume 
relative to the appropriation of the income from the Jesuit and St. Sulpician Estates for the 
purposes of education. 
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authorizing the election of a member to represent such township, county or district, 
in the Assembly. Such an Act would not only encourage the settlement of the waste 
lands, and attach the inhabitants of the townships to His Majesty’s Government, by 
enabling them to participate in the legislation of the Province, but it would provide 
an effectual check upon! the French or Roman Catholic party, which has at this time 
an alarming preponderance. 

It may be here remarked that the English settlers in the townships are esti- 
mated at upwards of fourteen thousand, and that the division of the Province, pur- 
suant to Lieutenant Governor Clark’s proclamation,! (under the Canada Act of the 
year 1791,) for the purpose of regulating the election of members to serve in the 
Assembly, was made prior to the erection and settlement of the townships, and secure 
the election of two English members only throughout the Province, namely, one for 
the inferior District of Gaspé, and one for the Borough of William Henry, where the 
English inhabitants happen to have a majority of votes.* 

It is hardly possible to attach too much importance to this subject, or to place 
it in too prominent a point of view, as it shews the absolute mecessity of an Act of 
the Imperial Parliament, if it is intended that there ever should be any thing like 
an English influence in the inferior branch of the Provincial Legislature, for it is not 
to be expected that a House of Assembly, made up as the present, will ever suffer a 
Bill to pass for the encouragement of English settlers, and much less one which 
would afford such settlers the means of representation in that House. 


H.W.R. 


An error, however, as to Gaspé, where the majority of voters have always been, and are, 


of Frer ch origin.—R. 


REPORT ON 'THE DISADVANTAGES ARISING FROM THE ELECTION OF 
JUDGES TO THE LEGISLATIVE ASSEMBLY, LOWER CANADA. 


JOURNALS OF THE HOUSE OF ASSEMBLY, LOWER CANADA.® 
Wednesday, 10th May, 1809. 


Mr. Bourdages, from the Committee, appoinited to enquire if any, and what incon- 
veniencies have arisen from Elections, where the Judges of this Province have offered 
themselves as candidates,* reported; that in pursuance to the order of reference, the 
Committee had proceeded to make the said enquiry, and had framed a report thereon, 
which he was directed to submit to the House, whenever it shall be pleased to receive 


1. See page 60. - 

2. A note added by Mr. Christie. 7 

3. From the printed Journals of the House of Assembly of Lower-Canada. 

4. In the session of 1808, the Legislative Assembly considered the question of the wisdom 
of permitting judges to be elected to the Assembly and, in a Committee of the Whole House, 
resolved “ That it is the opinion of this Committee, that it is expedient to declare, that the 
Judges of the Court of King’s Bench now established, the Provincial Judges of the Districts 
of Three Rivers, and of Gaspé, and all Commissioned Judges of any Courts that may here- 
after be established in this Province for the decision of Civil Causes, are incapable of being 
elected, or of sitting or of voting in the House of Assembly of any Parliament of this Prov- 
ince, as Knights, Citizens, or Burgesses, of any County, City, Borough or Town.” (Journals 
of the House of Assembly of Lower-Canada, 1808, page 158.) In accordance with this resolu- 
tion a Bill was passed by the Assembly but was defeated by the Legislative Council. 

In the following session the question was again discussed with the result that a Com- 
mittee was appointed *‘ to enquire if any, and what inconveniences have arisen from elections 
where the Judges of this Province offered themselves as Candidates, with power to send for 
persons and papers, and to report with all convenient speed.” (Journals of the House of 
ade of Lower-Canada, 1809, page 168.) See also Craig to Castlereagh, June 5, 1809, page 

Several witnesses were examined by the Committee and their evidence, forming part cf 
the report, may be found in Appendix No. 23 to the Journals of the Assembly for 1809. Follow- 
ing the adoption of the report of the Committee a Bill was introduced excluding Judges from 
the Assembly, but the House was dissolved before the Bill could be passed. For the Act cf 
1811 excluding Judges from the Legislative Assembly see page 420. 
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the same: and he read the report in his place, and afterwards delivered it in at the 
Clerk’s table, where it was again read; and is as followeth; viz.2 


* * * * * * * 


From the foregoing testimonies, your Committee is of opinion, that many incon- 
venienses have arisen from a Judge of the District of Quebec,? having proposed him- 
self as a Candidate at the Election for the County of Hampshire, in 1796, and at the 
elections of the Upper Town and County of Quebec, in 1804, and at the last Election 
of the County of Quebec, and that he was proposed as Candidate, to the Electors for 
the County of Northumberland in 1800, and last year. 

And that these inconveniencies are as follows: 

1st. That the liberty of the Electors has been constrained. 2d. That the dignity 
of a Judge has been exposed. 3d. That the character of the said Judge who proposed 
himself as Candidate as above mentioned, and his reputation and integrity are 
suspected. 4th. That confidence in the administration of Justice has been diminished. 

That it appears also to your Committee, that inconveniencies have arisen from a 
Judge of Three Rivers proposing himself as a Candidate at the Election for the 
Borough of Three Rivers, in 1808,? by which the dignity of the Judge was’ exposed. 

That no inconveniencies appear to your Committee to have arisen from a Judge 
of the district of Montreal, being proposed as a Candidate at the Election of the east- 
ward of the City of Montreal, in one thousand eight hundred, but that the said Judge 
has since acknowledged, that great inconveniencies might result from Elections, where 
Judges step forward as Candidates; and that he has declined ever since offering him- 
self as a Candidate. 

Signed 
LS BOURDAGES 


Chairman. 


PROOEEDINGS RELATING TO THE EXPULSION OF EZEKIEL HART 
FROM THE HOUSE OF ASSEMBLY OF LOWER-CANADA® 


JOURNALS OF THE HOUSE OF ASSEMBLY, LOWER-CANADA. 


Friday, 29th January, 1808. 


* * * + % * * 


Mr. Berthelot acquainted the House, that Ezekiel Hart, Esquire, returned to 
represent the Borough of Three-Rivers, had taken the Oaths, and was waiting without 
the Bar to be admitted. 

A Member having asked, whether Mr. Hart took the Oaths in the customary 
manner? , 





1. The first part of the report contains the minutes of evidence and is not reproduced. 

2. Pierre Amable De Bonne, one of the Judges of the Court of King’s Bench for the Dis- 
trict of Quebec had been a candidate at the election for the County of Hampshire in 1796. 
Mr. De Bonne had likewise been a member of the Executive Council since 1794. In the first 
Parliament of the Province he represented the County of York in the Assembly. From 1796 
to 1804 he sat for Three Rivers and ar ee 1810 for the County of Quebec. He was de- 
feated in the County of Northumberland in 1800. 
ea Por the eaoesdmes relating to the expulsion of Mr. DeBonne see page 370, and also 
Craig’s comments on the conduct of the Assembly in his address, page 371, and in his letter to: 
Lord Liverpool, page 374. mS : 

3. Louis Charles Foucher, the Provincial Judge of the District of Three eens ve a 
candidate in the election for the Borough of Three Rivers in 1808. See page 342, note 2. : 

4. Pierre Louis Panet, one of the Judges of the Court of King’s Bench for the Distal’ 0 
Montreal, was elected to the Legislative Assembly for the Hastern Division of Montreal in 


80): From the Journals of the House of Assembly of Lower-Canada for the years 1808 and 
1809. 
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Mr. Berthelot added, that Mr. Hart took the Oaths on the Bible, his head being 
covered. 

Mr. Turgeon, imformed the House, that he was present with Mr. Berthelot, when 
Mr. Hart took the Oaths, and that he did take the said Oaths in the manner described 
by Mr. Berthelot. 


* * * * % * - & 


Monday, 1st February, 1508. 
* * * * * + * 


The House was moved, that the entry of the twenty-ninth of January last, respect- 
ing the application of Ezekiel Hart, Esquire, to be admitted to take his seat as a 
Member of this House for the Borough of Three-Rivers, be now read. 

And the said entry being read accordingly. 

Mr. Berthelot acquainted the House that in the information given by him on the 
twenty-ninth day of January last he said that Ezekiel Hart, Esquire, had taken the 
Oath and not the Oaths. 

Upon motion of Mr. Attorney General, seconded by Mr. Justice de Bonne, 
Resotvep, That it is the opinion of this House, that Ezekiel Hart, Esquire, returned 

to represent the Borough of Three-Rivers, hath not taken the Oath in the 
customary manner. 

OrperED, That the Clerk Assistant of this House do furnish the said Hzekiel Hart, 
Esquire, with a Copy of the next preceeding resolution, to the end that he 
may thereupon pursue such further course in the premises as the law of 
Parliament may be found to require. 


Friday, 12th February, 1808. 
* * * * * * *¥ 


A petition of Ezekiel Hart, Esquire, returned to represent the Borough of Three- 
Rivers, was read by Mr. Mure, in his place. 

Mr. Mure moved, seconded by Mr. Berthelot, that the said petition be now brought 
up. 

The House was then moved, that the information given to this House, on the 
twenty-ninth day of January last, touching the manner in which Mr. Hart had taken 
the Oaths; with the resolution and order of the House on the said information, the 
first of February instant; as also the petition presented to this House, the ninth 
instant, from Thomas Coffin, Esquire,’ against the return of the said Hzekiel Hart, 
be now read. 

The said information, resolution, order and petition, were read accordingly. 

The question was now put, viz: 

That the petition of Hzekiel Hart, Esquire, be brought up? 


* * * * * * * 
OrpDERED, That the said petition be brought up. 
The said petition was, accordingly brought up and read, 
SETTING FORTH :—That to his deep regret, a resolve of this House has been com- 


municated to him, expressive of the petitioners not having taken the Oath in the 
customary manner. 





1. On the 9th of February, a petition was received from Mr. Coffin setting forth that 
Ezekiel Hart, being of the Jewish religion, was incapable of taking the oaths required and 
therefore of sitting and voting in the House of Assembly and that the votes given him at the 
eféction ought to be considered as null and void and requesting that the petitioner, having a 
majority of legal votes, be declared elected for the Town of Three Rivers. 
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That on the 29th day of January last, he duly did take the Oath as prescribed 
by Statute 31st of his present Majesty, chapter 31st, Section 29th, to qualify the 
petitioner to a seat in this House. 

That the said Oath was administered to the petitioner in a conscientious and 
lawful manner as directed by His Majesty’s Commissioners, and that the petitioner 
regards the said Oath on his part legal, binding and sacred to every purpose whatso- 
ever. 

That however sensible he is, that he has taken the Oath according to the true 
meaning of the Constitutional law of this Province, yet he will not object to have the 
same re-administered to him in the usual form. 

The petitioner therefore humbly solicits, that the House will be pleased to admit 
the petitioner to take his seat accordingly. 


* . * * * * * x 


Wednesday, 17h February, 1808. 
* * * * * * * 


ORDERED, That the entries in the Journals touching the manner in which Ezekiel 
Hart, Esquire, (returned to serve in this House as a Member for the 
Borough of Three-Rivers) took the oath prescribed by the 81st of his 
present Majesty, chapter 31st, be now read— 

And the said entries were read accordingly. 

ResotvepD, That the manner in which the said Hzekiel Hart, Esquire, took the said 
Oath is that practised in Courts of Justice, when Oaths are administered 
to persons professing the Jewish religion. 

RESOLVED, That this House do now receive information from the Members thereof, 
or any of them, touching their knowledge of the religious profession of 
Ezekiel Hart, Esquire. 

Accordingly the House proceeded to receive the said information. 

And Mr. Mure in his place, acquainted the House, that a few days ago, Mr. Hart 
informed him, personally, that he was brought up in the profession of the Jewish 
religion, and that he was still of that persuasion. 

And Mr. Mondelet, in his place, acquainted the House, that in a recent conversa- 
tion with Mr. Hart, the said Mr. Hart, told him, he could not deny that he was a 
Jew; that he had always professed, and did still profess the Jewish religion; and 
that this avowal on the part of Mr. Hart, was made since he has been soliciting to be 
permitted to take his seat in the House, and since he took the Oath. 

And the Honorable Mr. Justice Foucher, in his place, acquainted the House, 
that to his certain knowledge, the said Hzekiel Hart, is a professed Jew; that he has 
attained this knowledge from having kmown him to be a Jew from the beginning of 
the year 1803. That he (Mr. Hart) follows the Jewish customs, and that in the 
Courts of Justice he never took the oath but in the form it is taken by Jews. Mr. 
Justice Foucher, further added, that as a Judge, he particularly knows the said Hart 
to be a Jew; as he had, lately, in person, pleaded before him, for certain privileges 
to which he conceived he had a right, to wit: that of not being summoned to appear 
in the Courts of Justice on Saturday, it being his Sabbath day, and that of the Jews. 
RESOLVED, That it appears to this House, that Hzekiel Hart, Esquire, returned to 

serve in this House as a Member for the Borough of Three-Rivers, is of the 
Jewish profession of religion. 





1. For a copy of the oath prescribed see Constitutional Documents, 1759-1791, Shortt and 
Doughty, 1907. page 701. . 
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ResotveD, That the said Ezekiel Hart, Esquire, be heard at the Bar of this House, 
on Friday next, by himself or Council, if he shall see fit, on the legality of 
his pretentions to take his seat in this House, and to sit and vote therein, 
notwithstanding his being of the Jewish religion, and his having taken 
the Oath in the manner customary only for persons of that persuasion. 

OrvrERED, That a copy of the Resolutions and information of this day, respecting the 

said Ezekiel Hart, Esquire, be furnished to him by the Deputy Clerk of 


this House. 


Saturday, 20th February, 1808. 
* * * * * % * 


The order of the day for the House to resolve into a Committee of the whole, to 
take into further consideration, the petition of Hzekiel Hart, Esquire, being read— 

The House accordingly, resolved itself into the said Committee. 

Mr. Speaker left the Chair, 5 

Mr. Vigé took the Chair of the Committee; 

Mr. Speaker resumed the Chair, 

And Mr. Vigé reported, that the Committee had come to a resolution, which he 
was directed to report to the House, whenever it shall be pleased to receive the same. 
ORDERED, That the report be now received. 

‘And he read the report in his place, and afterwards delivered it in at the Olerk’s 
Table, where it was again read, and is as followeth, vizt: 

Resotvep, That it is the opinion of this Committee, that Hzekiel Hart, Esquire, pro- 
fessing the Jewish Religion, cannot take a seat, nor sit, nor vote in this 
House. , 

Mr. Justice Foucher moved, seconded by Mr. Cartier, that the question of con- 
currence be now put upon the said resolution. ; 

The House divided upon the question: 

Yeas 21 
Nays 5 
ORDERED, That the question of concurrence be now put upon the said resolution. 
Accordingly, the said resolution was again read, and the question put thereon, 
The House again divided: 
Yeas 21 
Nays 5 

So it was carried in the affirmative, and 

ResoLveD, That Ezekiel Hart, Esquire, professing the Jewish Religion, cannot take 


a seat, nor sit, nor vote in this House. 
x %* * * * * 


“ 


Wednesday, 19th April, 1809. 

Mr. Mondelet moved, seconded by Mr. Trestler, to resolve, that Ezekiel Hart, 
Esquire, returned as one of the Representatives of the Borough of Three-Rivers, to 
serve in the present Provincial Parliament, and who is now sitting in this House, is 
the same Ezekiel Hart, who was returned to serve in the Fourth Session of the Prov- 
incial Parliament, in the room of the late Honourable John Lees for the aforesaid 


Borough. 
* * & * * * * x 





1. On the appointed day, Mr. Hart was heard at the Bar of the Ho wt the A 
resolved that on February 20th it would resolve itself into a Goinnitees Ae bs Whol Hoey 
to further consider Mr. Hart’s petition. 
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On motion of Mr. Bourdages, seconded by Mr. Jos. Turgeon; 
OrvDERED, That Mr. Mondelet’s motion, be amended as follows; viz: 
After “Resolve” leave out all the other words and insert, “that this House do 
‘now receive information, through the Members thereof, or any of them, whether 
i “Baek Hart, Esquire, returned as one of the Members of this House, to sit therein, 
‘in the room and stead of the late Honorable John Lees, is the same Ezekiel Hart 
“who is returned as elected to serve in the present Parliament, and who has already 
“taken his seat, as one of Representatives for the Borough of Three-Rivers, and the 
“same who was declared incapable of sitting and voting during the last Session. 

The question was now put on the main motion as amended, which was agreed to. 
ORDERED, that the House do now receive the said information. 

The House accordingly proceeded to receive the said information: 

And, Mr. Mondelet, and Mr. Bourdages, in their places, severally informed the 
House, that Ezekiel Hart, Esquire, returned as one of the Members of this House, to 
sit therein, in the room and stead of the late Honourable John Lees, is the same 
Ezekiel Hart who is returned as elected to serve in the present Parliament, and who 
has already taken his seat, as one of the Representatives for the Borough of Three- 
Rivers, and the same who was declared incapable of sitting and voting during the 
last Session. 

And Mr. Mure, in his place, informed the House, that Mr. Hart, who now sits 
in the House as a Representative for the Borough of Three Rivers, is the same Hzekiel 
Hart, Esquire, that was returned to serve in the last Provincial Parliament for the 
said Borough, in the place and stead of the late Honorable John Lees. 


Mr. Mondelet now moved to resolve, seconded by Mr. Durocher; 

That Ezekiel Hart, Esquire, who sits in the present Parliament as one of the 
Representatives of the Borough of Three Rivers, is the same Ezekiel Hart, who was 
returned as one of the Representatives of the said Borough, in the last Parliament, 
and was declared incapable of sitting and voting} in the last Session; as he professed 
the Jewish Religion. 

The House divided on the question; 

Yeas 35 
Nays 5 

So it was carried in the affirmative, and— 

RESOLVED, | accordingly. 


Friday, 5th May, 1809. 


* * * * * * * 

The order of the day for reading the entries in the Journals, containing the 
information given to this House, on the 17th February 1808," concerning the Religion 
of Ezekiel Hart, Esquire, being read; 

The said entries were accordingly read by the Clerk. 

Mr. Mondelet moved, seconded by Mr. Robitaille, to resolve that the Members of 
this House, in whose presence Hzekiel Hart, Esquire, took the Oath, at the opening of 
the present Parliament, do inform the House, how he took the said Oath. 

* * * * rg ut 

So it was carried in the ee and, 

RESOLVED, accordingly. 

And the House proceeded to receive the said information. 

And Mr. Bourdages and Mr. Duchesnay, in their places, respectively soca 
the House, that they w were Bee eens when Ezekiel Hs art, Esquire, one of the Repre- 


1. See page 353. 
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sentatives of the Borough of Three Rivers, did take the Oath: that the head of the 
said Hzektel Hart, was uncovered, and his hand on a book. That when the said book 
was presented to Mr. Blackwood, one of the Members who was sworn with the said 
Hzekiel Hart, he, Mr. Blackwood, asked the Commissioners appointed to administer 
the Oaths to the Members, what book it was? that the said Commissioners answered; 
“Tt is the New Testament”: that Mr. Blackwood said, it is very well; kissed the 
book, and presented it to Mr. Hart; who kissed it also. 

Mr. Mondelet now moved to resolve, seconded by Mr. Martineau: 

That Ezekiel Hart, Esquire, professing the Jewish Religion, as appears by the 
entry of the 17th February, 1808, in the Journals of the last Session, and, inasmuch, 
as he did at the opening of the present Session, take an Oath on the Holy Evangelists, 
which could not bind him, and did thereby profane the Religious institution thereof, 
cannot take a seat, nor sit, nor vote in this House. 

Whereupon, Mr. Bedard moved in amendment, seconded by Mr. Papineau, to 
strike out all the words after, “ Religion,” and insert the following, “ cannot sit nor 


vote in this House.” 
* * * * + %*% x 


The question was mow put upon Mr. Bedard’s proposed amendment; a division 
again ensued; and the names being called for, they were taken down as followeth; 
videlicet: 

Yeas 

Messieurs Durocher, Joseph Turgeon, F. Roti, Delorme, Langlois, M. Caron, L. 
Turgeon, L. Roi, Bourdages, Huot, Planté, Bedard, Mondelét, Borgia, Papineau, 
Robitaille, Coffin and Martineau. 

Nays 

Messieurs Moore, J. Cuthbert, Justice De Bonne, Gray, R. Cuthbert, Blackwood, 
The Solicitor General, and Mure. 

So it was carried in the affirmative. 

The question being put upon Mr. Mondelet’s motion, as amended, the House 
divided; and the division proving to be the same as the last; videlicet: 

Yeas 18 
Nays 8 


RESOLVED, that Hzekiel Hart, Esquire, professing the Jewish religion, cannot sit, nor 


vote in this House.* 
% * * x * * * 


MINUTES OF THE EXECUTIVE COUNCIL, LOWER CANADA.2 
Wednesday 19th April 1809. 
At the Council Chamber in the Governor General’s House 
Present 
His Excellency General Sir James H. Craig K.B. Governor in Chief 
The Honp!e 

The Chief Justice 

Thomas Dunn 

Francois Baby 

Pierre A. DeBonne 

John Young & 

Jenkin Williams Esq™ 





1. On the 8th of May the Speaker was informed that there was a vacancy in the repre- 
sentation for the Borough of Three Rivers. The dissolution of Parliament removed the 
necessity for holding a bye-election and in the general election which followed Ezekiel Hart 
was not a candidate. , 

2. From the original Minutes of the Executive Council, Canadian Archives, State Book 


Ei, page 504. 
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His Excellency proposed to the Board the following Queries—Vizt— ic 

1* Under the Act of 31. Geo. 34 Chap. 31. is a Jew eligible to sit in the House 
of Assembly of this Province? . 

2¢ Tf he is eligible and the House should by Vote exclude him assigning no other 
reason but that he is of the Jewish Religion is it not the duty of the Governor to 
protect such Jew equally with every other Subject of His Majesty in the enjoyment 
of a just right? 

37 Is it not the duty of the Kings Representative to prevent the House of 
Assembly from assuming a power beyond what is allowed them by that Act on which 
their existence is founded, and is not the declaring any person not to be eligible to 
serve in Parliament who is not so declared by that Act or the excluding or expelling 
such person when chosen an assumption of such power as is beyond what is so allowed 
them? 

4 Tf the House persists in such a Measure by their own) Vote and not by a Bill 
proposed to pass the two other branches of the Legislature is it not the duty of the 
Governor to dissolve them? 

5 Should the House of Assembly attempt by Vote to expel any Member not con- 
yicted of any Crime or who has not been guilty of any breach of the Privileges of the 
House or conducted himself contrary to the rules of the House is not such person 
entitled to the protection of His Majesty’s Governor? 

6 Can such protection be given by any other step than by a Dissolution ? 

After deliberation the same were referred for the consideration and report of a 
Committee of the whole Council. 


Wednesday 10th May 1809. 


At the Council Chamber in the Governor General’s House 


Present 


His Excellency Sir James H. Craig K.B. Governor in Chief 
The Hon The Chief Justice 
The Lord Bishop of Quebee 
Thomas Dunn 
Francois Baby 
Pierre A. DeBonne 
John Young & 
Jenkin Williams Esq’* 

His Excellency communicated to the Board the Report of the Committee of the 
whole Council in Answer to the Queries proposed for their Consideration on the 19 
of April last. 

Approved and ordered to be entered. 

(The Report) 

To His Excellency Sir James H. Oraig K.B. Captain General & Governor in 
Chief of the Province of Lower Canada & & & ~ 

Report of a Committee of the whole Council—Present, The Hon the Chief 

Justice in the Chair, The Lord Bishop of Quebec, MT" Dunn, M*. Baby, M". 

DeBonne, M™. Young and M. Williams—On His Excellency’s Reference, in 

Council, of the 19 April last, of certain Queries relative to the eligibility of 

Jews to sit in the House of Assembly. : 


May it please Your Excellency, é a fe 
The Committee is of opinion that a Jew may be elected to the House of Assembly 


I ie the original Minutes of the Erecutive Council, Canadian Archives, State Book 
E, page 511. 
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of this Province and may sit and vote upon taking the Oaths required by Law in the 
customary manner. ; 

This opinion is founded upon the following Reasons— 

By the Statute 13 Geo. II. Cap. 7 It is enacted that all Foreigners naturalised 
by that Act “shall be deemed adjudged and taken to be His Majesty’s natural born 
“ Subjects to all intents constructions and purposes whatsoever as if they and every 
“of them had been or were born within the Kingdom” and it is self evident from 
the second Section of this Act that Jews are comprehended within its intention. 

By the Statute 31 Geo ILI. Cap. 31. Sec. 2.1 it is enacted that there shall be in 
each of the Provinces of Upper & Lower Canada a Legislative Council and Assembly 
to be “composed and constituted in the manner therein after described.” 

By the 14 Section of the same Act? it is enacted that His Majesty may author- 
ise the Governor by an Instrument under the Great Seal to Summon and call together 
an Assembly in and for the Province and the Statute then proceeds to declare how 
this Assembly is to be “constituted and composed” for which purposes the 14 15% 
16 18% and 19" Sections provide for the division of the Province into Counties for 
the Appointment of Returning Officers and the issuing and execution of the Writs 
of Election. The 17" Section enacts that the number of Members shall not be less 
than fifty and the 20 having declared the qualification of the Electors It is by the 
21st Section provided “that no person shall be capable of being elected a Member to 
“serve in the Assembly or of sitting or Voting therein who shall be a member of the 
“ Legislative Council or a Minister of the Church of England or a Minister Priest 
“ Keclesiastic or Teacher either according to the rites of the Church of Rome or under 
“any other form or profession of Religious Faith or Worship.” 

By the 224 “that no person shall be capable of being elected who shall not be of 
“the full Age of Twenty-one years and a Natural born Subject of His Majesty or a 
“ Subject of His Majesty naturalised by Act of the British Parliament or a Subject 
“of His Majesty having become such by the Conquest and Cession of the Province 
“of Canada.” 

And by the 23° “that no person shall be capable of being elected who shall have 
“been attainted for Treason or Felony in any Court of Law within any of His 
“ Majesty’s Dominions or be within the description of persons disqualified by any 
“ Act of the Legislative Coumcil and Assembly of the Province assented to by His 
“ Majesty His Heirs and Successors.” 

Such therefore is the manner in which the Assembly is to be composed according 
to this Act and these being the only disqualifications it follows that any Candidate 
who has been naturalised by any Act of the British Parliament (and consequently 
a Jew naturalized by the Statute 13 Geo. II. Cap. 7.) or who is a natural born 
Subject (which the Son of a Jew so naturalised must be if born in the Province) who 
is not a Member of the Legislative Council nor a Minister of the Church of England 
nor a Minister Priest Hcclesiastic or Teacher either according to the rites of the 
Church of Rome or under any other form or profession of religious faith or Worship 
nor under Twenty one years of age nor attainted for Treason or Felony nor within any 
description of persons disqualified by an Act of the Provincial Parliament must be 
eligible to a Seat in the Assembly. 

The Committee is further confirmed in this opinion by the 424 Section of 31. of 
Geo. III.* which enacts “that whenever any Act or Acas containing any provisions 
“which shall in any manner relate to or affect the enjoyment or exercise of any 
“yeligious form or mode of Worship or shall impose or create any Penalties Burthens 
“Disabilities or Disqualifications in respect of the same” “every such Act or Acts 
“shall previous to any declaration or signification of the King’s Assent thereto be laid 


1. See the Constitutional Documents, 1759-1791, Shortt and Doughty 1907, page 695. 
2. Ibid, page 698. 
8. Ibid, page 705. 
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“before both Houses of Parliament of Great Britain.” The irresistible inference 
from this Section being that a disqualification to sit in the House of Assembly on 
account of any religious Tenets cannot be created without an Act of the Legislative 
Council & Assembly of the Province assented to by His Majesty with the concurrence 
of the Houses of Lords and Commons of the United Kingdom. 

The Committee is of opinion that the Protection of His Majestys Governmt is 
equally due from Your Excellency to all His Majesty’s Subjects and that Your 
Excellency is bound as far as possible to prevent the House of Assembly from assum- 
ing a Power beyond what is allowed to them by the Constitution. 

The Committee is also of opinion that the expulsion of any Member upon any 
Principle of “ general” Disqualification not declared by the Act of the 31. Geo. III. 
Cap. 31, or by some Provincial Statute would be an Assumption of Power beyond 
what is allowed them by the former Statute—But 

The Committee is also of opinion that it will not become the duty of Your 
Excellency immediately to dissolve the Assembly if by vote only they should expell a 
Jew without assigning any other reason except that he is of the Jewish Religion and 
that a dissolution if it should finally be adopted for such Cause only ought for the 
present to be suspended. 

The Committee is of this opinion for the following among other reasons because 
in such case the House would act Judicially so that admitting them to be wrong they 
must be presumed to act from an error in Judgment and not corruptly unless the 
contrary is most manifest. It seems therefore to the Committee advisable before any 
steps whatever are taken that the error of their Proceedings should in point of Law 
be established by the opinions of the highest legal authority to which recourse can be 
had in England and be notified to the House by a Message recommending an Act dis- 
qualifying Jews or in some other shape if their Proceedings should by such opinions 
be proved ultimately to be erroneous a Wilful instance of a similar Expulsion after 
such Steps on the part of the Executive Government might under Circumstances 
make it the duty of the Governor to dissolve the House. 

The Committee also find that M*. Ezekiel Hart was by the last House of Assembly 
expelled “ because he professed the Jewish Religion’? and for no other Cause so that 
the present House has the Sanction of a precedent “expressly in point. 

The Committee is of opinion that any Member expelled by the House of Assembly 
who is not legally disqualified or has not legally forfeited his Seat is entitled in 
common with all other Subjects who are unjustly aggrieved to the justice and pro- 
tection of His Majesty’s Governmt so far as that can be extended to him without 
prejudice to the interests of the rest of His Majesty’s Subjects in general and they do 
not perceive that such protection can be given by any other step than a dissolution 
but upon the expediency of an immediate dissolution on account of such expulsion as 
is the particular object of Your Excellency’s present Reference the Committee 
humbly beg leave to refer to what they have before stated. 


All which is most respectfully submitted to Your Excellency’s Wisdom. 


By order 
Council-Chamber (Signed) J: SEWELL 
Bishop’s Palace Chairman 
9t May 1809. 





1. See page 356. 
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ORAIG TO CASTLEREAGH.’ 


N° 59. 
Quebec 5 June 1809 


My Lord, 


Inclosed your Lordship will receive the Speeches which I thought proper to 
address to the Provincial Parliament both on the opening and closing of that Assembly 
and it is my duty now to lay before your Lordship the grounds upon which it was 
judged expedient that they, particularly the latter, should bear the Complexion which 
will not escape your Lordship’s observation. - 

In my dispatch N° 29,? I gave your Lordship an Account of a party which exists 
here and which is far from inconsiderable in strength. It was with concern that I 
saw the number of Persons returned to the House of Assembly who might upon good 
grounds be looked upon as their adherents; and it was very early understood that 
they were preparing for the adoption of every Measure which they considered as 
likely to Embarrass Government and shew their own power & importance. Their 
first step was to elect Mons’ Panet for their Speaker.? This I have reason to believe 
was intended as a sort of experiment upon my temper & firmness; if I had rejected 
M® Panet, they would have chosen another instrument equally adapted to their views 
while it would have served as a fair pretext for the ill humour that might be apparent 
in their further proceedings; and on the other hand if I admitted M* Panet they sup- 
posed I could only do so under the influence of intimidation, and they should then 
consider themselves at liberty to go any lengths they pleas’d. Upon a little reflection 
I chose the latter alternative, I thought the refusal of Mons. Panet would be making 
him individually of more consequence than I wish’d to have the appearance of attach- 
ing to the whole of the Assembly, & I thought what I proposed to say to them in my 
Speech would do away the idea of my acting under the impression which they sup- 
posed, at the same time that under the conviction of the Spirit by which they were 
actuated, I was willing that, whatever took place, should arise solely from themselves, 
I therefore approved of M™ Panet on the principle of the choice being a matter which 
concerned themselves more than me. 





1. From the copy in the Canadian Archives, Q. 109, page 134. 

Sir James Henry Craig was born in 1748. At the age of fifteen he was gazetted an 
ensign in the 80th Regiment. In 1774, he accompanied the 47th Regiment to America and 
was in the actions at Bunker’s Hill and Ticonderoga. In recognition of his services he was 
given the rank of major in the newly formed 82nd Regiment. He served with this regiment 
in Nova Scotia, Penobscot and North Carolina. On the reduction of his regiment at the 
close of the war he was transferred to the 16th with the rank of Lieutenant-Colonel. In 
17914, he was made Adjutant-General of the Duke of York’s army in the Netherlands and :n 
the same year was promoted to the rank of Major-General. In 1795, in conjunction with 
Major-General Alured Clarke, he effected the capture of the Dutch Colony of the Cape of 
Good Hope and remained in charge of the government of the colony until 1797. He next 
served as Commander of a Division of the Army in Quebee and on his return to England in 
1802 was placed in command of the troops in the Eastern District. In 1805 he was given the 
rank of a local general in the Mediterranean and was placed in charge of an expedition which 
was to land in Italy and co-operate with a Russian army against Napoleon. These plans 
were changed by the battles of Ulm and Austerlitz and Craig retired to Sicily. Ill health 
compelled him to return to England in March, 1806. In August, 1807, he was appointed 
Captain-General and Governor-in-Chief of Upper and Lower Canada. He resigned his gov- 
ernment and returned to England in October, 1811. He died in London, January 12, 1812. 

2. See the Canadian Archives, Q. 107, page 306. 

3. Jean Antoine Panet was born at Quebec in 1751. He received his commission as 
notary in 1772, and as advocate in the following year. In 1792, he was elected to the Legis- 
lative Assembly for the Upper Town of Quebec. He continued to represent this constituency 
until 1808 and was again elected by it in May, 1814. From 1808 to 1814 he sat for the County 
of Huntingdon. Mr. Panet was elected as Speaker of the First Assembly in 1792. In Jan- 
uary, 1794, he was appointed a Judge of the Court of Common Pleas for Quebec and was thus 
compelled to relinquish the Speaker’s chair. In the new commissions, issued in accordance 
with the Judicature Act of 1794, Judge Panet was assigned to the Court of King’s Bench, 
Montreal, but refused the appointment. He was elected Speaker of the Second Parliament 
and of each successive parliament until 1815. In January, 1815, he was appointed to the 
Legislative Council. He died at Quebec on the 17th of May of the same year. 
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As I was well aware that great activity had been exerted by the leaders of this 
Party in dissiminating their principles over the Province, in which they had so far 
succeeded, that a Spirit of jealousy and Suspicion had shewn itself in several parts, 
insomuch, that a Person elected-a Member, after using very unwarrantable Language 
with respect to the Views of the Government and of the English, did not scruple to 
say, that if an Englishman was elected for his Colleague, he would not attend the 
Parliament: I thought it right in my Speech upon opening the Session, to advert to 
the dangers and disadvantages to the Colony, that might arise from the prevalence of 
that Spirit, if permitted to gain ground;! and this is the part to which I alluded, as 
supposing it would do away the Idea of my being any way apprehensive of their 
opposition, as it was a reflection, which however general it was made in the wording 
of it, was obviously levelled at them, and was generally so understood. 

This however, altho’ it was taken up by them & produced some warm debates, had 
not the effect that I thought it would, & it very soon appeared, that they conceived 
themselves above all control, & were determined that their proceedings_should be 
guided by their pleasure only setting aside even all consideration for the Act of the 
Imperial Parliament under which they hold their Constitution & every power with 
which they are vested. My Speech upon closing them contains, almost, as complete 
a history of their proceedings, as I could give to your Lordship, were I to detain you 
by a more detailed Account, except that I did not think it necessary to allude to the 
indecent lengths to which their personal abuse of each other was carried neither did 
I advert to their treatment of their own Speaker to whom, the most violent and 
unbecoming Language was used, altho’ he on every occasion showed the most decided 
partiality towards them, and this altercation was carried so far, that on the very 
day, om which I so unexpectedly prorogued them, they were prepared to have voted 
him out of the Chair. Upon the same principle of these matters concerning themselves 
only, and not being regularly before me, I abstained from adverting to the extra- 
ordinary Circumstance, of a Member having attempted to continue sitting, and having 
declared that he saw no occasion for getting up, while a Message was delivering from 
me, altho’, such had been the invariable usage, and tho’ such was one of their own 
regulations. He was indeed over ruled, but the Circumstance did not meet the repre- 
hension that ought to have attended it. Among their own violent and unjustifiable 
proceedings, they seem’d resolutely bent upon carrying their favorite points of expell- 
ing His Majesty’s Judges from the House,” and having failed last Session in carrying 
thro’ an Act for rendering them ineligible, which was thrown out in the Legislative 
Council—by this time resolved to effect their purpose by a simple vote of their own, 
this motion, however, after a full fortnight’s altercation, was negatived by a small 
Majority: this favourite measure of theirs was founded entirely & solely, on the 
determined animosity that they bear to M™ De Bonne, the only Judge who is in the 
House. I mean, however, this motive as only applying to the avowed Leaders of the 
party in the House, for I am aware that very many of the best meaning Men in the 
Province are of opinion that it would be better if the Judges were not under the 
necessity of counting the people, as they are obliged to on the occasion of their 
Elections. Upon the failure of this attempt to expel the Judges by vote, they brought 
in a bill again to render them ineligible, but they had not made any progress in it. 


1. The speech of the Governor contained the following passage, “ These blessings will 
be unalterably insured by the diffusion of a spirit of harmony and concord, the eultivation 
of which is more especially called for, from those who have the happiness of the people at 
heart, from the peculiar circumstances of the different parts of which they are composed. 
If anything can intervene to blast the prospect before us, it can be only the admission of 
causeless jealousies and suspicions, still more unfounded, and assuredly most unmerited, 
towards that government under the protecting and fostering care of which you have attain2d 
to your present state of felicity.” Journals of the House of Assembly, 1809, page 40. 


2. See page 350, note 4. 
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The next point which occupied their attention was the expulsion of a M* Hart, a Jew, 
this they disposed of by a Vote “that Ezekiel Hart professing the Jewish Religion 
cannot sit or vote in this House” ‘On both these occasions they proceeded with the 
utmost violence, refusing to listen to any argument founded upon the Act of the 31% 
of His Majesty, & altho’ they did not, as far as I can learn, explicitly deny the 
Supremacy of the British Parliament or the force of that Act, yet they openly declared 
that they were the sole & only Judges of their own proceedings, not to be controuled, 
or bound, by any other power. In the case of M® Hart they called only for evidence 
of the mode in which he had taken the Oath, which was proved to have been, precisely 
in the same manner, as every other Member had taken it. They did not call upon 
him to avow or deny his religion; they called for no evidence on the Subject, and 
for any thing that appears on the face of their minutes M* Hart may be a Christian; 
nay indeed his having taken the Oaths on the New Testament would, prima facie, 
earry the evidence that he is so; but even as a Jew, we are here decidedly, and the 
Executive Council to whom I submitted the Subject, was unanimously of opinion, 
that He is eligible, provided he takes the Oaths as required by the Acts of Parlia- 
ment.” 

In pursuing their plan of hostility towards the Judges, they appointed a Com- 
mittee, to enquire if any, & what inconveniences, had resulted to the Public, on 
occasions where the Judges had been Candidates at Elections for Members of that 
House. This Committee was formed entirely of the most violent of the party and 
accordingly nothing could exceed the marked irregularity, partiality and injustice, 
of their proceedings: these were carried on in Secret, altho’ they had not been 
appointed with that intent; the testimony laid before them was entered very differ- 
ently from the way in which it was given, every circumstance that had the slightest 
tendency to prove, that the Judges had not made use of the influence that might be 
supposed to arise from their Situation, was carefully suppressed, when it was pos- 
sible to do so, but testimony of a contrary tendency, tho’ grounded upon hearsay, 
twice & thrice removed, was eagerly inserted with every exaggeration that it would 
admit of, and individual opinion at great length, without containing one particle of 
evidence, or one single fact that could come under that description, was a prominent 
feature in their report. This was such as was calculated and evidently intended to 
inflame the public Mind and excite discontent at the administration of Justice so far 
as it is connected with the Object under review, and it was smuggled into the House 
in direct Violation of their own regulations, without being previously read by the 
Chairman in his place, so that no opportunity was afforded to oppose its being 
received, while to complete the Climax of the irregularity & disregard to common 
decency, with which this whole Matter was conducted, they entered upon their | 
Journals, the direct falsehood that the Report had been read by the Chairman in his 
place, when he presented it. I have entered more particularly into detail upon 
these Circumstances My Lord because they so strongly mark the Complexion of the 
House, otherwise I might, as I have already observed, have confined myself to the 
contents of my Speech as conveying all the Information that I dare say Your Lord- 
ship will think necessary. All this while publick business was completely at a stand, 
whilst Messages from me, on objects of importance to the publick Welfare, and Bills 
sent down to them from the Legislative Council for their Concurrence, lay on their 
table for Weeks equally disregarded & unattended to. In the five weeks which they 
had sat, they had in fact passed one Bill, for of the five that were presented to me, 
three were the mere renewal of annual Acts, to which they stood pledged by their 








1. See page 351. 
2. See the Report of the Executive Council, page 357. 
3. See page 350. 
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address, and the fourth being only to correct an error in a former Act, came equally 
under the description of requiring no discussion. 

Altho’ there was nothing in their proceedings, so far as they had hitherto gone, 
that bore any appearance of particular opposition to His Majesty’s Government, or of 
personal hostility to myself yet it was impossible that I could view them with indif- 
ference. The Public Mind began to be much agitated, by far the greater part, were 
laughing at, or calling out shame upon them, but their partizans were busily employed 
in representing them as supporting the authority and importance of that part of the 
Legislature, on which the happiness and prosperity of the Colony must depend. I 
have no reason to believe that these were very successfull in their labours, but it 
became necessary to show their futility. It was greatly expedient to prevent the 
House from falling into the Contempt, to which, it was fast verging, altho’ it was not 
less so, to give a check to the ideas of omnipotence, by which they themselves appeared 
to be inspired. The Speaker, speaking in a Committee of the whole House, had said 
that I dare not dissolve them. Add to these considerations, that the expulsion of M* 
Hart appeared to me to be in direct violation of An Act of the British Parliament, 
which I could not countenance, and on maturely reflecting on the whole, I determined 
not only to prorogue but to dissolve them also. Having come to this determination I 
thought it might be as well to prevent their coming to some violent or absurd resolu- 
tion, which was to be expected, if they had had any intimation of my intentions, and I 
took my measures so, that they had not the slightest suspicion of them, till the Salute 
was firing on my entrance into the House. 

I am assured on all hands, and I have every reason to believe, that this measure 
has given very general satisfaction, the English part of the Community all view it as 
having become highly expedient not only from the conduct of the House that was 
Dissolved, but from the general tendency of all their proceedings for some time past, 
and even the thinking part of the Canadians, allow it to have been called for by the 
circumstances. M* Panet has I believe said it is no more than they deserve. I am 
even taught to expect that the effect will most probably be that few or none of those 
who were at the head of the Party, will get in again, certain it is, at any rate, that 
it will be impossible to collect a house that can be worse composed, either as to good 
will or the information necessary for carrying on the Public Business 

I have the Honor to be 
My Lord 
Your Lordship’s 
most obedient 
The Right Hone humble Servant 
Lord Castlereagh J. H. CRAIG 
&e & &e 
Endorsed: 
Quebec 5 June 1809 
R/ 14 July 
Sir J. H. Craig 
N° 59 
8 Inclosures 
CASTLEREAGH TO CRAIG.* 
Sir J. H. Craig 
N° 21 
Downing Street 7'* Sept™ 1809 
Sir, : 
I received & laid before the King your letter of the 5 of June last” detailing 








1. From the copy in the Canadian Archives, Q. 97A, page 127. 
2. See page 360. 
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an account of the Causes which had led you to dissolve the Legislative Assembly of 
Lower Canada after a severe censure of their Conduct. 

I have no doubt that in the Measure you have taken you have been solely influenced 
by a Sense of your Duty to His Majesty & as you represent that it is approved by 
the English Part of the Community & the sensible Part of the Canadians I shall 
entertain a hope that it may not be attended with any prejudicial effect. I am at the 
same time to impress on you this Counsel, that if any unfortunate difference shall 
arise hereafter between you & the Legislative Assembly which may render it necessary 
for you to advert to their Proceedings (which should always be done cautiously) & 
in consequence thereof to prorogue & dissolve them you will take care to use all such 
temperate & chosen Language as may not leave it in the Power of the Legislative 
Assembly which may afterwards be chosen to question the Propriety of your senti- 
ments as affecting their Privileges or the Constitution.' 

I am to express to you His Majesty’s Approbation of your removing M* Stuart 
from his office of Solicitor General and of your appointing M* Bowen to succeed him: 
As M* Uniacke the Attorney General will have arrived in the Province long before 
this letter reaches you, I shall trust you will receive every necessary assistance from 
his zeal and abilities. 

I have the honor &c 


CASTLEREAGH 


CASTLEREAGH TO CRAIG? 
Sir J. H. Craig K.B. 
Private 
Downing Street 7 Sept: 1809 
Sir, 

Having written to you officially upon the Subject of your letter relating to the 
Dissolution of the Legislative Assembly, I think it at the same time right to express 
to you my private sentiments. 

Nothing appears to me more difficult or delicate to manage than a Provincial 
Assembly constituted like that of Lower Canada, wherein almost all the Privileges 
of the House of Commons of Great Britain are claimed or exercised, where there 
exist little Means of influencing the Members and inducing them to coalesce with the 
Government, and wherein from the example of the American States, and the very 
nature of a popular Assembly, strong, active & turbulent Minds have great, incite- 
ments and opportunities to raise themselves into imaginary or real Importance by 
opposing the Administration. And the Difficulty becomes thus great from another 
peculiar circumstance that there is no means whatever of punishing an Assembly but 
by Dissolution, & that this Method when the conduct of the Assembly is popular, is 
sure to fail of success, and to increase the Evil it is intended to cure. 

It is therefore of the utmost consequence to take care that in any difference 
which may arise between a Governor & a Provincial Assembly he should not advert - 
to any particular proceeding of the Assembly, that is not clearly unconstitutional and 
illegal: And that, when the improper opposition arises from Discussions of a mixed 
nature, where they can plausibly plead their Privileges and Rights in favor ot their 
Conduct, however improper;? no future allusion to such Conduct should be made 
by the Governor on which the Assembly might fasten a Complaint. 

The two Grounds of Complaint against the Assembly which you specify are their 
Proceedings for preventing Judges sitting in the Assembly, & for_endeavouring to 


1. For Craig’s defence of his conduct see his despatch to Lord Liverpool, page 372. 
2. From the copy in the Canadian Archives, Q. 97A, page 129. 
3. See the Proceedings of the House of Assembly on this question, page 365. 
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expel a Member on the allegation of his being a Jew, altho’ he had taken the regular 
Qualification Oath on the Gospels.? ; 

The first of these objects can never, as you admit, be considered in itself as an 
improper or illegitimate one to pursue, however the Motive giving rise to Discussion 
may be factious; nor am I by any means persuaded that the Regulation would be an 
unfit one in itself: And further when the Bill which they had passed, had been thrown 
out by the Legislative Council, the Assembly had a right, if they thought fit to 
appoint a Committee to examine the inconveniences which arose from J udges can- 
vassing at Elections. 

So again with regard to the Endeavours to expel M™ Hart for being a Jew, it was 
obvious that a real Jew could not sit in the Assembly, as he could not take an oath 
upon the Gospels—it was therefore competent to the Assembly to inquire whether 
M* Hart had complied with all such Requisitions as might be legally necessary to 
prove his bona fide conversion to Christianity, and that he took the Oath without 
mental Reservation. 

1 state these Points, not from any doubt of the Assembly acting in the spirit you 
represent, but to shew, that supposing the next Assembly may meet with a similar 
Disposition & Temper to that for which you dissolved the last: It is probable they will 
renew the discussion of measures against which your Censure was pronounced & 
will make such assertions of their Rights of free Discussion and Debate as may lead 
to more Embarrassments than have yet arisen. 

When you advert to the expressions in which you have conveyed your Sentiments 
of the Proceedings of the Assembly you may naturally suppose they have created some 
Sensation here, & that an anxiety has been expressed as to the particulars of the 
Conduct which could- require such severe animadversion: I shall hope however that 
there will not be any public Discussion on the subject, as the Topics are of such a 
nature as might give the efforts of a Party hostile to you or to Government some 
advantage. 

What I would therefore recommend is, in’ Case, on the Meeting of the New 
Assembly animadversions should be made on your Speech on the close of the last, that 
as you will not be wanting in that firmness Your Situation & character demand, 
so you will avoid any Expression, which can be construed as touching in any degree, 
upon their supposed Privileges & the general Freedom of Inquiry & Debate. 

In regard to the Measure of excluding Judges from a Seat in the Legislature 
there is no Repugnance felt here to the Measure, should you at any time see it right 
to acquiesce in it?—The Principle of exclusion here extends to what are called the 
12 Judges & to them only; for the Welsh Judges, the Judge of the Admiralty & 
Prerogative & the Master of the Rolls all sit in Parliament. 


I have the honor &c 
CASTLEREAGH 


RESOLUTIONS OF THE HOUSE OF ASSEMBLY, LOWER CANADA, 
RESPECTING ITS PRIVILEGES? 


JOURNALS OF THE HOUSE OF ASSEMBLY LOWER CANADA. 
Saturday, 3d February, 1810. 


Mr. Bedard moved, seconded by Mr. Blanchet, to resolve; that every attempt of 
the Executive Government, and of the other branches of the Legislature, against this 


1. See pages 350 and 351. nas . 

2. The address of the Governor-in-Chief at the opening of the Session of 1810 contained 
a particular reference to the exclusion of judges and concluded thus—“ I have to add that, 
having received His Majesty’s Pleasure upon it, I shall feel myself warranted in giving His 
Royal Assent to any proper Bill for rendering His Majesty’s Judges of the Courts of King’s 
Bench, in future, ineligible to a seat in the House of Assembly in which the two Houses may 
concur.” (Journals of the House of Assembly of Lower-Canada, 1810, page 36.) For a state- 
ment of Craig’s opinion on the question see page 374. 

3. From the Journals of the House of Assembly of Lower-Canada for the year 1810. 
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House, whether in dictating or censuring its proceedings, or in approving the conduct 
of one part of its Members, and disapproving the conduct of the others, is a violation 
of the Statute by which this House is constituted ;' a breach of the privileges of this 
House, against which-it cannot forbear objecting, and a dangerous attack upon the 
rights and liberties of His Majesty’s subjects in this Province. 

Mr. Mure moved in amendment, seconded by Mr. Gugy, to leave out all the words 
after “resolve,” and insert the following, “that in the present situation of the Prov- 
“nee, it is the duty of this House, to act with the utmost vigilance, in taking those 
“necessary steps, to meet whatever event may arise out of the threatening aspect of 
“our neighbours; and, by our unanimity, to meet every such attempt, to shew that 
“we will not fall a willing or easy prey to any foreign power, having designs on our 
“ safety or tranquillity; and that whatever can tend to destroy such an unanimity, 
“ought to be carefully avoided, im all our proceedings.” 

The House divided. on the question of amendment, 

Yeas 11, 
Nays 24. 

So it passed in the negative. 

The main question was now put; the House again divided,.......... 

And there being a majority of thirteen for the affirmative, it was accordingly, 


RESOLVED, that every attempt of the Executive Government, and of the other branches 
of the Legislature against this House, whether in dictating or censuring its 
proceedings, or in approving the conduct of one part of its Members, and 
disapproving the conduct of the others, is a violation of the Statute by 
which this House is constituted; a breach of the privileges of this House, 
against which it cannot forbear objecting, and a dangerous attack upon 
the rights and liberties of his Majesty’s subjects in this Province.” 


ADDRESS OF THE HOUSE OF ASSEMBLY OF LOWER CANADA TO THE 
KING; 


TO TIE KING’S MOST EXCELLENT MAJESTY. 


The most humble Address of the Assembly of Lower Canada, in Provincial Parliament 


convened. 
We your Majesty’s most dutiful and loyal Subjects the Representatives of the 


Commons of Lower Canada, in Assembly met, humbly beg leave to approach your 
Majesty’s Throne, with hearts full of loyalty and gratitude. 

We humbly beseech your Majesty to be assured of the sentiments of affection 
entertained by your Majesty’s Subjects of Lower Canada, and also to be persuaded 
that the people of this Colony, ever attached to their Sovereigns, will never be sur- 


1. The speech of Sir James Craig on proroguing the previous parliament contained a 
severe criticism of the conduct of the Assembiy and likewise implied a censure on a part of 
its members. “To a considerable portion of the House of Assembly, my thanks are equally 
due. I trust they will believe, that I do them the justice of a proper discrimination, in the 
sense I entertain of their efforts, to avert that conduct, of which I have so much reason to 
complain. By this, Gentlemen, you have truly manifested your affection to His Majesty’s 
Government, and your just estimation of the real and permanent interests of the Province ” 
Journals of the House of Assembly of Lower-Canada, 1809, page 308. 

2. For Craig’s view of this speech on the prorogation see page 374. 

3. From the Journals of the House of Assembly of Lower-Canada for 1810, page 134. 

This address was prepared as the result of the decision of the House of Assembly 4s 
expressed in the following resolutions :— 

“ Resolved, that the House of Assembly ought to vote, during this Session, the necessary 
sums for defraying the Civil Expences of the Government of this Province.” 

“Resolved, that this House will vote, in this Session, the necessary sums for defraying 
the civil expences of the Government of this Province.” (Journals of the House of Assembly 


for February 10th, 1810.) 
Similar addresses were prepared to be submitted to the House of Lords and to the House 


of Commons. 
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passed by any others within your Majesty’s Empire, in the sentiments of regard and 
affection which they feel for your sacred Person. 

We humbly beg leave to express to your Majesty, the lively gratitude which we 
feel, on a recollection of all your Majesty’s favours, and on a view of the state of 
prosperity, to which this Province has attained, under your Majesty’s paternal Gov- 
ernment, and the happy Constitution which has been granted to us by the liberality 
of your Majesty and of the British Parliament. 

This state of prosperity is become such, as to enable us to engage to pay, in the 
course of the present Session of the Legislature, thé Civil Expenditure of the Prov- 
incial- Government, which has hitherto been chiefly defrayed by your Majesty: and 
this effect of our prosperity is the more gratifying to us, as your Majesty’s people of 
Great Britain have been so long burthened with the expences of a war, undertaken for 
the protection of every part of your Majesty’s vast Empire. 

Under these circumstances, your Majesty’s Subjects in this Province feel them- 
selves happy, in being now able to acquit themselves of an obligation imposed upon 
them by duty and gratitude. 


ADDRESS OF THE HOUSE: OF ASSEMBLY TO SIR JAMES CRAIG: 
To His ExceLLency 


Sm James Henry Craic, Knight -of the Most Honourable Order of the Bath, 
Captain General and Governor in Chief in and over the Provinces of Lower-Canada, 
Upper-Canada, Nova-Scotia, New-Brunswick, and their several Dependencies, Vice 
Admiral of the same, General and Commander of all His Majesty’s Forces in the said 
Provinces of Lower-Canada and Upper-Canada, Nova-Scotia, New-Brunswick, and 
their several Dependencies, and in the Island of Newfoundland, &e. &e. &e. 


May Ir PLEASE YOUR EXCELLENCY, 


We His Majesty’s most dutiful and loyal subjects the Representatives of the 
Commons of Lower-Canada, in Provincial Parliament met, beg leave to inform your 
Excellency, that the House of Assembly has resolved to vote in this Session, the 
necessary sums for defraying all the Civil Expences of the administration of the 
Government of this Province, and humbly to request, that your Excellency may be 
pleased to transmit to His Majesty’s Ministers, to be presented to the King, the House 
of Lords, and the House of Commons, our most humble and dutiful Addresses of 
thanks, which we have now the honor of presenting to your Excellency. 


REPLY OF SIR JAMES CRAIG TO THE ADDRESS OF THE HOUSE OF 
ASSEMBLY.’ 


Gentlemen, 

The Addresses which you have presented to me, are all under such peculiar cir- 
cumstances of novelty, that they have demanded and received a considerable degree 
of consideration from me. . 

The Constitutional usage of Parliament, fully recognized by the wisdom of the 
House of Commons of the United Kingdom, forbids all steps whatever on the part 
of the people towards grants of money upon public or private grounds, which are not 


oat Journals of the House of Assembly of Lower-Canada for 1810, page 156. 
2 aaa ie Journals of the House of Assembly of Lower-Canada for the year 1810, page 
ee ed by the H foo A bl re submitted by Craig to the Exe 
ddresses prepar y the House of Assembly were sub i raig to xe- 
Ree ai toncther with his proposed reply. The Executive Council ordered “ that the 
answer be entered on the Minutes as cose the sentiments of the Board with respect to 
the Addresses in question.” (Minutes of the Executive Council, February 23rd 1810. Can- 


adian Archives, State Book F, page 103.) 


368 OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


recommended from the Crown; and although by the same Parliamentary usage, all 
grants and aids do originate in the Lower House, yet it is scarcely necessary for me 
to observe, that they are wholly ineffectual, without the concurrence of the Upper 
House. I must observe, also, that of Addresses to the House of Lords, or to the House 
of Commons, separately, by a single Branch of a Colonial Legislature, (as far as my 
information goes) no former example exists. And I must request you to notice, that 
the Address which I have now received from you, intended for the House of Commons 
of the United Kingdom, is made to a part only of that House. 

For these reasons, I cannot but consider those Addresses to be unprecedented ; 
to be imperfect in form; to be founded upon a resolution,’ which, until it has received 
the concurrence of the Legislative Council, must be wholly ineffectual, (except as a 
spontaneous offer on the part of the Commons of Canada) that they are consequently 
premature; and I regret that I cannot, therefore, under the impression which I feel 
of my official duty, take upon myself to transmit them to His Majesty’s Ministers,’ 
T may add, that His Majesty’s Ministers are not the regular organs of communication 
with the Houses of Parliament, unless by His Majesty’s command; I could not, 
therefore, pledge myself for the delivery of these Addresses, were I to transmit them 
through that channel. 

Under some of these considerations, I should equally feel myself bound, upon 
ordinary occasions, to decline transmitting any Addresses to His Majesty, that might 
be under circumstances similar to the present. But upon this occasion, and after 
mature deliberation, I think it right that it should be laid before him. I think it 
right, that, by an act of their own, His Majesty should be informed of the good dis- 
position, gratitude, and generous intentions of his subjects in this Province. I think 
it right, also, that His Majesty, by their own act, should be formally apprised of the 
ability, and of the voluntary pledge and promise, which the people of this Province, 
by this Address to their Sovereign, and by the resolution upon which it is founded, 
have given to His Majesty, to pay the entire civil expenditure of the Province, when 
required so to do; and consequently, without repugnance, demand from them the per- 
formance of this solemn undertaking on their part, whenever he may, in his wisdom, 
think it expedient so to do. 

For these reasons, I shall transmit your Address to the King, as you have 
requested. I. desire, however, that it may be distinctly understood, that as I ought 
not, by any act of mine, to compromise the rights of His Majesty, of the Imperial 
Government, or of the Legislative Council of this Province, so I do not, by this com- 
pliance with your request, concede to the Assembly of this Province, or admit that 
any step on their part, towards grants of money, which are not recommended by the 
Crown, can be Constitutional; or that any such step can be effectual, without the 
concurrence of the Legislative Council, and the final approbation of the King. 

The expressions of affection and of gratitude, towards His Majesty and the two 
Tfouses of the Imperial Parliament, for the favors conferred on this Province, under 
which it has attained its present state of prosperity, which you so warmly and so 
explicitly profess in your Addresses, will not permit a moment’s doubt of the sincerity 
of your wishes to carry into complete effect the resolution which is the object of them. 
So commendable a purpose entitles you to every acknowledgement; and I cannot but 
lament exceedingly, that any circumstances should exist, which, under a sense of duty, 
have compelled me to express myself on the subject, in a way, that may carry with it, 
even an appearance, however little intended, of opposing any check to the manifesta- 
tion of the sentiments, under which, I persuade myself, you have acted. 


1. See page 366, note 3. 

2. It was the opinion of the Executive Council that “the Addresses to the Lords and 
Commons could not with propriety be so transmitted but that the Address to His Majesty 
although very incorrect and irregular in its nature might be submitted to His Maiesty’s 
Most Gracious consideration.” (Minutes of the Executive Council, February 21st, 1810, 
State Book F, page 102.) 
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“BILL FOR THE APPOINTMENT OF A PROVINCIAL AGENT, LOWER 
CANADA. 


Bill, for appointing An Agent in the United Kingdom of Great Britain and Ireland 
ey solicit the passing of Laws, and for transacting the public affairs of this 
rovince. 


WHEREAS it is absolutely necessary that the Inhabitants of this Province should 
have a person duly qualified in the United Kingdom of Great Britain & Ireland and 
fully empowered to solicit the passing of such Laws, and to transact such other public 
matters as shall be committed to his care for the good of this Province. May it 
therefore be Enacted by the King’s most excellent Majesty by and with the advice 
and consent of the Legislative Council and Assembly of the Province of Lower 
Canada constituted and assembled by virtue of and under the authority of An Act 
passed in the Parliament of Great Britain intituled “An Act to repeal certain parts 
of An Act passed in the fourteenth year of His Majesty’s reign intituled An Act for 
making more effectual provision for the Government of the Province of Quebec in 
North America, and to make further provision for the Government of the said 
Province ;” and it is hereby Enacted by the authority aforesaid that: Esquire 
be and he is hereby nominated and appointed Agent in the United Kingdom of 
Great Britain and Ireland for this Province for the purposes aforesaid; and the 
Members of His Majesty’s Legislative Council and the Speaker, and the Members of 
the Assembly for the time being resident in this Province be, and they are hereby 
empowered and appointed Commissioners for instructing and directing the said Agent 
pursuant to such directions and authorities as the said Commissioners shall, from 
time to time receive from the Majority of the Legislative Council and Assembly 
respectively when sitting. Provided nevertheless that the said Commissioners or 
any five of them, may from time to time in the intervals of Assembly, give to the 
said Agent in the United Kingdom of Great Britain and Ireland such further In- 
structions as they shall think fit, for the public service of this Province. Provided 
further that in case a difference of opinion should at any time happen between the 
two Bodies of Commissioners hereby appointed, wherein the Majority of each of them 
adhere unanimously to their opinions that then the majority of each Body shall be, 
and are hereby Empowered to act separately; anything in this Act contained to the 
contrary in any wise notwithstanding, 

And be it further Enacted by the authority aforesaid that any two of the Com- 
missioners hereby appointed shall and may during the intervals of Assembly open 
all and every the Packets and Letters which from time to time shall or may come from 
the Agent for this Province directed to the Commissioners of Correspondence hereby 
appointed: And that as often as it shall or may be necessary during the intervals of 
Assembly, for the said Commissioners to meet for drawing up and transmitting of 
Letters in answer to such Letters or Packets received from the Agent, or for any 
other of the purposes and business herein before mentioned any five of the said Com- 
missioners shall and may from time to time appoint a certain day for the meeting of 
all the Commissioners, always giving ten days notice by Public advertisement in the 
Public Newspapers, of the day appointed for such meeting; except in case of a dis- 





1. From a certified copy of the Bill in the Canadian Archives, Sundry Papers of Lower- 
Canada, March, 1810. ‘ F ane 

The House of Assembly had, prior to this time, considered the advisability of appointing 
a Provincial Agent. On April 14th, 1807, the House had resolved that “it would be highly 
advantageous to have an Agent legally authorized, resident in Great Britain, for the pur- 
pose of attending to the interests of this Province when occasion might require.” (Journals 
of the House of Assembly, 1807.) On February 9th, 1810, this resolution was read in the 
House and leave was granted for the introduction of a Bill for the appointment of a Provin- 
cial Agent. The Bill had received its second reading and was before the Committee of the 
Whrle House when Parliament was prorogued. 

For Sir James Craig’s comments on the Bill see page 376. 


29ce—24 


370 , OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


solution or prorogation of the Provincial Parliament for the time being, in which 
tase the said Commissioners or any five of them may meet within six days after 
giving one days notice to all and every the several and respective Commissioners 
~ hereby appointed. 

And be it further Enacted by the authority aforesaid that the Building in which 
the present Legislature is now convened in the City of Quebec, and no other, shall 
be the place of the meeting of the said Commissioners or any five of them, for trans- 
acting all the several matters & business, which the said Commissioners or any five 
of them, are hereby required empowered and authorised to transact. 

_ And be it further Enacted by the authority aforesaid, that the Commissioners 
hereby appointed shall cause fair copies of all their proceedings which shall take ~ 
place in pursuance of this Act, together with the names of the Commissioners present 
at each meeting, to be duly Entered in a Book to be kept for that purpose; which 
proceedings or any of them, shall be and they are hereby directed to be, laid before © 
His Excellency the Governor in chief, the Lieutenant Governor or the person ad- 
ministering the Government of this Province for the time being during the Sessions 
of Parliament as often as the same shall be required: And the said Commissioners 
shall have no manner of fee, reward, or allowance, for their trouble and care in their 
transactions pursuant to this Act, the charge of a Clerk, Stationary and Advertise- 
ments only excepted. 

And be it further Enacted by the authority aforesaid that the said Agent shall be 
paid at the rate of per annum for such time as he shall continue Agent for 
his care and trouble in and about his transacting the Affairs of this Province in the 
United Kingdom of Great Britain and Ireland, and that the same shall be remitted 
to him by the Receiver-General for the time being, and from time to time when and 
so often as he shall be required so to do by the Commissioners herein before named, 
or any five of them, together with such charges and Disbursements as the Commis- 
sioners, or any five of them, shall find he may have reasonably expended in and about 
the Public business of this Province. 

And be it further enacted by the authority aforesaid, that this Act shall continue 
and be in force for three years, from the passing thereof, and no longer. 





> 


PROCEEDINGS RELATING TO THE EXPULSION OF P. A. DeBONNE 
FROM THE HOUSE OF ASSEMBLY, LOWER-CANADA.! 


JOURNALS OF THE HOUSE OF ASSEMBLY OF LOWER-CANADA. 


Saturday, 24th February, 1810. 


* ¥ * * * * * 


_ Mr. Bourdages moved to resolve, seconded by Mr. B. Panet, that P. A. DeBonne,2 
being one of the Judges of the Court of King’s Bench, cannot sit nor vote in this 
House. 

Mr. Blackwood moved in amendment, seconded by Mr. James Cuthbert, to leave 
out all the words after “that” and insert, “merchants, lawyers, notaries, sheriffs, 
“justices of the peace, prothonotaries, and auctioneers, are not eligible to sit or vote 
“in this House.” 

The question being put on the said amendment, it passed unanimously in the 
negative. 

Mr. Taschereaw moved the previous question, seconded by Mr. Blanchet; viz. 

That the question be now put? 





1. From the Journals of the House of Assembly of Lower-Canada for 1810. 
2 For an account of the proceedings which had been taken during this session on the 


question of excluding judges from the Assembly see Craig’s letter to Lord Liverpool, page 374. 
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The House divided, and the names being called for, they were taken down as 
‘ollows: 


Yeas, 


Messrs. Huot, Bourdages, Taschereau, Lee, Borgia, Lowis Rot, Robitaille, Meunier 
Drapeau, Viger, Langlois, Bernier, Saint Julien, Bedard, Blanchet, B. Panet, J. D 
Papineau, Durocher, and Beauchamp. : 

Nays, 

Messieurs Mure, Duchesnay, Gugy, Blackwood, Bell, Badeaux, R. Cuthbert, 
Bowen, Gray, J. Cuthbert, McCord, Debartzch, Caron, Jones of Bedford, Dénéchau, 
and Jones, of Quebec. 

It was accordingly, 

ORDERED, that the main question be now put. 
And the main question being put, the House divided: 
Yeas 19 

Nays 16 

So it was carried in the affirmative. 

RESOLVED, that P. A. DeBonne, being one of the Judges of the Court of King’s Bench, 
cannot sit mor vote in this House. 

Mr. Bourdages moved to resolve, seconded by Mr. Lee, that the seat of P. A. 
DeBonne, one of the Members of the County of Quebec, is vacant. 

The House divided on the question: 

Yeas 19 
Nays 16 ~ 

So it was, 

RESOLVED, that the seat of P. A. DeBonne, one of the Members for the County of 
Quebec, is vacant. 


SPEECH OF SIR JAMES CRAIG ON PROROGUING PARLIAMENT, 1810.2 


Gentlemen of the Legislative Council, and 
Gentlemen of the House of Assembly, 


I am come down here, for the purpose of proroguing the present Parliament— 
And, upon a mature consideration of the circumstances that have taken place, I am 
to inform you, of my determination of again referring to the sense of the people, by 
an immediate dissolution. 

Called again to the unpleasant exercise of one of the functions of His Majesty’s 
prerogative with which I am entrusted, I feel it to be again expedient, that I should 
state to you, and that through you, which is indeed the only channel of communication 
that I have with them, the people may be distinetly informed of the motives by which 
I am actuated. 

Whatever might be my personal wishes, or however strong might be my desire, 
that the public business should suffer no interruption, I feel, that, on this occasion, 
nothing is left to my discretion; it has been rendered impossible for me to act other- 


wise, than in the way I am proposing. Mes sn 
The House of Assembly has taken upon themselves, without the participation of 


1. See Craig’s comment on the vote, page 875. 

2. From the Journals of the House of Assembly of Lower-Canada for 1810, page 248, 

On Monday, February 26th, Sir James Craig reported to the Executive Council the pro- 
ceedings of the Assembly in the case of Mr. DeBonne and informed them of his intention to 
prorogue Parliament. ‘“ The Council being unanimously of opinion that the measure was 
expedient and necessary His Excellency read the Speech whicl he purposed making to the 
two Houses on the occasion. Some small alterations were suggested which His Excellency 
was pleased to adopt and the Speech was ordered to be entered on the Minutes. (Canadian 
Archives, State Book F, page 109.) 
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the other branches of the Legislature, to pass a vote, that a Judge of His Majesty’s 
Court of King’s Bench, cannot sit, nor vote, in their House. However I might set 
aside the personal feelings which would not be unnatural in me, as to the mode in 
which this transaction has been conducted towards myself; there is another, and 
infinitely higher consideration, arises out of it, which I must not overlook. 

It is impossible for me to consider what has been done, in any other light, than 
as a direct violation of an Act of the Imperial Parliament ;—of that Parliament which 
conferred on you the Constitution, to which you profess to owe your present pros- 
perity;' nor can I do otherwise than consider the House of Assembly as having, 
unconstitutionally, disfranchised a large portion of His Majesty’s Subjects, and rendered 
ineligible, by an authority which they do not possess, another not inconsiderable class 
of the community. 

Such an assumption, I should, at any rate, feel myself bound by every tie of duty 
to oppose; but, in consequence of the Expulsion of the Member for the County of 
Quebec, a vacancy in the representation for that County, has been declared; and it 
would be necessary that a new writ should issue, for the Election of another Member. 
That writ would be to be signed by me. Gentlemen, I cannot—dare not, render myself 
a partaker in a violation of an Act of the Imperial Parliament; and I know no other 
way, by which I can avoid becoming so, but that which I am pursuing. 

When we met, I felt much satisfaction in the consciousness of having taken such 
steps, as I thought most likely to facilitate, indeed, I thought, would do away, every 
possible objection to a measure, that seemed to be wished for, and that, in itself, met 
my entire concurrence.” But my objection, and the only objection that can, I think, 
exist in the mind of any reasonable man, to the eligibility of the Judges, arises from 
the possible effect that may be produced by the necessity it puts them under of solicit- 
ing the votes of the Electors. No well-grounded objection can be offered to their 
sitting in the House, when they are elected. On the contrary, their talents and 
superior knowledge, must render them highly useful; and, were it not for other con- 
siderations, highly desirable Members. I cannot but exceedingly lament that a 
measure, which I consider as beneficial to the country, should not have taken effect. 
The people, however, in the disappointment of their expectations, will do me the 
justice to acquit me, of being the cause of it, as they must equally acquit me of being 
the cause that so little of the public business has been done. 


CRAIG TO LIVERPOOL. 
Duplicate Quebec 30" March 1810 
N° 6 
My Lord, 
In the short dispatch which I did myself the honor of writing to your Lordship, 





1. See the Address of the House of Assembly, page 366. 

2, See page 350, note 4, and also page 374. 

3. From the copy in the Canadian Archives, Q. 112, page 98. 

Robert Banks Jenkinson, second Karl of Tiverpool, was born in 1770. He was returned 
to Parliament in 1798, and was soon selected by Pitt for important duties in the House. On 
his father’s elevation to the Earldom in 1796 he became Lord Hawkesbury. He served at the 
foreign office in the Addington Ministry and on the return of Mr. Pitt in 1804 was transferred 
to the Home Office. He-had previously been raised to the peerage and now became leader of the 
Government in the House of Lords. During the brief period of the Grenville ministry Haw- 
kesbury led the forces of the opposition and assisted in the formation of the Portland 
cabinet in March, 1807, when he was again placed in charge of the Home Office. He succeeded 
to the Earldom of Liverpool in 1808 and on the resignation of the Duke of Portland he took 
office with Mr. Percival in December, 1809, this time going to the foreign office. He remained 
here for a very brief period, later in the same month succeeding Lord Castlereagh as Secre- 
tary of State for War and the Colonies. He held this position during the lifetime of the 
Percival ministry. On Mr. Percival’s assassination, Tord Liverpool became Prime Ministe- 
in June, 1812, and, with the support of a strong Tory party retained office until the failure 
of his health forced him to resign in February, 1827. 

For the reply of Lord Liverpool to this despatch see page 407. 


CONSTITUTIONAL DOOUMENTS 373 
SESSIONAL PAPER No. 29c 


on the 5th instant," I acquainted you with my having found myself under the 
necessity of dissolving the Provincial Parliament. It is now my Duty, to enter into 
that detail on the subject, which may be necessary for His Majesty’s information. 
Referring Your Lordship to my dispatch N° 59 of 5™ June 1809,? with the view of 
directing your Lordship’s attention, more fully, to the Spirit that characterises these 
assemblies, I should avoid trespassing upon your Lordship’s time, by any otherwise 
adverting to the Dissolution of the former Parliament, were it not, that, I confess, 
I feel a little anxiety to be permitted to explain myself something further on the 
subject, under the presumption that I have been unfortunate in that respect, and that 
im consequence (I judge from His Lordship’s letters of 7 September)® I have not 
a quite understood by Your Lordship’s Predecessor in the Department you now 
rold. 

My view in the step I took of dissolving that Parliament, was the hope of getting 
a better one,* and in this hope, it was indispensably necessary that the people who 
were to elect the new Parliament, should clearly understand the grounds, upon which, 
they were called on so soon again, to exercise that Right. It was only by setting 
before them the conduct which had occasioned the Dissolution, that I could expect 
they should feel a necessity, of choosing other Members. In England, such is the 
state of public information, so generally is the knowledge of every event that occurs 
diffused over the Country, and so well are the people accustomed to reason upon these 
events, that, should His Majesty feel himself called on to exert His Prerogative in 
the Dissolution of a Parliament, no necessity would exist, for his assigning his reason 
for so doing, they would be perfectly understood, they would be freely discussed by 
all ranks, and all parties: and, though faction might endeavour to prevent the 
Judgement of the people upon them, it could not however alter their true nature. Here, 
the case is totally different. So universal & profound a degree of ignorance per- 
vades the whole country, that no one reads, for it is not one in a thousand that can read, 
the people know nothing but what they are told, and while the activity which so truly 
characterises the exertions of Democracy, has established an Orator in every parish, 
Government remains without the possibility of communicating with them:—some 
faint idea however exists among them of the importance of the Governor’s Speech. 

There is generally a sort of anxious eagerness to hear what he says to Parliament, 
and of this, it was my desire to take advantage, to convey to them the information I 
wished them to have. On these grounds J penned my speech. It was strong, I allow, 
but it was calculated for the understanding of the people for whom it was in fact 
intended. With them your language must be most direct & plain, or it will not be 
understood, and it is only by being so, that any hopes can be entertained, of its not 
being distorted, by the Orators who will comment upon it. With regard to the House 
itself, I cannot conceive, that any Right or Privilege of theirs was invaded.’ I view 
the addressing a House, to whose existence I am putting a period, in a very different 
light, from the doing so while they are in activity. Nothing that I can then say can 
have any influence on a body, whose power is at an end; but in either case, if I am 
to speak, surely. the House, in the exercise, or in the claim, of a supposed privilege 
are not to point out to me the terms in which I am to do it. I must hold the Language 
that His Majesty’s Interests appear to me to require, that I should hold. It may 
offend them, but that is my consideration. I am to caleulate the inconveniences that 
may result from their being offended, and whether these, may be more detrimental to 
His Majesty’s Interests, than may be the advantage I look for to them from the con- 
duct I am pursuing, and if the same Members are re-elected; we shall probably meet 


1. This despatch does not appear in the correspondence of Sir James Craig in the 
Archives. 
2. See page 360. 
. See page 364. 
. Sce page 363. 
. See page 365, and note 1 of same page. i 
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with some asperity on both sides, but it was in the express expectation, that it would 
have freed me from the necessity of meeting the same Members again, that I adopted 
that line, the firm footing, on which the leading Demagogues had established their 
influence was not then foreseen, nor was it by any means suspected to be so universal 
as it was found to be, and it is even now thought, that had the Elections ensued 
immediately, the effect I expected would have followed. Unfortunately it was judged 
more adviseable to wait, till the little ferment that might be supposed to exist, should 
be over, & the result was the direct contrary. Not only the same Members were gener- 
ally re-elected, but so successful had they been in their exertions that their power 
was encreased, by the introduction of several more of the same stamp. This was the 
situation in which I met the new Parliament on 29 Jan’. In the mean time, I had 
received Lord Castlereagh’s letter of 7" Sept™ by which I was authorized to assent to 
an act for the exclusion of the Judges, if I thought it proper to do so. My own 
opinion always went decidedly with the measure. In this Country in all Civil Suits, 
the Judges act alone, without the intervention of a Jury, except in sume particular 
eases, where the parties desire a Jury, they are consequently Judges of the fact as 
well as of the Law, and much depends upon their discretion, especially in the inferior 
& Country Courts, where one Judge sits alone. The influence with respect to the 
Impression that may be on the ‘Minds of am ignorant people, when they see a judge, 
with his Cap in his hands, soliciting a favor from them, is too obvious to require that 
I should remark upon it. This reasoning weighed with very many to be of the same 
opinion with me, but the Democratic party had taken it into their heads, that the 
retaining the eligibility of the Judges was an object of importance to Government; 
they had therefore, during the recess, most assiduously employed themselves in repre- 
senting the exclusion of them, as a measure on which the salvation of the Country 
almost depended, and that it was opposed by Government for sinister views detri- 
mental to the public good. It was in consequence become a sort of clamour in the 
Country. Finding thus that the measure was eagerly looked for, and thinking it 
myself a very proper one, I did not imagine there could be any objection, to my going 
a step beyond the permission given me by Lord Castlereagh’s Instructions, and instead 
of waiting to assent to the Bill, which might be presented to me, when it would be 
considered as a triumph on their part, & would be represented as an instance of the 
efficacy of the power possessed by the Assembly, which had forced Government to 
accede to their measures for the Public advantage, I thought it better to anticipate 
their views, & to take the credit of the measure to His Majesty’s Government, by 
myself recommending it, & announcing the permission I had received to accede to it. 
This certainly had a great effect on the public mind, tho’ it failed in its probable con- 
sequence that might have been looked for, in a return of confidence, and Harmony, 
on the part of the house. There was a moment indeed in which I thought this might 
have been expected, altho’ the Chagrin that was evident in the party, at finding them- 
selves anticipated, led them to begin rather ungraciously, by one of them bringing in 
a Bill for disqualifying the Judges, before my Speech was reported by the Speaker. 
I attributed this however to its true cause, & I understand that their general Lan- 
guage & expressions of approbation, were such, that, contrary to the suggestions of 
the best informed of my friends, I really considered myself warranted in hoping that 
we should have gone on smoothly. This hope, however did not last long; they 
immediately passed a resolution, which alluded to the manner in which I had dis- 
solved the last Parliament. It was as follows—“ That every attempt of the Executive 
“Government & of the other branches of the Legislature, against this House, whether 
: in dictating or censuring its proceedings, or in approving the conduct of one part 

of its Members, & disapproving the conduct of the other, is a violation of the Statute 
“by which this House is constituted, a Breach of the Privileges of this House, against 





1. See page 364. 
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: which it cannot forbear objecting, and a dangerous attempt upon the rights & the 
liberties of His Majesty’s Subjects in this Province 

As this was an: abstract proposition, equally applying to the other branches of the 
Legislature: as it was not presented to me, and was not followed up by any other 
proceedings, I thought myself at liberty to pass it over without notice; and I con- 
sidered it as a promising instance of their moderation, that their paper, which never 
yet failed in any opportunity that presented itself, for exciting disaffection or sedi- 
tion, did not publish this resolution. 

Proceeding from this, in the Bill for incapacitating the Judges, they included in 
it. the Provincial Judge of the inferior District of Gaspé, and they made it a part of 
the Bill that Judges now belonging to the House, should be incapable of sitting or 
voting from the passing of the Act. The Bill thus formed, went up to the Legislative 
Council, who amended it by omitting both these clauses, & returned it to the Lower 
House. 

The extending the ineligibility to the Judge of Gaspé, had never been in con- 
templation, and was adopted now, solely because he was considered as an officer of 
Government, while the latter measure of the immediate expulsion of the Judges, who 
had seats, was taken upon the mere grounds of personal hostility towards Judge 
DeBonne,” who was the only Judge in that predicament. For the indecency of this, 
they had the less excuse, because I had taken care they should be informed, indeed I 
had myself told the Speaker,.it was my intention to recommend Mt DeBonne, to His 
Majesty, and to request that he would be graciously: pleased to raise him to the Upper 
House.* 

The House, upon receiving the Bill, as amended by the Council, burst into a 
flame of resentment & apparent indignation. The Language was violent, and went the 
length of asserting, that the Council had gone beyond its powers, they however pro- 
ceeded to take the amendments into Consideration, in whic, they appear to have given 
up the exclusion of the Judge of Gaspé, but to have persisted in the Clause for the 
immediate expulsion of such Judges, as might be then in the House. 

Pending, however, the discussion of these points, a Monsieur Bourdages one of 
the most marked demagogues of the set, had come down from the Country, and taken 
his seat, and his arrival seems to have added considerably to the violence of their 
measures. There are Three Bills, which are passed annually, one for making a tem- 
porary provision for the regulation of the Trade between this Province and the United 
States, another for the better preservation of His Majesty’s Government, & the third, 
eommonly called the Alien Act. 

The two first of these Bills had actually passed both Houses before the arrival of 
M* Bourdage;* but upon the third being brought in, that Gentleman made a motion 
for deferring the Second reading till the 20* March, which motion passed as usual. 

The Judge’s Bill was returned with the Amendments from the Council on friday 
the 234 Feb’. and on the same day the House went into a Committee to consider of 
those Amendments, reported progress, and asked leave to sit again on the morrow. On 
that day however previous to the Speaker leaving the Chair, M' Bourdage made a 
motion in the following words “that P. A. DeBonne being one of the Judges of the 
“ Court of King’s Bench canmot sit or vote in this House” this motion passed by 19 
votes to 16 who were against it.° 

M' Bourdage’s second motion followed of course & passed by the same Majority. 
Tt was “ that the seat of P. A. DeBonne one of the Members for the County of Quebec 
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3. Sir co Craig’s despatch No. 9 of May 12th, 1810, recommends that Mr. DeBonne 
be appointed to the Legislative Council. The appointment never was made. 

4, See page 445, note 2. 
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is vacant.” The House then went into a Committee on the amendments made by the 
Council & reported to the House as I have already observed. , 

Upon the number who appear on each side,’ on this occasion & by which it would 
seem that the majority of the democratic party was only of three, I must observe, that 
altho’ that question was not expected yet it so happened that the whole strength of 
the party who acts against them chanced to be present, they could not have mustered 
another vote, & they amounted only to thirteen who could be depended upon; three of 
those who usually voted with the other party joined them on that occasion which made 
out their sixteen. 

On Monday Morning I assembled The Executive Council, and asked their advice, 
when the opinions were unanimous as to the necessity of an immediate dissolution.? 
I had previously prepared what I thought it right to say on the supposition of that 
measure being adopted and I submitted it to a very minute scrutiny; which it under- 
went in the wish of combining the two objects of moderation towards the House, and 
the information which it was on all hands agreed to be expedient to convey to the 
Country through that medium which, I must repeat, is the only channel of communi- 
cation that exists between the Government & the people. The Parliament was pro- 
rogued on that day and dissolved by proclamation the following thursday. 

During these proceedings with relation to the Judges two other objects had engaged 
the attention of the House, the first I shall mention, tho’ not the most important was 
the appointment of an Agent® to reside in London to transact the business of the 
Colony; this was with the view of providing a more direct communication, as they 
supposed would be produced by it between them & His Majesty’s Ministers at home, 
than any they could have thro’ the Governor here. This Bill however was of no con- 
sequence; I knew very well that the Legislative Council saw the attempt in its true 
light, & would never pass it, and the House had not yet come quite to the length of 
assuming the power of aygpointing An Agent for themselves only. 

The other object which they had in view, was the taking upon themselves, the 
payment of the Civil Expenditure of the Province.* This has been a favourite object 
with them for some years past, but they have been hitherto at a loss how to bring it 
about, without laying a direct tax on the Country which they have never dared to 
attempt: the present was thought a favourable opportunity on account of the expir- 
ing of the Act for raising the fund for building the Goals of Quebec & Montreal® 
which will take place the 25 March next, and by the renewal of which they proposed 
to obtain the necessary money or nearly so, while the complete ascendency which they 
have acquired over the Minds of their Countrymen, the present state of Europe, on 
which, they unquestionably bear a constant eye, and the consequent apprehension of 
any possible disturbance in this Country, which they suppose to exist on the part of 
Government, led them to believe they could carry anything through, which they chose 
to attempt, in consequence of the power and influence which, by this means, they 
expected to obtain. 

Your Lordship will be enabled to form a more complete J udgement on this very 
important point, as I shall have occasion to transmit by this opportunity a statement 
of the Expence, and of the Revenue under all the various circumstances under which 
they stand. Here it may be sufficient to observe, that the Estimate of the former 
which I was prepared to have laid before the House, according to its desire, amounts 
to £45,475. 15. 10 and the amount of the collection of the last year of the duties 
specially appropriated towards the defraying that Expence, was £27,645. 1. 10 1/2 
leaving a Balance which they would have had to provide for of about £17,830. 





1. See the record of the vote, page 371. 
2. See page 371, note 2. 
3. See page 369. 
4. See page 366. 3 
5’. This Act, 45 Geo. III, Cap. XIII, levied duties in i 
by auction. It was to remain in force for ‘Be pekicd Tat ae saa Ree ae oe ce 
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: The proceedings of the House on this point were irregular in the extreme; their 
object was perfectly understood; they imagined that, by taking upon themselves the 
payment of the expence in question, they should do away the appropriation, and per- 
petuity of the duties now established by their own Acts, and that by a New Act, or 
rather by a vote of the House, for I really believe they expected to carry it through 
‘by that means only, without admitting of the participation of the other Branches of 
the Legislature, they should grant the whole only from year to year, assuming at 
the same time the entire controul & management of the payment of all the Salaries 
of the Officers of Government, of which they avowed their intention to regulate the 
amount on principles of more strict Economy, that these in future would have there- 
fore to look up to them, who by that means would become the complete Masters of the 
Country.’ In pursuance of this object, they began by a vote, “that the House of 
“ Assembly ought to vote the necessary sums for defraying the Civil expences of the 
“Government of this Province.” and almost immediately after voted Addresses to 
His Majesty and to the two Houses of the Imperial Parliament separately; In which 
they say, “that this House hath, in the present Session, taken upon itself all the 
“ Civil expences of the Government of this Province.? 

In all this no notice whatever was taken of the Legislative Council, everything 
seemed to be studiously pointed out as the work of the House of Assembly only; and 
so eager were they to accomplish their point, that they had actually voted that their 
Constituents should pay a large sum of money, without having taken one step to 
ascertain what the amount of that Sum would be; they had neither the Estimate of 
the Expenditure before them® (for your Lordship will observe that their Address to 
me to obtain that Estimate was subsequent to the vote they had passed that they 
would pay its amount) nor had they any return of the Collection of the duties on 
which they depended for that payment; these irregularities were not however of any 
consequence, and altho’ under the advice of the Executive Council,* I thought my- 
self obliged to decline forwarding their Addresses to the two Houses of the Imperial 
Parliament, I should not have thought myself warranted in any otherwise interfering 
in the Business until it had come before me in its regular progress, and I had pre- 
pared to be laid before them the Estimate which they had required; I was thus wait- 
ing to see the shape in which it would come before me when their proceedings rela- 
tive to the expulsion of the Judges put me under the necessity of closing the Session. 

The grounds upon which I adopted the resolution of again dissolving the Parlia- 
ment, and upon which His Majesty’s Executive Council supported me in my opinion 
as to the necessity of doing so, are sufficiently marked in my Speech on the occasion,° 
a copy of which is before your Lordship. We were of opinion that the House assumed 
to itself a power which not only was not warranted, but a prohibition of which was 
clearly implied by an Act of the Imperial Parliament; and I said truly in my Speech 
what I felt in my Mind, when I informed them that I dare not render myself the par- 
taker of such a step. 

These my Lord were the Constitutional grounds upon which I acted, but con- 
sidering the subject in a more extended view of political expediency, I have no hesita- 
tion in assuring your Lordship that I felt the strongest urgency for taking an immedi- 
ate stand against the strides of Democratical influence which were daily becoming 
more apparent & of which the House of Assembly was the direct organ. It appeared 
to me that it could only gather strength by any delay in the means to check its pro- 
gress, nor was it possible to foresee the Lengths to which it might not go if encouraged 
by an acquiescence in the present attempt. 


. For another statement of this view see the despatch of Lord Dalhousie, page 
. See page ‘ 

. See the Journals of the House of Assembly for February 13th, 1810. 

. Bee page 368, note 2. 

. See page 371. ; 
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This Dissolution seemed to meet the general approbation of all thinking people. 
Addresses in very strong terms were presented to me from the Cities of Quebec and 
Montreal, from Three Rivers, William Henry and from some of the Counties, and it 
was thought better this time to take advantage of what appeared to be the first impres- 
sion, and to bring on the new Elections ag early as the necessary forms would admit 
of: even the Leaders of the party seemed at first to be staggered at a measure which 
they certainly thought, and openly said, I dared not undertake & many of their fol- 
lowers were known to express themselves as wavering in their opinion as to the pro- 
priety of the lengths to which they had been led. 

It was soon however seen that they had recovered themselves, and had resumed 
more than their usual activity; every pains was taken to seduce the public mind, the 
most false and scandalous reports were assiduously propagated, & the most seditious 
and inflammatory publications were universally spread thro’ the province which were 
read & commented upon by their Agents in every Parish. In these Government was 
grossly misrepresented & verified,’ the administration of Justice brought into Con- 
tempt, and a spirit of dissatisfaction, distrust and alienation excited tending to the 
most alarming consequences, Such as it became at last impossible any longer to dis- 
regard, and imperiously to call for the intervention of the Executive power. For the 
measures that have ensued in consequence of this necessity, I refer your Lordship to 
my Dispatch N° 5? a duplicate of which accompanies this. 


I have the honor to be 
My Lord 
Your Lordship’s 
most obedient 
Humble servant 


J. H. CRAIG 
The Earl of Liverpool 
&e &e &e 

Endorsed: 

Quebee 30 March 1810 

Lt. Gen. Sir J. Craig 

NOG : 
Re 





1. The text has been followed here. Vilified ig probably intended. 

2. The press of Le Canadien was seized and, under the authority vested in the Execu- 
tive Council by the Act for the better security of His Majesty’s Government, the leaders of 
we poe party were arrested. For Craig’s despatch No. 5 see the Canadian Archives, Q. 
112, page 56. 
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PROCEEDINGS -IN THE COURT OF KING’S BENCH 
RELATING TO THE IMPRISONMENT OF PIERRE 7th April, 1810. 
BEDARD. On a motion for 
a Writ of Habeas 
In THE Case or Pierre BEDARD. Corpus to produce 
: ; . the body of a 
This day, A. Stuart? moved for a Writ of Habeas Corpus, directed person in custody, 
to the Keeper of the Common Gaol of the District of Quebec, to ue 
produce the body of Pierre Bedard, returnable within fourteen days, Members of the _ 
and filed the following Documents in support of his application -— Executive Council 


; 4 : or “‘ treasonabli 
1st. A notice of Motion to the Attorney General, dated the day practices,””) ce 


previous. founded upon 


= . e his “ privil ie 

2nd. The following certified copy of Commitment :— aie Merhescee 
. . the Provincial 

Province of Lower Canada to Wit. Parliament, two 


To the Keeper of the Common Gaol of Quebec. papers purporting 


. . to be two Inden- 
Whereas Pierre Bedard, of Quebec, Barrister at Law, stands tures of Election 


charged before us upon oath, with treasonable practices, these are, pened in eu. 
<I * . . 0: thi 
therefore, in His Majesty’s name, to require and command you to ae ze elec 
receive the body of the said Pierre Bedard into your custody in the evidence of his 
Common Gaol of this District, and him safely there to keep and Tne as 
detain until he sha!] thence be delivered in due course of law. title him to the 
GIVEN under the Hands and Seals of us, THomas Dunn, Francois pet of the 
Basy and JoHn Youne, three of His Majesty’s Executive Council, A Member of the 
of and for the said Province, at the City of Quebec, in the said Provincial Parlia- 


Province, this 19th day of March, 1810, in the 50th year of His iquobes, this alate 


Majesty ’s reign. ee ce 
(Signed) “THos. Dunn,” “F. Basy,” “Joun Youne.” eighteen days | 

: after its dissolu- 

(A true Copy.) (Signed) Wimutam Rem, Keeper, fio tpor ec trovenn. 


3rd. The Quebec Gazette containing the prorogation of the Pro- a Heth 
vincial Parliament by His Excellency Sir James Henry Craig then confinement 


Governor-in-Chief, &c., on Monday the 26th February, 1810. elected a Member — 


oe 3 of a new 
4th. The Quebec Gazette containing Proclamation, dated 1st Parliament, is 


March, 1810, dissolving the Provincial Parliament and calling a new ere or a 


Parliament, Writs to bear test the 12th March, 1810, and to be return- guch arrest, by 





1. From Stuart’s Reports of Cases Argued and Determined in the Courts of King’s 
Bench and in the Provincial Court of Appeals of Lower-Canada, page 1. ‘ 

Pierre Stanislas Bedard was born in 1762. He was educated at the Seminary of Quebec 
and received his commission as advocate in November, 1790. In 1792, he was elected to the 
first Parliament of Lower-Canada for the County of Northumberland which he continued 
to represent unti] 1808. In the general election of that year he was elected for the Lower 
Town of the City of Quebec and on April 21st, 1810, was returned for the County of Surrey. 
He was one of the recognized leaders of the party in the House of Assembly which opposed 
the policy of Sir James Craig and was one of the founders and editors of Le Canadien. 
Articles published in this paper were considered by the Executive Council to be of a seditious 
character and orders were accordingly issued for Bedard’s arrest and imprisonment. Craig 
insisted on securing an apology from him as the condition of his release but Bedard steadily 
refused to admit that he had committed any offence worthy of imprisonment and, in con- 
sequence, he remained in jai! for months after his associates on Le Canadien had been liber- 
ated His case was taken up by the Assembly in 1811 and his release was demanded on the 
ground that the privileges of the House of Asean y were violated by his detention. (See 
page 420.) Bedard was one of the first to profit by t e change in the policy of the adminis- 
tration which resulted from the appointment of Sir George Prevost as Governor. On the 
promotion of Olivier Perreault to the bench, Bedard was offered but declined the position of 
Advocate General cf the Province. In December, 1812, he was Sp ree J udge 
for the District of Three Rivers in succession to Justice Foucher. He died, ee et , 1829. 

2. Andrew Stuart was a brother of James vo poe hae Deen ee ee , Guile on 

0°71 ‘icitor General. (See page - e s L 0 <= 
Jalgan ae ae and later the Upper Town,—from 1814 to 1834, and was one of the smal] 
group of English reformers which acted in concert with the French Canadian majority. 
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reason of his able on Saturday the 21st day of April following, for every place but 
sat ee eer 
Set kee 5th. An Indenture, dated 25th October, 1809, by which it appeared 
that Pierre Bedard was returned as Member of the Provincial 
Parliament for the Lower Town of Quebec. 
6th. An Indenture, dated March 27th, 1810, by which it appeared 
that the said Pierre Bedard was returned as a Member for the County 
of Surrey. ; 


A, Stuart [in support of the Motion] said, that this application was grounded 
upon the proviso of the Provincial Act 48, Geo. III. ¢. 1, s. 6., which provides “ That 
“ nothing in that Act should extend, or be construed to extend, to invalidate or restrain 
“the lawful rights and privileges of either branch of the Provincial Parliament in 
“this Province,” and that the question submitted to the Court was, whether this pro- 
viso embraced the present case? and whether it does not destroy the force of the 4th 
clause, which enacts “ That such Writ of Habeas Corpus, or the benefit thereof, shall 
“not be allowed by such Court or Courts, Judge or Judges, to any person or persons 
“detained in prison, at the time of his, her, or their application for such Writ of 
“ Habeas Corpus, by such Warrant of His said Majesty’s Executive Council as afore- 
“ said, for such Causes as aforesaid, or any or either of them; and that in all and 
“ every case, where such Writ of Habeas Corpus shall be allowed, no Court or Courts, 
“ Judge or Judges, shall bail or admit to bail, the person or persons to whom such 
“Writ of Habeas Corpus shall be allowed, if upon the return made to such Writ of 
“ Habeas Corpus at the expiration of fourteen days, from the day on which such Writ 
“of Habeas Corpus ‘shall be so allowed, it shall appear that such person or persons 
“ shall be then detained in prison, by such Warrant of His said Majesty’s Executive 
“Council, as aforesaid, for such causes as aforesaid, or any or either of them, any 
“Taw, Statute, Act or Ordinance to the contrary notwithstanding.” 

The House of Assembly must, of necessity, have those privileges which are 
essential to its very existence. To ascertain what those privileges are, we must look 
to the House of Commons in; England, where the applicant would undoubtedly have 
been entitled to his privilege. Parliamentary privilege, as to the freedom from arrest, 
not only exists during the actual sitting of Parliament, but extends to forty days after 
a dissolution. There are but three Cases to which it does not extend, Treason, Felony, 
and an actual breach of the peace. The charge against the applicant comes under 
neither of these descriptions. “T'reasonable practices” are not treason: they possess, 
indeed, some of the qualities of treason, but are entirely destitute of other essential 
qualities necessary to constitute treason. As for example, in the case of Sydney, 
among whose private papers were found some writings of a treasonable tendency; but 
they had neither been published, nor did any intention of publishing them appear. 
So also, in the case of a person preparing to make communications to the King’s 
enemies, without having taken any steps to carry his intention into effect. In both 
cases will be found “ treasonable practices,’ but in both, the overt Act, absolutely 
essential to constitute treason, 1s wanting. “T'reasonable practices’ are certainly 
not Felony, nor do they amount to an actual breach of the peace. This is a commit- 
ment for “treasonable practices,’ and commitments must at all times be construed 
strictly. The offence cannot be constructive, it must be an actual breach of the peace. 
The charge, therefore, not coming under any of the three exceptions, the applicant 
ought not to be barred of his privilege. The case of Wilkes is in point, who was 
arrested for having published an infamous and seditious libel. (a) He was brought 
before the Court of Common Pleas by a Writ of Habeas Corpus, and claimed the 

(a) 2 Wils. 151. 





Moane Statute 43, Geo. ITI, c. I, is a re-enctment of the Statute 37, Geo. com laasce 
page : 
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privilege of Parliament: Lord Chief Justice Pratte (afterwards Earl Camden) was 
of opinion that he was entitled to his discharge, and discharged him. Upon the point 
of privilege, the applicant claims as well upon the ground of having been a Member of 
the late, as of having been elected a Member of the new Parliament. (b) 


The Attorney General, (Uniacke,)! contra. Before the Counsel for the applicant 
can avail himself of the argument he has made use of, he must distinctly establish 
what are the privileges of the Members of the House of Assembly of Lower Canada. 
The present question is, whether am express Act of Parliament is to be evaded by 
extending to the Members of the Provincial Parliament, all the privileges of the 
Members of the Imperial Parliament? This cannot be the case; because it is no 
where to be found that such privileges have been extended to them:—nor have any 
such been given to them by the Constitutional Act. Every traitorous attempt is 
treason; nor is it necessary that treasonable designs should be ripe for execution, 
and have actually commenced their operation, to bring them under the denomination 
of treason; nor does privilege any more extend to treasonable practices than to treason 
itself. The argument founded upon the case of Wilkes must fall to the ground. For 
the House of Commons solemnly disavowed the decision of the Court of Common 
Pleas in the very same year in which it had been made (1763); and the House of 
Peers, five days subsequent to the resolve of the Commons, passed a similar resolution. 
Of late years the privileges of the House of Commons have been much curtailed, and 
if the question before the Court were now raised in England, the applicant would, 
most certainly, not be allowed his privilege. (a) Indeed there is no instance of a 
Member being allowed privilege in a criminal case, neither is the charge against the 
applicant for a supposed or constructive offence. The Warrant of Commitment shews 
it to be a charge of “ treasonable practices ” wpon oath, and this charge unquestionably 
includes a breach of the peace. It would surely be absurd to say, that in the case of 
a common assault upon an individual, a Member of the Legislature shall not be 
privileged, and yet,—that on a charge of “ treasonable practices,” affecting the wel- 
fare and tranquillity of the whole population of a country, he may claim and have his 
privilege. The obvious intent of the privilege of Parliament is to protect a Member 
from the sufferance of wrong, not to enable him with impunity to commit wrong; 
“jt must not be used for damage to the Common Wealth.” 


The Advocate General, (Perrault,)* on the same side. This question is not with- 
out difficulty. By the 4th Clause of the Statute 43, Geo. III. c. 1.? all persons, accused 
of certain offences therein specified, are divested of the right to sue out a Writ of 
Habeas Corpus. The Counsel on the opposite side has fallen into an error in the 
application of the two authorities he has cited. The decision of the Court of Common 
Pleas, in the case of Wilkes, was against every principle of law, (@)* and was formally 
disclaimed by the British Parliament. The privilege of Parliament extends only to 
civil cases; there exists no precedent of the extension of it to indictable offences, of 


(b) Holiday & al. vy. Colonel Pitt (Strange, 985.) was cited -to prove that the privilege 
of Parliament extends to a certain period after a dissolution. oe 

Also 1 Siderfin 42. 1 Hatsell’s Precedents 163; and Bacon, under the word privilege, to 
shew that a person already in custody is entitled to claim his privilege as soon as he 
is elected. 

(a) 1, Hatsell, 200. and 5. Bacon 631—No. 4. 

(a*) 1 Black Com. 165-166 and 4. 149. 


1. Norman Fitzgerald Uniacke had been appointed Attorney General in June, 1809. His 

conduct in this position did not prove satisfactory and he was temporarily suspended from 
office in May, 1810, He was later reinstated and acted as Attorney General until De 
1825, when he was appointed a Judge of the Court of King’s Bench for the District of Mont- 
real, : 
2, Olivier Perreault had held the pesition of Advocate General of Lower Canada since 
1808. In January, 1812, he was made an honorary member of the Executive Counc eae ie 
May of the same year was appointed a Justice of the Court of King’s Bench for on istric 
of Quebec. He was appointed to the Legislative Council in May, 1817, and in 1822 became a 
regular member of the Executive Council. 
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which description is the offence the applicant is charged with. The spreading false 
and malicious reports against the Government must be considered as a breach of the 
peace. The writing and publishing seditious libels, also, is an offence not entitled to 
privilege, which is taken away in all criminal cases. The case of H oliday v. Pitt, was 
entirely a civil case, and therefore not applicable to the present question. The War- 
rant of Commitment is sufficient proof that the offence with which the applicant is 
charged is an indictable offence, and is, therefore, sufficient ground for the Court to 
reject the present application for a Writ of Habeas Corpus. 


Bowen, on the same side. Should the argument in support of the motion be 
admitted, the House of Assembly might be composed of fifty traitors, and no remedy 
be had against them; it would be to say, that under the shield of privilege, might 
be found protection and security from the consequences of criminality. But before 
entering into the consideration of “what may be the privileges of the Provincial 
Parliament,” let us examine whether the applicant, at the time of his arrest, could 
be considered as a Member of that Parliament, or was entitled to claim any lawful 
privilege that may attach to that character. For this purpose it is necesary to advert 
to dates. The prorogation of the Provincial Parliament took place on Monday, 
February 26th, 1810. The Proclamation, dissolving the House of Assembly, issued 
on Thursday, 1st of March. The Writs for a new election bear teste on Monday, 
March 12th. The arrest of the applicant was on Monday, March 19th, and he is said 
to have been eleeted one of the Members for the County of Surrey, on Tuesday, 
March 27th. It is very material to keep these dates in view, for the principles of 
this application are, that the applicant is entitled to obtain his Writ on two grounds. 
1. As having been a Member of the late Provincial House of Assembly. 2. As having 
been elected a Member of the new Provincial House of Assembly. And, as such, 
entitled to his privilege. He ought not to succeed on the first ground, because, if we 
refer to English authorities, it will be found that the period after a session, during 
which a Member of Parliament is privileged, for the purpose of his return home from 
the performance of his public duty, is a reasonable time for that purpose, and not, as 
has been argued, forty days. And this was decided in the case of Martin. (a) The 
ease cited of Holiday v. Pitt, only shews that the Members had privilage, after a pro- 
rogation or dissolution, so long as they were paid, that is to say, till they reached 
their own houses. Eighteen days had elapsed between the dissolution of the late 
Parliament, and the arrest of the applicant; and can it be seriously argued that this 
was not a reasonable and sufficient time for him to go from the House of Assembly 
to his own house, when both are in the same city? If he could have claimed any 
privilege, therefore, it could only have been the privilege of a single day.—He must 
fail on the second ground also, because, at the time of his arrest, he was not a Member 
of any Parliament; and, consequently, the 4th Clause of the Provincial Act, cited by 
the Counsel for the applicant in opening his case, is in full force and effect, and is a 
perfect bar to his claim of those privileges referred to in the proviso, be they what 
they may. The case of Wilkes has been cited to shew, that as the applicant has 

(a) See Martin’s case in 1586. 


1. Edward Bowen was born in Ireland in 1786. He came to Canada in 1797 and entered 
on the study of law. Before receiving his call to the Bar in July, 1803, he had served is 
Clerk of the Crown for the District of Quebec and later as Deputy Clerk of the Crown for 
the Province. On the promotion of Jonathan Sewell to the bench in 1808. Bowen was given 
a provisional commission as Attorney General. ‘The office of Solicitor General had become 
vacant by the dismissal pf James Stuart in May, 1809, and, on the appointment of Uniacke 
as Attorney General in June of the same year, this position was ofiered to Bowen but refused. 
On Uniacke’s suspension in 1810, Bowen again acted as Attorney General. He was appointed 
a Justice of the Court of King’s Bench for the District of Quebec in May, 1812. From 1809 
until his promotion to the bench he represented the borough of William Henry in the House 
of Assembly. He was appointed to the Legisiative Council in October, 1821, and served as 
the last President of the Council under the Constitution of 1791. In 1849, he was appointed 
Chief Justice of the Superior Court of Lower Canada. He died, April 11th, 1866. 
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been elected, since his confinement, a Member of the new Parliament, he is entitled 
to privilege. But the decision of the Court, in that case, has long ceased to be recog- 
nized as law; and was set aside by the Parliament itself. The privilege of a Member 
of the House of Commons commences only at his election; “but if he be arrested, 
or taken in execution, before his election, he shall not have privilege.” (a) But, 
even here, the reference is only to civil suits: how then can it be contended that 
privilege exists, previous to election, in criminal cases? In England Members of 
Parliament are privileged from arrest in all cases, treason, felony, or breach of the 
peace only excepted. (b) The 6th Clause of the Statute 43, Geo. III. c. 1,1 says, that 
“nothing in this Act shall invalidate or restrain the lawful rights and privileges of 
“either branch of the Provincial Parliament;’? and the question necessarily arises, 
What are the lawful rights and privileges of the third branch of the Legislature ot 
Lower Canada ?—Are they, in every respect, the same with those immemorially enjoyed 
by the House of Commons in England??—Most assuredly not., Where then shall we 
find them enumerated, or by what means can we trace them out? The Act of the 
31st Geo. IIT. ec. 37,* by which the Legislature of Lower Canada was created, and by 
which our constitution is given to us, defines and limits that constitution. Will the 
Court admit that the Provincial Legislature is entitled, under that Act, to all the 
privileges of the Imperial Parliament? It is impossible. A Member of the Provincial 
House of Assembly can claim no privileges, but such as are there given him. In that 
statute is comprised our whole constitution; that statute forms our only charter. 

A. Stuart, in reply. 

When I first made this application to the Court, I was under a strong impression 
that, in point of law, it ought to be granted: and this impression has been matured 
to perfect conviction by the arguments adduced by the Counsel who have opposed the 
motion. They have founded their arguments on an assertion the most questionable. 
They deny that the House of Assembly has any privileges whatever; although those 
privileges have been constantly claimed and recognized,—are inherent in every Legis- 
lative body,—and are essential to its very existence. But it is said that they are 
meither mentioned, or defined, in the Act of the 31st of the King. I know no reason 
why a more strict rule of construction should be applied to this statute than to any 
other ;—but I can conceive many strong ones why it should receive a more liberal con- 
struction than an Act which, perhaps, solely relates to and regulates mere private 
rights. It follows, a fortiori, that the British Parliament, in granting to this country’ 
a Provincial Legislature, granted also those necessary privileges without which that 
Legislature could have no political existence. It would be difficult, and Sir William 
Blackstone thought it would be inexpedient, to define with accuracy the extent of 
Parliamentary privilege. The privileges of the Imperial Parliament are not fixed by, 
nor to be found in any statute. The authorities, cited by the Attorney General from 
Hatsell, prove, what I have urged, the necessity of Members of Parliament being free 
to proceed to the performance of their public duties. If it were true that the House 
ef Assembly have no privileges, it would be in the power of the other branches of 
the Legislature to annihilate it. And, if it have privileges, from whence can we 
derive so correct information of their nature and extent, as from the British House 
of Commons itself? But it has been said that, in England, a Member of the House 
of Commons, confined upon a charge of treasonable practices would not be entitled 
to privilege. The dictum of Sir William Blackstone, cited in support of this asser- 


(a) 5. Bacon 631. (b) 4, Ins, 25. 


1. See page 380, note 1. 

2. See page 216. a ; 

3. For a discussion of the question of the Privileges of a Colonial Legislature see page 480. 

4. The Act referred to is the Constitutional Act, 31 Geo. III, KXXI. See Constitu- 
tional Documents, 1759-1791, Shortt and Doughty, 1907, page 694. 
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tion, is contradicted by the decision of the Court of Common Pleas in Wilkes’s case, 
and by the law authorities referred to by Chief Justice Pratte. The Resolutions of 
the two Houses of Parliament, consequent upon this decision, were passed in times 
not the most calm; and are not entitled to carry the same weight with them, that the 
decision of Chief Justice Pratte carries. “Treasonable practices” may exist, and 
yet the party not be guilty of an indictable offence. If the principle be admitted— 
that privilege never extends to any case of a criminal nature, why are treason, felony, 
and breach of the peace alone specifically excepted? If the Provincial Act of the 
48rd of the King is to be construed in the manner contended for by the Counsel for 
the Crown, the proviso is altogether nugatory. The case of Martin has been cited, 
to shew that privilege extended to a reasonable time only, after a prorogation. In 
that very instance, twenty days were considered to be a reasonable time: yet it is 
cited as an authority to shew that eighteen days are more than a reasonable time. 
The case of Pitt incontrovertibly establishes that the privilege of Parliament extends 
as well to a certain period after a dissolution, as after a prorogation. I will conclude 
with repeating my former observation, that, in the present case, privilege is claimed 
upon the double principle of the applicant having been elected, and being at the pre- 
‘sent moment, a Member of the new Provincial Parliament as well as that he was a 
Member of the late Provincial Parliament. 8 


Per Curiam. 


SEWELL, CH. J. Weare fully satisfied that the motion cannot be granted. The facts 
which constitute the case before us are few in number. The late Provincial Parliament 
was dissolved by Proclamation on the first of March last, and, by the same Proclama- 
tion a new Parliament was summoned to meet on the 21st of April. On the 19th of 
March Mr. Bedard was arrested, and committed to the common goal of this District, 
by a Warrant under the hands and seals of three Members of the Executive Council, 
for “treasonable practices,”! and the object of the motion before us, is to release him 
from confinement upon the grounds that he served in the last Parliament as a repre- 
sentative of the City of Quebec. That on the 27th of this present month, he was 
elected to serve in the same capacity for the County of Surrey in the new Parlia- 
ment, and therefore that he is entitled to his discharge, by reason of his privilege as 
a Member of the House of Assembly. The commitment of Mr. Bedard is made under 
the authority of the Provincial Statute 43rd Geo. III. c. 1. which authorizes the deten- 
tion of every person committed by Warrant, signed by three of the Executive Council, 
for High Treason, Misprison of High Treason, or “treasonable practices,” without 
bail or mainprize, during the continuance of the Act. It is, however, provided by the 
sixth Clause of this Statute, “ That nothing in the Act contained shall extend, or be 
“construed to extend, to invalidate or restrain the lawful rights and privileges of 
“either branch of the Provincial Parliament; and it is contended that Mr. Bedard 
is within the letter of this exemption. But to bring this case within this proviso, it 
is obvious, that in the first instance he must be proved to be a Member of the Legis- 
lative Council, or of the House of Assembly; and, in point of fact, there is no evi- 
dence of either. We have nothing, indeed, before us but two papers, which we are 
told are Indentures. executed between Mr. Bedard and the Electors of the City of 
of Quebec, and of the County of Surrey. I say “told,” because of this assertion no 
proof whatever has been offered, nor is any thing adduced, from which the authen- 
ticity of these papers can in any way be inferred. In the case of John Wilkes there 
was a formal admission (@) on the part of the King’s serjeants, that he was a Mem- 
ber of the House of Commons; and, upon that admission the proceedings of the 
Court of Common Pleas were founded. In this case there is no such admission, and 

(a) 2. Wilson 151. 





1. See page 379. 
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as there is a total absence of every thing which, by law, we are permitted to r=ceive 
as evidence of the fact upon which this claim of exemption is entirely built, we must 
necessarily, for. this defect alone, reject the motion. I should be sorry, however, to 
have it supposed that this Court concedes what has been argued, viz., “ That there is 
privilege of Parliament against arrest for treasonable practices,” or to have it believed 
_ that we should hold ourselves bound by law, in anv future instance, to admit a claim 
of privilege against arrest under circumstances similar to the present. The circum- 
stances to which I allude, (assuming all facts to be as they have been. stated,) are 
the arrest of Mr. Bedard eighteen days after the dissolution of the last Parliament 
and his Election to the new Parliament during his confinement. If Mr.Bedard was 
entitled to privilege upon the day of his arrest, (the 19th of March,) it is evident, 
(as he was not elected for the County of Surrey until the 27th day of March,) that 
his right to it must be solely founded on the fact of his having been a Member of the 
last House of Assembly; .and if he was not entitled to privilege upon the day of his 
arrest, then, it is equally evident, that his claim to privilege must be entirely founded 
upon his election to the new Parliament. In England, the privilege from arrest is 
. Claimed andi allowed to every Member of the House of Commons, “ veniendo, moran- 
do, et exinde ad propria redeundo,’ (a) and extends to forty days after every pro- 
Togation, and to forty days before the next appointed meeting. (b) But although, 
to the effect which has been stated, there are several legal decisions, yet it does not 
appear that any precise period, for the duration of this privilege after a dissolution, 
_has been fixed. Prynne is of opinion, that it continues for the number of days during 
which (after a dissolution) a Member formerly received wages; (c) and those wages 
were in proportion to the distance between his residence and the place where, the 
Parliament was held. (d) Upon this principle, in the case of Holiday v. Pitt, (e) 
which has been cited at the bar, it was held by all the Judges that this privilege 
extends only to a convenient time after a dissolution, that is, to a sufficient time to 
_enable the Member, with convenience, to return home. Now, the last Provincial Par- 
liament met in Quebec, in the very place for which Mr. Bedard was returned a Mem- 
ber, and in which he resides; and as, therefore, it is impossible to say that he had not 
a@ convenient time for his return home, for transporting himself from one, to another, 
part of Quebec, between the first and the nineteenth day of March, it is clear that the 
day on which he was arrested was not within the period to which the privilege of the 
last Parliament extended. 

Let us now examine whether this claim can be supported under the privilege of 
the new Parliament. There is certainly a material difference between the election of 
an individual who is at large, and the election of one already in confinement, which 
is the present case. In the former instance, the electors, having chosen a free man, 
are without blame, and ought not to be deprived of his services by any act of his, -to 
which the privilege of Parliament extends; in the latter they make choice of one who 
visibly is not in a situation to perform the services which they require of him, and 
they have, therefore, only themselves to blame if they are deprived of them. In 
England, again, upon these principles, it has been decided that the privilege of a 
Member of the House of Commons from arrest, commences at his election, (a) unless 
he has been arrested, or be im execution before his election, in which case it has also 
been decided, that he is not entitled to privilege. (b) Freedom from arrest, in all 
eases to which privilege legally extends, may be considered to be as indispensably 
necessary to the existence of a Provincial House of Assembly, as to an English House 
of Commons. But there is no principle upon which it should be admitted in this 
Province, under circumstances which are held in England to be such as must exclude 


(a) 4, Ins. 46. folio edition. (d) Stat. 35. Hen. 8. ¢e. 11. 
(b) 2. Lev. 72. (e) Strange 985, and Fort. 159. 
(c) 4. Parl. Writs. 68. t 


(a) 4. Bacon, fol. ed. 233. 
(b) 2. Siderfin 42. R. in Parl. 12th March, 1592. 
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it. It is argued that “there is privilege of Parliament from arrest for treasonable 
practices,” and to support this assertion it is contended that this privilege extends to 
all offences except treason, felony and breach of the peace, (which may be admitted) 
and that treasonable practices do not amount either to treason, to felony, or to breach 
of the peace. The Court is of opinion that “ ¢reasonable practices” are within the 
meaning of the words “breach of the peace,” and that the privilege from arrest does 
not extend to cases. of this description. All indictable crimes (and all treasonable 
practices must be indictable) are held in law to be contra pacem domini regis; and 
upon this ground, in England, it is now understood that the claim or privilege does 
not comprehend the case of any indictable crime. Such being the opinion of the 
Court, we are not called upon to make any enquiry as to the distinction between 
treason and treasonable practices. It may be well, however, to observe, after what has 
been argued, that the precise import of the phrase “treasonable practices ” hag never 
been settled by. any legal decision; and if by the word “ practices” we are to under- 
stand “ Acts,” it certainly will be difficult to mark the line of distinction. In the 
course of the argument, to shew that “ treasonable practices ” are entitled to privilege, 
the case of John Wilkes has been entirely relied on. It has been said, that by this 
decision it was settled that a Member of Parliament charged with having written and 
published a seditious libel was entitled to privilege; and from thence it has been 
inferred that a Member, charged with “treasonable practices,’ must also be entitled 
to. his privilege. Now, admitting this case for the present, to be law, it by no means 
follows because a seditious libel is entitled to privilege, that treasonable practices 
must also be entitled to it. If indeed, the latter was the minor offence of the two, it 
might be inferred; but this is not the case, for in point of fact, it is the major and 
not the minor offence. To constitute treason, there must be an actual design against 
the King or his Government in contemplation; and it is in this that it is distinguish- 
able from=sedition, which comprehends such offences (not being capital) as are of 
like tendency, but without any actual design against the King or his Government. 
A charge therefore, of doing a thing seditiously cannot amount to a charge of high 
treason; since that which is seditious, and no more, can only partake of the nature 
of sedition. But, for the same reason, that which is treasonable must partake of the 
nature of treason, and consequently be a crime of greater magnitude than any act 
which is merely seditious. The case of Wilkes then, if admitted to be law, proves 
that the privilege of Parliament extends thus far, that is, to seditious acts, but affords 
no proof whatever that it extends beyond them to “ treasonable practices.” But the 
decision in the case of John Wilkes the Court cannot receive as law, because it has 
been solemnly disclaimed by both Houses of the British Parliament. The Judgment, 
in this well known case, (pronounced May 8rd, 1763,) at the first meeting of Parlia- 
ment afterwards, was taken into the consideration of both Houses, and the discussion 
ended on the 29th Nov. 1763, in a joint vote, by which it was resolved, “That the 
privilege of Parliament doth not extend to the case of writing and publishing sedi- 
tious libels, nor ought to be allowed to obstruct the ordinary course of the laws in 
the speedy and effectual prosecution of so heinous and dangerous an offence.” (a) 
Let the order therefore be, “that he take nothing by his motion.” 

WiuiaMs, J. I shall not touch upon all the points that have been so ably stated 
by the Chief Justice. In the case of Wilkes, it was the admission of the Counsel for 
the Crown, that established the fact of his being a Member. In the present ease there 
is no such admission; nor is there any evidence before the Court that Mr. Bedard 
either was, or is, a Member of the Provincial Legislature. The decision of Lord 
Camden was, certainly not correct ; mor can it be received as legal authority :—for 
the offence with which Mr. Wilkes was charged was clearly an indictable offence — 

(a) Comm, Journ. 24th Nov. 1763. 


Lords’ Journ. 29th Nov. 1763. 
Almon’s Deb. Com. for 1763. 
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The Members of the House of Assembly of Lower Canada are, without Joubt, entitled 
to the enjoyment of their lawful privileges, which ought not to be invalidated or 
restrained. But what are those privileges? They are those which are granted them 
upon the claim made by their Speaker, at his presentation to the King’s Representa- 
tive for approval, after his election to that office. The principal of which are “ freedom 
of Speech,” for the purpose of managing their debates; and “freedom of person” 
during the Session of Parliament, and while going to and returning from thence, in 
order to enable them to perform their public duty there. I entirely agree in Cuinion 
with the Chief Justice that the motion cannot be granted. 

Kerr, J. I do not think it necessary to give any opinion upon the important 
questions. raised in the course of the argument upon this motion. The first point 
submitted to our consideration, is whether the two Indentures supposed to be the 
returns of Mr. Bedard as a Member of the last House of Assembly ana of the present, 
are sufficiently proved, or in other words, if his Counsel has offered legal evidence of 
his being within the exception contained in the 6th Section of the Provincial Statute. 
I am entirely of opinion with the Chief Justice, that we have not evidence of his 
being a Member of the last, or of the present Parliament, and consequently, we have 
not now to decide whether a Member of the Assembly has his privilege in the case of 
“treasonable practices.” I will not follow this question then ab omnibus querenda, 
but should it come regularly before the Court, we must not shrink from the execution 
of our duty. It is sufficient for me to state, that I agree in opinion with the Court, 
that this Motion ought not to be granted. 

Motion denied. 


CRAIG TO LIVERPOOL. ' 
Duplicate. 
N° 7. 
QurEsec 18 May 1810. 
My Lorp, 

If my short dispatch N° 2? which I transmitted by way of New York has 
reached Your Lordship, you will be in some degree prepared to receive the Report 
on the State of this Province, which I conceive it to be my particular duty, under the 
events that have lately taken place, and the impression to which these have given rise 
in my mind, and in that of very many of the best informed persons here, to lay before 
His Majesty’s Government. 

"Aware of the important matter that must press upon His Majesty’s Ministers 
at this eventful crisis, and extremely unwilling to trespass upon them beyond what I 
fee] to be indispensably necessary, it is with great regret that I perceive the extent to 
which my report is likely to run, I am fearful however, lest under any more con- 
tracted form, it should fail of conveying that compleat view, which I am desirous of 
submitting to your Lordship but, even in this desire, it shall be my endeavour to 
confine it more particularly, to those objects, by which the safety, the internal tran- 
quility, and, above all, the political relation of the Province as dependant. on the 
British Empire may be influenced. 

In the consideration which may be given to the various objects, which I may feel 
myself called on to submit to your Lordship, I must request that the particular situa- 
tion in which this Province stands, as being a conquered Country, may never be put 
out of view, and I claim that it may always be recollected that I speak of a Colony, 
the population of which, is usually estimated at 300,000 souls, and which, calculating 
upon the best data in our possession, I myself believe to exceed 250,000. Of these 
250,000 souls about 20,000 or 25,000 may be English or Americans, the remainder 
eee ee 








7k the copy in the Canadian Archives, Q. 112, page 121. Bee 
2 Pi iadespatone is missing from the correspondence of Sir James Craig in the Can- 
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are French. I use the term designedly My Lord, because I mean to say, that they 
are in Language, in religion, in manner and in attachment completely French—bound 
to us by no one tie, but that of a Common Government, and on the contrary viewing 
us with sentiments of mistrust & jealousy, with envy, and I believe I should not go 
too far, were I to say with hatred. 

This is the first point of view in which, whatever may have been the opinion 
hitherto, I do not hesitate to present them, tho’ under so perfect a consciousness of 
the consequences that might possibly ensue from it that I feel a moral obligation 
dwelling on my mind, on the occasion, from which I should shudder, if I did ‘so, 
without a conviction of its being well founded. 

So compleat do I consider this alienation to be, that on the most careful review 
of all that I know in the Province, there are very few whom I could venture to point 
out as [not] being tainted with it; the line of distinction between us is completely 
drawn. Friendship [and] Cordiality are not to be found—even common intercourse 
scarcely exists—the lower class of people to strengthen a term of contempt add 
Anglois—and the better sort with whom there formerly did exist some interchange 
of the common civilities.of Society have of late entirely withdrawn themselves—the 
alledged reason is that their circumstances have gradually declined in proportion as 
ours have increased in affluence; this may have had some effect, but the observation 
has been made also, that this abstraction has taken place exactly in proportion as the 
power of the French in England has become more firmly established.* 

* * * * * * * 


Among the objects which I deem it necessary to bring to your Lordship’s view, 
it is impossible for me to overlook the Clergy, and the Religious establishments of 
the Country,? the Act of the 14" of His present Majesty by which the free exercise 
of the Roman Catholic religion is granted to the Canadians, expressly adds the Con- 
dition that it shall be subject to the King’s Supremacy as established by the Act of 
the first Elizabeth?—but neither has this, or one Article of His Majesty’s Instructions 
to the Governors ever been attended to,* the Appointment of the Bishop seems to have 
been conducted loosely, and with very little ceremony, the Council Books offer no other 
Document on the occasion, than that the person has taken the Oath pointed out by the 
Act of the 14 Geo. III in lieu of the Oath required by the Statute of the first year of 
the Reign of Queen Elizabeth, but without mentioning on what account he takes it;® 
of late he has been designated on that occasion as Roman Catholic Bishop of Quebec, 
formerly he was only called Superintendant of the Romish Church. 

Altho’ it does not appear upon the Records of the Council Board, or by any other 
Document, His. Majesty does however nominate the Coadjutor, but this nomination 
appears to have been verbal. I observe in the Return of the offices of emolument of 
this Colony lately made to your Lordship’s Office, the Bishop says it is cum futura 
successione,® how that can be, when it does not appear to be under any written docu- 
ment of any sort, I do not know, unless it be in the Pope’s subsequent confirmation, 
which always takes place, it is however of such weight, that the succession of the 





_ 1. In the portions of this despatch which are omitted Sir James Craig indulges in cer- 
tain criticisms of the Canadians composing the majority in the Assembly which have no 
bearing on the constitutional issue. ; ; - 
ee “st page Si is discussed by Sir Robert Milnes in his despatch of November 

3. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907 

A, Bee Article 44 of the Instructions to Lord Dorchester, ee 4. Peon 

5. For the entry in the Minutes of the Executive C il i i i = 
cession of Mgr. Plessi:, see State Book I, page 299. See ee eens 

6. In the return referred to. the manner of appointment is given as “desired by the late 
R.R. Peter Denaut as his coadjutor cum futurd successione, agreed as such by H. M. Gov. 
ernor Gen. Robt. Prescott, 2nd September, 1797, confirmed by Bulls from the Holy See bear- 
ing the date of April 26th, 1800, promoted to the Cathol. Episcopal See of Quebec by the death 
of the said R. R. P. Denaut on the 17th of January, 1806, sworn before the President & Coun- 
cil the 27th of the same month.” (Canadian Archives, Q. 111, page 31.) 
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coadjutor to the Bishopric seems to be considered as a matter of course, at least there 
is no appearance of there ever having been any interference on the part of His Maj- 
esty’s Government. a 

This Bishop tho’ unknown to our Constitution and confirmed, if not appointed 
by a Foreign Power, has been suffered to exercise every Jurisdiction incident ‘to the 
episcopal functions, he nominates to all the benefices of the Province, and removes at 
his pleasure from one living, to another, and it is not an unfrequent circumstance, for 
an offemee, or a supposed offence, to be punished by a degradation from a good Cure, 
to one of lesser emolument. His Patronage is at least equal to that of the Govern- 
ment, & it is so perfectly at his pleasure, that Government has no other notice of it, 
than that he usually once a year delivers to the Governor a list of such changes as 
have taken place during the preceding twelve months; so complete does the Bishop 
consider his independance, & so cautious is he not to perform any act which might be 
construed into an acknowledgement of His Majesty’s Rights that if a Proclamation is 
issued for a Fast, or thanksgiving or any other object which involves it in an Act of 
the Church, He will not obey it as an emanation from the King, but He issues a man- 
date of his own to the same purpose, indeed, but without the least allusion to His 
Majesty’s authority, or the Proclamation which the Government has issued, In truth 
the Catholic Bishop tho’ unacknowledged as such, exercises now a much greater’ de- 
gree of authority than he did in the time of the French Government, because he has 
arrogated to himself every power which was then possessed by the Crown; The 
Arms of England are nowhere put up in the Churches. 

With the Curés themselves, no direct communication from the Government exists 
in any shape, a numerous and powerfull body, dispersed in every corner of the Coun- 
try, and certainly possessing a very considerable weight, and influence with the peo- 
ple, scarcely know, and are hardly known to the Government, no one Act of Govern- 
ment since it has been under my direction, has ever been addressed to a Curé, nor 
has any one instance of communication from a Curé ever reached me, perhaps an 
exception to the first part of this observation might be brought in my having in the 
desire of circulating the Speech I made to the Parliament when I dissolved it, directed 
a Copy to be sent to each of the Curés, the circumstance however will furnish no 
exception to the second part, for there did not occur a single instance of a Curé even 
acknowledging the receipt of it. 

* * * % * * % 

Their attachment to France is equally undoubted, and it is now even supposed 
to be not a little directed to the Person of Bonaparte, who since the concordat, i 
considered among them as the Restorer of the Roman Catholic Religion. 

Of the Legislative Council it is not necessary to say much, it is certainly com- 
posed of every thing that is respectable in the Province, and I believe the Members 
to be on all occasions animated by the best intentions towards His Majesty’s Service, 
& the public good; It is an Object of great jealousy to the Lower House, who seem anxi- 
ous to seize every opportunity of shewing the little respect in which they hold tee 
is thought that an increase of numbers would add to their weight, at present they 
seldom exceed five or six in the House. 

To a People circumstanced as I have described these to be, ignorant and credu- 
lous in the extreme, having no one common tie of affection, or union, viewing us with 
Jealousy, mistrust, and hatred, having separate & distinct Interests, It has been 
thought proper to give a share in the Government of the Country, by a House of 
Representatives, in which they must ever have the Majority; It is very far from my. 
intention to question the liberal views on which the measure was originally founded, 
but it is my business to point out the consequences that have ensued from it. 

Your Lordship is aware that tho’ the Constitutional Act has established a quali- 

“fication for the Electors, there is none required in the Representation, I mean with 
respect to Property. The Numbers of English in the House has never exceeded 14 or 15, 
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in the two last Parliaments there have been 12, in the present there are ten, some of 
these have of late come from a pretty low step in the scale of society, but in general 
they are composed of two, or three Avocats, about the same number of Gentlemen 
possessing Landed property, and the remainder of Merchants of Character & estima- 
tion; Upon the first establishment of the House, the few Canadian Gentlemen that 
existed in the Country stepped forward, and some were elected, but they soon found 
that nothing was to be gained by it, on the contrary, that their absence from home 
and their attendance at Quebec, during three months of the year, was given at an 
expence that very few of them could afford, and they gradually withdrew: now that 
some of them have attempted to resume the stations they abandoned, they have found 
it impossible; but at all times, their numbers were inconsiderable: the House has ever 
been as it is now, in great proportion as to the Canadian part, filled up with Avocats, 
and Notaries, shop-keepers, and with the Common Habitants, as they are called, that 
is, the most ignorant of Labouring farmers, some of these, can neither read nor write, 
In the last parliament there were two who actually signed the Roll by marks, and 
their were five more, whose signatures were scarcely legible, and were such as to shew 
that to be the extent of their ability in writing. 

I know nut whether the excessive ignorance of these people, be not more prejudi- 
cial than even any malevolence could be with which they could be supposed to be 
actuated, In the latter case one might at least expect, that there would sometimes be 
division among them, but at present they are compleatly in the hands of the party 
which. leads the House, Debate is out of question, they do not understand it, they openly 
avow that the matter has been explained to them the night before, by such & such per- 
sons, and they invariably vote accordingly; It is in this manner at their nightly meet- 
ings which are held for the purpose, that every question is previously decided, and it is 
impossible that these people can ever be set right, for those who judge right, never 
meet them out of the House, they do not associate with them; There was lately in the 
House a Habitant, who uniformly voted on every occasion against the prevailing 
party, but with this single exception, I do not believe that during the three Sessions 
that have been held, since I came here, there has been an instance of one of the Mem- 
bers of that Class voting otherwise than with the general Mass, that is, as directed: I 
mention this in order to point out, the Compleat subjection in which these people are 
held, for if they made use of their own Judgement, it is impossible, but that during 
so long a period, some question must have arisen, on which there must have been 
a difference of opinion. 

In such a House of Assembly as I have described, Your Lordship will easily 
perceive that it is impossible that Government can possess any influence, they are 
certainly the most independant Assembly that exists, in any known Government in 
the world, for a Governor cannot obtain among them even that sort of influence that 
might arise from personal intercourse, I can have none with Blacksmiths, Millers & 
Shopkeepers, even the Avocats & Notaries, who compose so considerable a portion of 
the House, are generally speaking, such as I can nowhere meet, except during the 
actual sitting of Parliament, when I have a day of the week expressly appropriated to 
the receiving a large portion of them at dinner. ; 

Of the Party who had the House, I have already had occasion to speak in a 
former dispatch, and have been induced to enter into the Characters of a few of them; 
They consist mostly of a set of unprincipled Avocats, and Notaries, totally uninformed 
as to the Principles of the British Constitution or parliamentary proceedings, which 
they profess to take for their Mcdel, with no property of any sort, having everything 
to gain, and nothing to lose by any change they can bring about, only any state of 
Confusion into which they may throw the Province:—That these People have gradu- 
ally advanced in audacity, in proportion as they have considered the power of France 
as more firmly established by the Successes of Bonaparte in Europe is obvious to 
every one, and that they are using every endeavour to pave the way for a change of 
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Dominion, and a Return under that Government, is the general opinion of all ranks 
with whom it is possible to converse on the Subject; Even the very few of the better 
sort of Canadians themselves who have sufficient information to be aware of the misery 
that would ensue on such an event, while the present Government exists in that 
Country, and who notwithstanding their natural affection towards what they still con- 
sider as their Mother Country ,would shrink from a Return under its rule at the moment, 
nevertheless confess the obvious tendency of the proceedings that are going on here; 
Unfortunately the great Mass of the people are completely infected, they look for- 
ward to the event, they whisper it among themselves, an I am assured that they have 
even a song among them, which points out Napoleon as the person who is to expel the 
English: with them the expectation is checked by no sort of apprehension, They are 
completely ignorant of the nature of the French System, they have not an idea that 
a change of Rulers would produce any alteration in their situation, and tho’ if you 
argue with them they are ready to admit that they are happy, and in a State of pros- 
perity as they are, they do not conceive that they would not have been equally so had 
they remained Subjects of France. 

It is scarcely possible to conceive the inflyence that the Ruling Party in the 
House has acquired among the people, or the lengths to which those have been carried 
by that influence, without the possibility of pointing out one act, by which they have 
been either injured, or oppressed, they have been taught however to look to His 
Majesty’s Government with the utmost Jealousy, and distrust, they avow it, and they 
publickly declare, that no officer of the Crown is to be trusted, or to be Elected into 
the House, These, together with all English in general, and their own Seigneurs, are 
entirely proscribed; It is only in the Cities, and Boroughs, that they have any chance, 
there are only two instances, where long possession of very extensive property has 
enabled the holders to retain their seats, tho’ it has been in both Cases with the utmost 
difficulty. It is now to La Chambre, which is the usual expression, for they never even 
mention the Council, that the people look up [on] as the Governors of the Country, 
and yet such is the extraordinary effect of old impressions, that “de par le Roi,” at 
this moment would I believe be followed by immediate compliance, without once 
reflecting whether the order were warranted by Act of Parliament or contrary to it. 

The great vehicle of communication between the leaders & the people has been a 
paper called the Canadian,‘ which has been published & industriously circulated in the 
Country for these three or four years past; the avowed object of this paper has been 
to vilify and degrate the officers of Government under the title of Gens en place, and 
to bring into contempt His Majesty’s Government itself, under the affectation of the 
supposed existence of a Ministere; The conduct of which was as much open to their 
animadversions as is that of His Majesty’s Ministers at Home. 

Every topick that is calculated to mislead & inflame the people has at times occupied 
the pages of this paper, nothing has been omitted. The various circumstances 
that brought on the abdication of James the 2¢ have been pointed out with allusions 
as applicable to the Government here, inferring a similarity in the occurrences of the 
present day; and as if to inspire them with that confidence that might be necessary 
in asserting their rights when the occasion should call for it, several Members were 
employed in narrating the actions of the wars of 47 & 56 in which Canadian 
prowess was held up in a very conspicuous point of view, and their advantages & vic- 
tories dwelt upon in an emphatic manner, It need scarcely be added that the History 
was derived from a very partial & exaggerated source. 

In considering the probability of these people having in view their return to their 





1. The Mercury, the organ of the English commercial interests, had become particularly 
bitter against ee Bearel Mionibat in the Province with the result that the French Ca- 
adians in order to advocate the views of this party established in November, 1806, a weekly 
paper of their own, Le Canadien. For the support which it gave the majority in the House 
of Assembly, Sir James Craig in March, 1810, saw fit to seize the press and arrest the pro- 


prictors of the paper. See page 378, note 2. 
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own Government, it may be urged that they have been hitherto quiet & faithful subjects, 
during the long lapse of 50 yéars, in which it would rather be to be supposed that 
their old attachment should have gradually decreased, so that there should be the less 
likelihood of their assuming now a disposition, of which they have hitherto shown no 
indication; to all this however it may be replied, that no circumstance whatever has 
oécurred to awaken their attachment to their Mother Country, nor have any pains ever’ 
been taken to produce such a change, their habits, language and religion, have remained 
as distinct from-ours as they were before the Conquest. Indeed it seems to be a favour- 
ite object with them to be considered as [a] separate Nation; La Nation Canadienne is 
their constant expression, and with regard to their having been hitherto quiet & 
faithful subjects, it need only be observed that no opportunity has presented them an 
encouragement to shew themselves otherwise. From 1764 to 75 the Country was in a 
state of poverty and Misery, that would not for a moment admit of a thought of revolt 
in which they could expect no assistance, but even during that period there was a con- 
stant intercourse with France; Young Men who sought to advance them- 
selves went to France, not to England, and some are now in the Province who 
during that period served in the French Army: during the American Rebellion it was 
a contest whether they should remain attached to the Crown of England, or become a 
part of the American Republic, and to say the best for them, their conduct did 
not manifest a very strong affection for the former, tho’ the force the Americans had 
in the Province was never such as to encourage them in an open display of any predi- 
liction for the latter, which however, I do not believe they entertained: their object 
was to remain quiet; The French never turned their views this way; In 1794 a strong 
Jacobin party shewed itself,! and was with difficulty kept under, but during all this 
period to which I have hitherto alluded they had no foreign assistance to look to, 
nor any head to direct them, to France they now direct their view for the former, 
and I am pointing out those who I fear are preparing to offer themselves for the 
latter, and certainly under the most formidable shape under which a head could be 
found. 

But independant of every view which may exist as to a change in their political 
relation with, as a dependant on, the British Empire, the composition of the House 
of Assembly as it now stands is to pe considered as it affects the public good, and the 
general prosperity of the Province, and these my Lord, J fear can never be promoted 
to any extent by it; Religious prejudices, Jealousy, and extreme ignorance all forbid 
the expectation, aca these I am afraid must prevail among the Canadian part of it 
for a long period to come. 

Questions directly of a nature to affect either the protestant, or the Roman Catholic 
Religion, have indeed never been brought before the House; but there are many that 
appear to be perfectly unconnected with the Subject, but which are nevertheless view’d 
by them either as affecting some temporal right of their Clergy or as having some 
remote tendency to promote the Establishment of the protestant interest, and to such 
it is vain to expect that they should for a moment listen; this has been exemplified in 
some remarkable instances, and that even in the Legislative Council, where in the 
ease of a Bill brought into that House, which did not seem to have the slightest 
relation to Religion, Canadian Gentlemen otherwise I am sure most perfectly disposed 
to promote the Public welfare, & who admitted the beneficial tendency of the proposed 
Act, nevertheless acknowledged they were withheld from giving their concurrence by 
what they conceived a paramount duty, and it is to be remarked that this question 
could by no construction whatever be supposed to affect any right of the Catholic 
Bishop, or of the Clergy. 

How the Act for the Establishment of Public schools? was permitted to pass has 


1. Se page 121, note 1. 
2. The Act 41 Geo. III, Cap. XVII. “ An Act for the Establishment of Free Schools and 
the Advancement of Learning in this Province.” See page 254, note 4. 
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always been matter of surprize—indeed the present Bishop once observed in a very 
_ Serious, and ‘official conversation, “You say that our Church never sleeps, you will 
_sllow however that we were asleep and very profoundly too, when we suffered that 
Act to pass.” It is observable that the carrying the Act into effect, has very gen- 
erally met with the opposition of the Curé of the Parish in which it has been 
proposed to establish a school. 

; The great object of their jealousy at this moment is, the progress of the Town- 
ships—that is, in fact the introduction of Settlers of any denomination but Canadians, 
as having a tendency, which of all others, they are most anxious to assert, to impede 
the complete Establishment of a Canadian Nation; These Townships are generally 
settled by Americans, a proportion of whom are Loyalists who were under the neces- 
sity of quitting their Country on the peace of 1784, but by far the greater Number are 
of Americans who have come in and settled upon those lands since that event, How far 
it may be good policy to admit of settlers of this description is another question, the 
Canadians however are loud in their Clamours against it; The circumstance of their 
being Americans, and the principles generally attributed to these, afford them the 
pretext, while the truth is, it would be equally repugnant to the idea they entertain of 
their own Interests, and they would just have the same feelings upon it, were the: 
tract in question in a progress of settlement from Britain and Ireland; tho’ in the 
latter case, it is probable they would not venture openly to complain, as it is, the 
subject has been mentioned in the House of Assembly once, under the Idea of intro- 
ducing an Act relative to it, and at another time, under that of addressing the King 
upen it. This jealousy has increased much since they are become more systematic in 
their operations, and will now totally prevent any measure that may be proposed for 
the benefit of that part of the Country; two years ago they passed An Act for the 
Establishment of a Turnpike road through a part of it, at present, no hopes are 
entertained of getting them to consent to another, tho’ it would be highly beneficial to: 
the City of Quebec, & endeavours are using to carry it into effect by other means. 

The common people as may be supposed understand nothing of the nature of the 
constitution that has been given them, or of that, of the House of Assembly for 
which they elect Members, except inasmuch as they begin to look up to them as the 
Governors of the Country; It is a fact, that in one part of the Province whole 
Parishes have hitherto constantly declined giving any votes at all, they say, they 
do not understand it, but they suppose itis to tax them in the End; the cry of many 
of them now is, they wish La Chambre (the usual expression) at the Devil, they were 
very well before, and they have never had a moment’s peace since that took place. 

I must repeat, my Lord, my regret; at the great length to which my Dispatch has 
run, but it has occurred to me that it has been indispensibly necessary that I should 
support the opinions I am offering on the State of the Province by Arguments, and 
above all, by a detail that would be inexpedient on any other occasion: It may not 
be useless in order to bring the whole under one view, that I should now present a 
summary of the various objects which it has been my intention to submit to the 
consideration of His Majesty’s Ministers, & to the support of which, the argument 
& detail to which I have alluded are meant to lead. 

- They are—1* That this is already a powerful Province in so far as depends upon 
numbers of Inhabitants, and that in the short period of 20 or 25 years these will pro- 
bably exceed half a million. 

94 That the great Mass of this popul&tion, indeed that proportion that admits of no 
balance from the other part, so far from being united to us by any bond of affection, 
views us with mistrust, jealousy and hatred. 

a4 That they are, and consider themselves as french, attached to that nation from 
identity of Religion, laws, language, and manners; This is general, and runs thro’ all 
Ranks & descriptions, the exceptions as I believe being very few. 


1. See the Act 48, Geo. III, Cap. XXXIIII. 
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4th That this people immersed in a degree of ignorance that is scarcely to be ex- 
ceeded, & credulous in the extreme are particularly open to the arts and delusions that 
may be practiced on them by factious, & designing Men. 

5 That they are at this moment compleatly in the hands of a party of such factious 
and designing Men. 

6 That the whole Proceedings of this Party are calculated to alienate the people 
from any attachment they might be supposed to entertain for a Government under 
which they cannot but confess they have enjoyed the most perfect security, liberty 
and prosperity, and to pave the way for their return to their ancient connection with 
that which they esteem their Mother Country. i 

7h That there is reason to fear that they have been successful in their attempts, and 
that the People do lcok forward to a change in their Government. 

8th That the Clergy under the general influence of attachment to France are further 
from religious motives decidedly our Enemies. 

9th That the Party who have the lead in the Country have also the compleat com- 
mand of the House of Assembly, and are therefore placed in a situation particularly 
favourable to their views, and of consequence in the same proportion dangerous to His 
Majesty’s Interests. 

10 That from the composition of the House of Assembly, it is likely that it will ever 
be in the hands of any party who may have a view in taking the direction of it; & 
that Government possesses no influence by which such view, whatever it may be, can 
be counteracted. ; 

11 That from prejudice, jealousy & ignorance, it is little to be expected that the 
House as at present constituted will accede to measures that may advance the real. 
prosperity of the Colony. 

12 That the Government is equally destitute of all influence over the Clergy with 
whom it has scarcely a connection, and that this influence is entirely in the hands of 
an individual who holds his power under the confirmation at least of a foreign author- 
ity, which authority is now under the compleat direction of our inveterate Enemy. 

Having thus my Lord, given you a Report on the actual state of this Province 
such as it appears to me, with the fidelity that I consider my duty to call for, and 
permit me to add with the frankness that I hope will not be thought otherwise than in 
that Duty, It-may perhaps be looked for that I should assume an infinitely more dif- 
ficult task, in the attempt to point out a remedy for the evils which I forsee as likely 
to result from that state as I have represented it, Upon this my Lord I must pro- 
ceed with extreme hesitation, and I must earnestly request that any thing I 
venture to advance on the subject, may be viewed as offered with the utmost deference, 
to the very superior Judgement, and wisdom, to which it is submitted. 

The first and most obvious remedy that presents itself, is to deprive them of the 
constitution, as they term it, that is of that representative part of the Government 
which was unquestionably prematurely given them—neither from habits, information 
or assimilation, with the Government of England, were they prepared for it, nor was 
this circumstance of their unprepared state unforeseen by many of the best informed 
of the Canadians themselves, who opposed its being granted to them. It was in fact 
brought about by the English part of the Inhabitants, who in their Enthusiasm for 
the Constitution which they so justly Esteemed as it exists in their own Country, 
could not conceive that any inconvenience, or any thing but happiness, and prosperity, 
could result from its establishment elsewhere. The since Catholic Bishop Denaud,' a 
very worthy Man, observed at the time to an English Gentleman who was very warm 


1. Mer. Pierre Denaut was born in Montreal, July 20th, 1748. He was educated at Mont- 
real and Quebec and received the tonsure in December, 1766. He was successively Curé 02f 
Soulanges and Longueuil and in 1794 was appointed coadjutor to Mgr. Hubert, the Bisho 
of Quebec. On the death of Mgr. Hubert in 1797, Mgr. Denaut succeeded to the See. 6 
died January 17th, 1806, and was succeeded by Mer. Plessis. 
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on the subject, (tho’ now quite the reverse) “You do not know my Countrymen, they 
: are not at all prepared for the Constitution you wish to give them, once let the rein 
loose, and be assured they will never know when to stop.” 

I am perfectly aware my Lord of the delicacy of such a measure as is here al- 
lauded to, and of the possible difficulty that might attend it; It is not however I assure 
your Lordship without giving the subject the utmost consideration in my power, or 
without giving due weight to the Importance of such an opinion, that I venture to 
say, that nothing short of that measure will afford just grounds of hope of retaining 
the province under the subjection of Britain, or of the preservation of its tran- 
quility, & the furtherance of its prosperity; The first object will always be to a cer- 
tain degree precarious, 250,000 people decidedly animated by a foreign attachment, 
must always be subjects of doubtful continuance. Time may possibly alienate that 
foreign attachment, but religion is one great bar to the hope, and no one step has 
ever yet been pursued that could foster the expectation: but however precarious our 
hold may be, is it not incumbent on us to do away a measure, of which the conse- 
quence was certainly not foreseen, but from which every facility, and every advantage 
is given to the attempt to deprive us of that hold; that Spirit of independence, that 
total insubordination among them, that freedom of conversation by which they com- 
municate their Ideas of Government as they imbibe them from their Leaders, all which 
have increased wonderfully within these last five or Six Years, owe their origin en- 
tirely to the House of Assembly, and to the intrigues incident to Elections. They 
were never thought of before; In the Assembly too, the leaders of any party who may 
have a revolution in view will always be found, and from them faction will ever 
spread; The People are always taught to look up to the House on every occasion, and 
to eonsider it as the tutelary Genius that watches over the welfare of the Country, they 
will very soon consider obedience as a duty, and will be lead to Mutiny before they are 
aware that they are committing a Crime. 

Having already observed to your Lordship, that I am aware of the delicacy, & 
difficulty of the measures alluded to, I have only on that head to add that here I do 
not think it would meet with much of the latter; The English are decidedly for it, 
among the Canadians themselves it is considered as far from improbable, nor is it 
without its partisans. That it would® however occasion considerable clamour, and 
that attempts might be made to create disturbances upon the occasion, I have no doubt 
but for the latter, the people are at this moment unprepared, and a very little pre- 
vious precaution would be sufficient to prevent serious danger. 

Next to this great measure, that which is most generally looked up to, is the 
Reunion of the Two Provinces,! so as to Balance the Canadian Party in the House. 


1. On the question of union, Sir James Craig secured the opinion of a certain ‘‘ Gentle- 
man ” of Lower Canada to whom this despatch was shown in confidence. The observations of 
this gentleman which were transmitted by Craig to Lord Liverpool on June Ist, are as 
follows :— 

“T will not presume to say a word respecting the increased power of resisting an Enemy, 
which might arise from the consolidation of the Colonies—of that, Your Excellency is the 
sole Judge. But there cannot, I think, be any doubt, but that great strength would he 
derived to the Government, from the reunion. Neither could anything be so calculated to 
destroy, at once, the favourite wish and aim, of the Canadians, to keep themselves a distinct 
nation, to add a few Representatives from New Countries, would very little tend to produce 
this effect: and could not. possibly obtain for the Government a Majority in the Assembly. 
This measure, moreover, tho’ it would not be very unwelcome to the Canadians, would 
not be so unwelcome, as depriving them of their Representation, because it might be con- | 
eeived to proceed upon grounds of general policy, equally affecting the Interests of both Prov- 
inees. It would have less the appearance of Punishment, it would be less humiliating and 
disgraceful, it would less hold them up to the world, as a people utterly unworthy of the 
benefits they have received. : : , 

Without injuring the Commerce of this Province, it would materially benefit that of the 
other, and would entirely remove the danger to be apprehended, from a misunderstanding 
between the two Legislatures, on the subject of taxing articles of importation, &., which, 
there seems reason to think, without this measure, cannot possibly long be avoided. That it 
would, in some respects, produce “a heterogencous mixture of Principles & Interests,” can- 
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Of ‘the success of this measure I confess I have doubts. It would produce a hetero- 
geneous mixture of opposite principles & different interests, from which no good could 
be expected, and if it did not avert, I should apprehend it might accelerate the evil. 
T am more inclined to keep the Province of Upper Canada as a foreign, and distinct 
population, which may be produced as a resource against that of this Country im case 
of necessity, It must always be interested in opposing revolution of every sort here, 
the great distance and general poverty of the people, appear to me, further obstacles 
to such a measure scarcely to be overcome.* 

It has been suggested that by a new Division of the Province new Counties might 
be formed in that part now distinguished by the general name of the Townships, from 
whence Members might be furnished with the same view of Balancing the Canadian 
Party :? this seems to me more practicable, at least than the proposed re-union of the 
Provinces, besides being in itself a measure that is'in some sort required in Justice 
to the Inhabitants, who begin to complain of not being represented: the Canadian 
part of the Electors so infinitely outnumber them tho’ confined to a much less ex- 
tent of Country that they can never succeed, the only exception is the County of 
Bedford which is almost entirely composed of Townships, and from this County till 
the present election an English Member has usually been sent, on this occasion it is 
a Canadian Member, with this exception not one Member has ever been returned from 
this very large tract. 

But without the intervention of the Imperial Parliament, conferring on the Gov- 
ernor, and Council the Powers of altering the existing division of the Counties, 
and making a fresh one in proportion to the increasing numbers of Inhabitants, it 
will be impossible to effect even this measure; no consideration could I am convinced 








not be denied, but in no respect do the Inhabitants of Upper Canada differ more from the 
French Canadians, than do the New Settlers in the Lower Provinces, whose numbers are sq 
especially increasing, and.who must necessarily make a part of the same Community with 
themselves. : 

With regard to such Laws as respect property and Civil Rights, no greater difference pre- 
vails between the two Provinces, than between England and Scotland; with respect to e- 
ligion, no greater than between England and Ireland. > 

With respect to “ distance ”’ surely there is no insurmountable difficulty even in the pre- 
sent state of things, intercourse is neither unfrequent nor difficult. I consider Gaspé as 
much more foreign to us. 

The Inhabitants of Upper Canada appear to me, by no means, in a state of “ general 
poverty ” on the contrary, I should call them rich, if a large supply of all the first neces- 
saries of Life; if plenty of Corn and Cattle; if well cultivated farms; good, substantial, large 
and even very handsome houses, extensive Orchards, and gardens, indicate rising prosperity 
in-a Country, there must be great reason to think that Upper Canada is becoming generallv. 
very prosperous; there are large portions of 1t which are undoubtedly so, and if there be at 
present a want of Specie in the Country, and some difficulty in conveying their produce to 
market, industry and enterprize are ignorantly encountering these evils, and a union with 
this eee would I conceive greatly advance their success.” (Canadian Archives, Q. 112, 
page b 

1, In-reply to the observations in the note above on the prosperity of Upper Canada, 
Sir James. Craig: says:— .........+.. “it is precisely the want of Specie to which I alluded, 
when I used the expression a man may have a very good farm, and property exactly in the 
state my friend describes, and he will be very comfortable, and may be said to be rich while 
he stays at home, but such a State will not enable him to leave that home, and to go threa 
or four hundred miles, to reside in a strange place, when the very circumstance of the 
eee to which he is going will tend to increase his expences for the common necessaries 
0. are. 

Another observation occurs in the same paper, that the Inhabitants of Upper Canada, 
do not differ more from the Canadians, than the Inhabitants of the Townships, this is certainly- 
just, and Iam far from thinking that the bringing a number of the latter into the House 
will not on that very account of their difference in language, manners and indeed every othe 
circumstance, be very inconvenient and create precisely that heterogeneous mixture that Tf. 
have described, but still residing in the same Province, and their Interests being less appar- 
ently distinct from, and opposite to, those of the Canadians, I think their introduction would 
be less objectionable, than the other, indeed in either case, how a debate is to be carried on, 
or business to be done, when one-half the House does not understand the Language of the 
other half, I cannot well conceive; at present all the English that are in the House speak 
French, and all their debates, under every disadvantage to these, if debates were of any: 
consequence, are carried on in the Language.’’ 

2. See page . : uf 
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“be offered to induce the present House, or any House that can be formed, to enter- 
‘tain the proposal for a moment. , i 

Short of the decisive step of taking away the House altogether, one or other of 
these two measures either of reuniting the Provinces, or of forming a new division of 
the Counties! seems to offer the only option, from which a hope can be entertained of 
rendering that House less capable of doing mischief; when I say this, I mean as offer- 
ing the only expectation of ever effecting a Balance, to the Canadian Party, but under 
any shape in which it may be thought proper to continue the House, the enactment 
of a qualification with respect to the Representatives seems to be indispensably neces- 
sary, It really My Lord appears to me an absurdity, that the Interests of certainly 
“not an unimportant Colony, involving in them, those also of no inconsiderable portion 
of the Commercial concerns of the British Empire, should be in the hands of six 
petty shopkeepers, a Blacksmith, a Miller, and 15 ignorant peasants who form part 
of our present House, a Doctor or Apothecary, twelve Canadian Avocats, and Notaries, 
and four, so far respectable people that at least they do not keep shops, together with 
ten English members compleat the List: there is not one person coming under the 
description of a Canadian Gentleman among them. 

The qualification that I think best adapted to the circumstances of the Country, 
would be one hundred pounds Currency, clear annual revenue arising from Land 
actually the property of the person presenting himself, for twelve Calendar Months 
previous to the day of election, or two thousand pounds Currency in personal property 
clear of all debts or demands. 

With respect to a qualification for the Electors, tho’ I am clear that such would 
be advantageous, and that the present one as established by the Constitutional Act? 
is of little use, yet I feel much greater difficulty in proposing an, alteration, forty 
shillings yearly value of their lands, scarcely excluded one farmer in a thousand, in 
fact, nearly every head of a family possesses a farm, and every farm is of a value 
exceeding that amount; the farms in general run so nearly of the same value, or vary 
only on account of being in a more or less favorable part of the Province, that any 
qualification under the general average, would bear the right of suffrage very near 
where it now is, and if it were established at a higher rate, it might perhaps narrow - 
the right below its fair limits; It undoubtedly would be desirable that the very lower 
class should be excluded, but I think the number is not yet so great as to induce the 
risk of what would be a greater inconvenience, to effect their exclusion, for I should 
consider as such the reducing the number of Electors within too narrow bounds. 

In the meantime however an opportunity appears to me to present itself by 
which much may be done towards keeping the House itself within proper bounds; by 
shewing it, that its proceedings are watched, and that it will not be suffered to out- 
step those limits by which its subordination to the Imperial Parliament is established, 
while it would tend to manifest that subordination to the people, & perhaps lessen the 
confidence they may possess in their leaders, by shewing them that they are not all 
powerful, and that they may be in the wrong. 

The House by rendering a certain class of His Majesty’s subjects ineligible to a 
seat, by a vote of their own,’ has clearly violated the Act of the British Parliament by 
‘which they themselves exist, and should this assumption of theirs be submitted to, 
they will successively vote every class of His Majesty’s servants to be ineligible, I 
do not speak this hypothetically My Lord, as what they may do, I mean it Literally 








1. For the opinion of Mr. Sewell, when Attorney General, on this point see page 312. 

2. The property qualification established by Article XX, of the Constitutional Act was 
the possession of property in the rural districts of the yearly value of forty shillings and 
in the towns of the yearly value of five pounds sterling or the payment for the rent of the 
dwelling house occupied of two pounds sterling per annum. See Constitutional Documents, 
1759-1791. Shortt and Doughty, 1907, page’ 699. ; : 

. 3. See the proceedings relating to the expulsion of Mr. DeBonne, page 370, and Sir 
James Craig’s comments in his speech on proroguing parliament, page 371. 


398 CANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


as what I firmly believe they will do. I have not a doubt that much good would result 
from a retaliatory act of the Imperial Parliament forbidding the Governor to permit 
the House to proceed to any business, of any sort whatever, and directing him to pro- 
rogue, or dissolve them, as he may see occasion, whenever they attempt to proceed to 
any vote, or any other motion, except that of rescinding their resolve, and expunging 
it from their Journals, It would be done without a moment’s hesitation, It would 
teach them caution in future, and it would make them view their situation in a differ- 
ent light from what they do now. 3 

This correction proceeding from Parliament would certainly be the most effectual ; 
If however from reasons which are beyond my competency in judging, it should not 
be thought advisable to move such a measure in the Imperial Parliament, It might 
perhaps be nearly as effectual, if I were authorized to recommend it in His Majesty’s 
Name, should His Majesty in His wisdom permit me so to do, In this case I presume 
the message tu be delivered would be prescribed to me, otherwise, I should express His 
Majesty’s confident hope & expectation that they would see the expediency of proceed- 
ing immediately, and in the first step to a measure required of them, upon every prin- 
ciple of Justice to the people, & of deference to the Imperial Parliament, and in the 
event of their attempting to enter on any other business whatever, or even admit of a 
motion other than what might be necessary for the purpose of carrying His Majesty’s 
recommendations into effect, I would immediately prorogue them, and should they 
show the same spirit of resistance a second time, which is not to be expected, I would 
dissolve them again. Should I adopt this course as of myself, under His Majesty’s 
instruction tho’ without His name, I fear it would produce infinite confusion and an 
endless controversy; they would certainly resist it in the first instance, how far they 
would carry their resistance it is impossible to say—but tho’ they might comply at 
last and probably would, they would accompany that compliance with resolutions and 
proceedings that would only tend to keep us at variance, and to impede all public 
business; and after all, the effect upon them, and upon the people, would fall infinitely 
short of what might be expected in either of the other ways to which I have alluded. 

In adverting to the little means of influence that the Governor possesses, I am 
at a total loss how te propose any (except in the obvious instance to whichI shall shortly 
allude) by which it may be increased. The Militia furnishes little or none,’ the great 
body of the officers, that is those of the Country Companies, is composed of Habi- 
tants, but a Shade removed above the others in intelligence, tho’ they are chosen from 
the most respectable among them. They are generally speaking the first to whom the 
Agents of the Party address themselves, and they are represented to me as among the 
most disaffected of the Province, as Credulous as their Comrades they listen to, and 
believe what is told them, while under the same infatuation of mistrust of every body 
of an Order higher than themselves, there are no means of disabusing them; I am 
certain if I were to dismiss every officer against whom information has been given me, 
JT should change one third of the Militia of the Province. 

Unfortunately My Lord, the great source of not only the most extensive but 
also of the most powerful and useful influence is in the hands of an individual who 
is himself as I am assured, (and that from no bad authority) at this moment a Suffra- 
gan of an Archiepiscopal See in France; I have already adverted to the power exer- 
cised by the Bishop in the appointment and removal at his pleasure of the Clergy of 
this province. | 

Upon careful enquiry into the subject, I find that previous to the conquest, 
the Bishop did exercise the right of appointment, In 1667 a Royal Edict gave the 
right of patronage to the Seigneurs or founders of the Church, but a subsequent Edict 





1. See the opinion of Sir Robert Milnes on this question, page 250. 
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of 1699 gave it to the Bishops, but in Order to render this matter more clear I shall 
enclose a Memorandum (A) given me on the subject by the Chief Justice 

His Majesty’s Right to the nomination is clear and incontestable, so much 80, 
that were a Habitant to refuse to pay his tythes, The Church might excommunicate 
him, but for want of that nomination, it is held that the Curé could not in any of 
His Majesty’s Courts of Law compel him to pay; The resumption of this right 
appears to me to be indispensable to any hope that may be entertained of retaining 
the dominions of the Colony, and this I confess seems to me also to be the moment for 
affecting that resumption; It may be accomplished now, twenty years hence it will be 
more difficult if not impracticable, but the truth is the danger presses, this influence 
is universally believed and I believe it myself, to be now silently working against us; 
I do not know that the proposed change would turn its current, but I am sure it would 
iessen the force of it very much. 

The Person who at present exercises the Episcopal functions,’ is not I think of a 
turbulent disposition, but he is a Man of great ambition, and some art, I doubt 
whether the former is not such as to preclude any great hope of succeeding with him 
by a negotiation voluntarily to resign the Post he now holds, I am inclined to believe 
- that he himself would prefer that his submission should bear the appearance of an 
Act of necessity, under the power of an Act of the Imperial Parliament, or of the just 
exercise of His Majesty’s Right, at the same time however if, whether it be accom- 
plished by negotiation, or otherwise, He comes into it with a good grace, I Imagine it 
will be thought reasonable that his allowance should be increased, He has now only 
£200 a year, it would not be amiss to hint to him, that his Salary would be increased 
to the extent that His Majesty in the exercise of His Liberality might think proper 
to permit. On this very important subject, permit me My Lord to refer to a letter 
(B) from Sir Robt S. Milnes together with a Memorial (C) from the Bishop copies 
of which I enclose‘; From some circumstances that occurred at that moment, no in- 
_ structions were sent here in consequence, otherwise there is no doubt that the measure 
might have been effected. 

As to the Curés themselves, it is understood that they are at present rather un- 
easy at the power exercised over them, and the obvious amelioration of their situation, 
would I think soon reconcile them to the change; It would be proper to give them a 
free hold in their livings, of which they could not be deprived unless it were in 
consequence of the sentence of the Bishop, who on a complaint against a Curé re- 
ferred to him by the Government, should be empowered to call into his assistance his 
Grands Vicaires, and to examine into it, from which sentence however, the party 





ie See his Edits, Ordonnances Royaux, Declarations et Arréts du Conseil d’Etat du 
Roi concernant le Canada, Quebec, 1854, Vol. I, page 279. 

2. The memorandum of Chief Justice Sewell is to this effect. , 

“In 1663, the establishment of the Seminary of Quebec was confirmed by His Most 
Christian Majesty, and by the letters patent of Confirmation it was provided that all the 
Livings in the Country should be served by the priests of the Seminary, that they should be 
appointed and removed at the pleasure of the Bishop, and for their Support all the Tythes in 
the Country more) ted in oe parents 

i inances, 21, page. 2” f ’ 

7 ie hpi of 5 particular parish was by a Royal Edict vested in the cure to 
the Exclus‘on of the Seminary, and the Curé was declared to be an incumbent for Life, by 
the same Edict. The Patronage of each Church and living in the Country was vested jn the 
founder & where the Seigneur was willing as well as others in his Seigneurie to found a 
Church the Patronage was ee to ae me pseterene to all others.@) 

3 i i , Vol. I, page o 245. a ie 4 

I eae ard Edict ee issued which after reciting That the tn 
New France had not availed eee af - en re se hee Py he He ie a 
That no Churches had been founded an a e natu g OF ne ae CHeeEy 

frustrated ” enacts “ That the Bishop may erec aire 
pie hee bed eee Sariches in which none are erected and that the Patronage of all such 
Churches should be vested in him. 
@) Edits & Ordinances, Or pega 
‘essi pag , note 3. F ’ 
ie aes rig Coe ay 27th, 1805, with a memorial from Bishop Denaut, Q. 98, page 5. 
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should have his appeal_in His Majesty’s Courts, [it is thought that it would be danger- 
ous to give him the right of enquiry into Complaints without their being referred to 
him by the Governm', the removal from a living to a better, to be of course at the 
pleasure of the Crown, It must be recollected that the appointment of the Grands 
Vicaires, must also rest with the Crown, at present they are named by the Bishop 
without even the Ceremony of presenting them to the Governor. 

The resumption of the Lands held by the Seminary at Montreal would in like 
manner tend to an increase of the influence of Government, and would to a certainty 
lessen that of the self created community, in whose possession they now rest, the 
right is incontestable, and they are so sensible of it, that they make a rule of drop- 
ping all claims by which the discussion might be brought into Court, The Majority 
of the present Members of the Institution are french emigrant Priests, and are not 
amongst the least dangerous persons in the Colony; the Person at the head of it 
particularly is of that description, a very able, but a very artful designing Man, 
whose predeliction for France is not doubted: the Estate under proper management 
would probably produce ten thousand pounds a Year, and four would be an ample 
allowance to them to carry on their Establishment; The Seminary of Quebec is also 
in the possession of large property, to which they have an undoubted Claim, and the 
two together, form an ample provision for the Education of their Youth. 

. I will not detain your Lordship any further by a word more of apology for the 
extreme length of this dispatch, the occasion has seemed to me to. require it, and I 
_am yet sensible of the very deficient manner in which I have treated the subject, 
which I have felt it to be my duty to undertake; to remedy this deficiency, I have con- 
fided my dispatch to Mt Ryland my Civil Secretary,’ this Gentleman has been in 
office here seventeen years, during the greater part of which, he has been in the 
Station he now holds under my administration. He possesses my entire confidence, 
and I am persuaded is most perfectly qualified to give every Information that your 
Lordship may desire, my motive indeed for sending him is that your Lordship may 
have a more perfect, & detailed account than it is possible to convey in a letter how- 


ever long it may be. 
I have the Honor to be 


My Lord 
Your Lordship’s most obedient humble Servant 
J. H. CRAIG. 


Endorsed: 
Quebec 1°* May 1810 
Lt. Gen! Sir J. H. Craig 
Noes 
R/Inclosures 


OBSERVATIONS OF CHIEF JUSTICE SEWELL ON THE UNION OF 
THE PROVINCES.? 
Copy. ; 
May it please your Excellency. 
You have been pleased to call for my sentiments upon the present situation of 
Canada, and I have now the honor to submit them to your consideration and superior 
Judgment. 








1. See page 280, note 1. 

2. From the copy in the Canadian Archives, Q. 112, page 196. 

In transmitting this paper to Lord Liverpool, Sir James Craig remarks that “ there are 
few people in the Province who from long residence, a spirit of observation and intimate 
pons of bax people, ds more eoupeent to Aue true judgment of the State of it, or to 
oresee the most effectual means of obviating 1 j 1G asda 2? nadi 
Re eae ng the Evils to which it is liable. (Canadian 
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: The Political Evils which we labour under arise in my apprehension from two 
principal causes, 1% From French predilections in the great Mass of the Inhabitants, 
and 2% From want of Influence and power in the Executive Government, from the 
former, arises that distinction between the Government and the People, which is daily 
and too visibly productive of mutual distrust, jealousies, and even enmity, and from 
the latter a total inability to produce the means by which the effects of that dis- 
tinction may be counteracted. What must be the result, if. things remain as they 
are is obvious, No hopes can be entertained, that French predilections can be obliter- 
ated from the minds of His Majesty’s Canadian Subjects, and if they be not counter- 
acted, they will continue to augment until by some crisis, force will be required and 
the future state and condition of Canada will then be decided by a recourse.to arms. 

The great links of connection between a Government and its subjects are religious 
[religion,] Laws, and Language, & when Conquerors possess the same religion, and use 
the same Laws and the same Language as the Conquered, the incorporation of both into 
ene political body is easily effected: But when they are at variance on these points, 
experience seems to have demonstrated in Canada, that it cannot at all be effected 
while this variance subsists. Obedience may be rendered by conquered subjects under 
such circumstances, but it is the obedience of a Foreigner to a Government which in 
his estimation is not his own, and as he views it as an alien power, there is no attach- 
ment, no affection in his mind towards it, and consequently no disposition to unite 
with those who constitute the Government or its natural subjects. Every favor 
eonferred is considered to be no more than what is due to them, or as a matter 
obtained from persons who would not have conceded so much if it had been possible 
for them to retain'it. No Confidence exists, and he is in a continual belief, That more 
is meditated by the Government, in every of its measures, than meets his Eye. 
At the conquest of Canada, the conquerors were Englishmen & Protestants. They 
spoke the English Language & no other, they were attached to the English Laws, and 
fostered in their minds a natural antipathy against Frenchmen. The English Sub- 
jects of the present day who are settled in Canada, having no cause to be dissatisfied 
with the religion the Language or the Laws of their Mother Country, & having no 
eause to be better pleased with France than their Forefathers, are now precisely 
what the conquerors of Canada were; on the other hand the People of Canada at the 
Conquest were Frenchmen, and Roman Catholics, They spoke the French Language, 
and no other, they were attached to French Laws, & fostered in their minds a National 
antipathy against Englishmen, since that period. By the Statute 14, Geo. III. «¢. 831 
the Laws of France have been enacted, and declared to be the Laws of Canada. And 
the Roman Catholic Religion has been established’ in the Province, and as it has not 
been thought adviseable, by any Act of Parliament or other means to attempt the 
general introduction of the English Language, The French Tongue universally pre- 
vails, even in the Courts of Justice & in the Legislature, the Canadians therefore in 
those several Respects, are also precisely what they were at the conquest. They are 
still Frenchmen, their habits (the fruits of their Religion, & their Laws) are still the 
habits of Frenchmen, and so much in opposition to the habits of our own people, 
tho’ there is no intercourse between them; I fear I may add with truth that the 
antipathy of Canadians, and English Subjects against each other, is mutually as 
great as ever. 

Tt seems, Sir, to me, impossible that the incorporation of two such Extremes 
ean ever be effected, and to this I add, that no change in the Laws or religion of the 
Country can be even expected until the Majority of its inhabitants are Englishmen, 
in principle, and that while the number of English settlers remains so smal] in com- 
parison to that of the Canadians, a change in Language, cannot be looked for, 





1. The Quebec Act. See Constitutional Documents, 1759-1791 Shortt and Doughty, 1907, 
page 401. j 
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Yet the Province must be converted into an English Colony, or, it will ultimately 
be lost to England. ; 

I am led from these considerations in the first instance to conceive it indispens- 
ably necessary to overwhelm & sink the Canadian population of English Protestants,” 
and this I believe to be practicable; I do not mean that subjects can or ought to be 
procured from England to the extent required for this purpose, but they may, and I 
think ought to be procured from the neighbouring States, For although it may be 
feared by some that they would not be good Subjects, I have myself no such fears; 
I believe that once settled in the Province they would have no wish to return to 
their former system of Government, an expectation justified by the conduct of those 
who are already settled in the country. It is besides only in the case of a War with 
the Northern States of America that the disaffection of such settlers is to be dreaded, 
and this is an event to be contemplated probably as a remote contingency. We should 
also remember that the great fear of the Northern States is the Existence of a nation 
of Frenchmen upon their Borders, and that in all probability the introduction of 
other settlers by appeasing this apprehension, by increasing our connections with them, 
and particularly our commercial intercourse, would have a tendency to pursue the 
good understanding which subsists at present for a longer course of years than other- 
wise might be expected, and possibly until the original Settlers shall be succeeded by a 
new Generation of British Born Subjects; But let the weight of these observances be 
what it may, such settlers it is certain would be the descendants of Englishmen, pro- 
fess the same religion, and speak the same language, and would therefore be more 
easily assimilated, and become better subjects than those which we now possess, and 
if to people the Country with such Characters is to incur a risk, the risk incurred 
will be less than that which we must incur by suffering the Province to remain in 
its present state. 

The Waste Lands of the Crown afford sufficient means for the accommodation of 
a much greater number of Settlers than is required, But their dispersion through 
the settled parts of the Country is desirable upon many accounts, and to effect this 
would require the aid of Parliament. All the Grants of the French Government were 
made under the feudal System, and all the lands so granted, are now so held by the 
Lords of the several Seigneuries in Canada, and their respective Tenants. To such 
Tenures all Englishmen and Americans have an utter aversion, and the consequence is 
that all the Seigneuries in the Province are entirely settled by Canadians, most of 
the Seigneurs however, would be glad, to take a fixed price for the fee simple of their 
farms, and in consideration of that Price to exonerate them from the payment of all 
rents, mistaken fines; and other feudal Burthens for ever. But as the Law now 
stands, this cannot be done, and an Act of Parliament for the conversion of Tenures 
similar to the Act which was formerly offered to the consideration of the Provincial 
Legislature would be required, and as such, an Act must necessarily proceed upon the 
principle of a mutual agreement between the Lord and the Tenant, and provide for 
the payment of the King’s Quint upon the purchase. It is evident that no Injury 
could accrue to the Tenant, to the Lord or to the Crown. 

In the present state of the Legislature of Canada, three fourths of the House of 
Assembly are Canadians, and of that proportion of the whole nearly of the lowest 
Qlass,? The fruits of Universal Suffrage, Four fifths of the whole also are Roman Catho- 
lies, and under the guidance of a Priesthood which is established by Law, but denies 
that the right of Supremacy is or can be vested in the Sovereign. From such a House, 
Laws calculated in principle to counteract French predilections or, to increase the 
Power or influence of the Crown must not be expected, and almost any alteration in 





1. The copy in the Q. series has been followed. The reading obviously should be “ by 
English Protestants.”’ 

2. In the copy in the Canadian Archives the words “ of the’ are crossed out. Swell’s 
meaning is evidently that most of the Canadians elected are of the lowest class. 
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it must necessarily be for the better. The Introduction of English Settlers of itself 
will increase the number of English Members but the augmentation of their number 
would be greatly promoted by an Act requiring a qualification as well for Members as’ 
for Electors. The Character of the Canadian is Idleness, and inactivity, of the 
English Settlers Industry and perseverance. The Canadians also divide their real 
property among their children in equal proportions ad infinitum, while the English 
Settlers observe an opposite Conduct, and almost universally place their younger 
sons upon new lands reserving the patrimonial Estate to the Eldest. Generally 
speaking therefore, the English Settlers will possess property of greater value than 
the Canadians, and if qualifications comparatively high are required, The nomination 
of Members to the Lower House will ultimately rest with the English Settlers. The 
Number also of Persons qualified to be Members will increase among them, while 
among the Canadians it will be diminished. 

The present Exigencies of the Colony however require measures more immediately 
ealeulated to produce a change in the Legislature than those to which I have alluded, 
and in my mind, none would be more efficacious than an incorporate union of the 
two Provinces of Upper and Lower Canada under one Governor General, and one 
Legislature, leaving to the Upper Province its present Executive Government, but 
rendering it subordinate, and liable to the control of the Governor General, and to both, 
all laws in force in each respectively. At the time of the Union; subject to such alter- 
ations, and regulations from Time to Time, as circumstances to the Parliament of the 
United Kingdom, or to the Provincial Legislature of the United Provinces may appear . 
to require. By the addition of the Representations of Upper Canada to the Legislature 

of this Province, The English Interest in the House of Assembly would be much 
increased, and it might be made to preponderate by diminishing the number of the 
Representatives for the Lower Province, and augmenting the Number for the Upper 
Province. The Importance, The respectability, and the weight of the Legislative 
Council, would be materially augmented, The Influence of the Roman Catholic Priest- 
hood in the Legislature would be annihilated, The Strength, The Power, and The 
Resources of both Provinces would be consolidated. The Commercial Jealousies & 
dissatisfactions which have arisen from the peculiar geographical situation of the two 
Provinces, from the independence of their respective Legislatures, and the danger 
of their acting in opposition to each other, with those consequences (to this time 
prevented by temporary compacts between the two) would effectually be done away, 
The Influence of the Governor General would be augmented by an extensive patronage 
(which ought to be increased by every means) and the designs of the Imperial Gov- 
ernment would be more easily carried into Execution in both Provinces, because there 
would be but one Legislature to consult. 
~ Tt is obvious if a union of the two Provinces should be adopted, that some altera- 
tion in the Courts of Justice would be necessary. But as detail in the several matters 
upon which I write would carry me far beyond the bounds to which I am limited in 
a letter, I refrain from it in the present instance. As this however is a subject im- 
mediately within my own department, I shall beg your Excellency’s permission to refer 
ta a report upon the Courts of Justice in this Province submitted by me when 
Attorney General to Siz Robert Milnes and dated.’ 

And to add that if it be thought expedient to erect a Court of King’s Bench 
in this Province with the Powers then pointed out, It would in my opinion be right 
to vest in the same Court, a Control to a certain extent over the Courts of the Upper 
Province. : 

Among the means to be adopted for encreasing the power, and influence of the 
Crown, I know of none which after those which I have mentioned, would be so im- 
mediately efficacious, as to increase the Patronage of the Governor resuming & 
exercising the King’s Right to appoint Incumbents to all the Roman Catholic Livings 








2: This report has not been found. 
29c—264 
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im Canada, under the sanction of a declaratory Act of the Imperial Parliament. But 
as His Majesty’s Right to make such appointments may be doubted, because ante- 
cedent to the conquest, that Right was vested in the then Roman Catholic Bishop of 
Quebec, I shall beg leave to lay before your Excellency the grounds upon which in 
my opinion it is now vested in His Majesty. 

At the Erection of the Bishoprick of Quebec in 1670 after great contestations 
between the Courts of Versailles & of Rome, It was determined that the Bishop of 
Quebec should hold of, and be dependent upon the See of Rome, with the title of “Vie 
aire du St. Siege Apostolique” [1] And in consequence of this agreement, though the 
Bishop was immediately nominated by the King of France he received from him & 
Commission, His powers were derived to him entirely from the Pope, and given by 
his Bulle upon which he was admitted to take the Oath of Allegiance and installed 
in his Bishoprick by Royal Letters Patent. [2]? 

By the 6 Article of the Capitulation of Quebec “The Bishop was to exercise 
“his functions with decency until the possession of Canada should be decided,” 
And in the same spirit By the 29° and 30 & 315 Articles of the Capitulation of 
Montreal,? & the answers, every demand made for the continuation of the Bishops 
authority was rejected. Under the Capitulations therefore the exercise of the Episco- 
pal Functions could not be claimed after the Treaty of 1763 by which the possession 
of Canada was decided. The Treaty of 1763 permits the Canadians “to profess the 
“worship of their religion according to the rites of the Church of Rome ag far as 
“the Laws of Great Britain will permit.” And the Statute 14 Geo. IIT cap. 83— 
declares that they may have, hold, exercise and enjoy the free exercise of the Religion 
of the Church of Rome subject to the King’s supremacy declared and established by 
the Statute 1, Eliz. cap. 1.5 Since therefore the Titular Roman Catholic Bishop of 
Quebee according to the original Creation of the See of Quebec “holds of and is 
“dependent upon the See of Rome,” and at this moment as heretofore derives his 
entire authority from the Pope, without any Commission or power whatever from His 
Majesty, It is now clear that the Statute of Elizabeth which is formally but unneces- 
sarily recognized by the Statute 14 Geo. III Cap. 83, to be in force in Canada has anni- 
hilated, not only his power, but his office. The 16% Section having especially pro- 
hibited all exercise of the Popes authority, & of every authority derived from him 
not only in England, but in all the Dominions which the Crown then possessed or might 
thereafter acquire. Yet upon a point of so much importance I am desirous of 
strengthening my own opinion by that of others, and with your Excellency’s permis- 
sion will therefore cite a paragraph from the Report of the Advocate General (Sir 
James Marriot) to His Majesty in the year 1773 upon the affairs of Canada. It is 
in these words “that the Benefices (in Canada) heretofore in the gift of the 
“Bishop are vested in your Majesty only cannot be doubted in Law, because there 
“being no Bishop by Law, The Patronage of the said Benefices is devolved to Your 
“ Majesty’s Crown of Course.” 

I must state as alarming facts, that the education of all the Canadian Youth of 
the Country male and female, and of a considerable proportion of the English is 

[1] Charlevoix 4 to Vol. 1 p. 406.° Repertoire de Jurisprudence Vol. 23, 512. Letters 


Patent of Sept. 1713, confirming the Chapter of Quebec,’ Secretary’s Office Register of the 
superior Council D. fol. 1. 


[21 See the proceedings upon the appointment of Bishop Pontbriand in 1741. Ediets & 
Ordinances; Vol. 1, p. 








. The notes (1) and (2) are Sewell’s. 

See Constitutional Documents, 1759- 1791, Shortt and eR ER 1907, page 6. 
Ibid, page 25, 

Ibid, page 66. 

j Ibid, page 403. 

. Chief Justice Sewell’s reference is to the edition of Charlevoix of 1774 


- See the Hdits, Ordonnances Royaux, Declarations et Arréts du Conseil d’Etat du Rot. 
. Ibid, page 55 3. 


QO ATED CU 69 BD po 


CONSTITUTIONAL DOCUMENTS 


405 
SESSIONAL PAPER No. 29c 


_ entirely in the hands of Roman Catholic conventual Institutions. That in the Semin- — 


ary of Montreal every teacher is a native born s 
the Brotherhood of St. Sulpice. And that in ¢ 
Superior was and the present is also a Native of France. Such Institutions in every 
Country are Nurseries of Bigotry and of Aversion to the Civil Power, with us in addi- 
tion of these evils they are the foster parents of french Predilictions, and of a 
Natural Antipathy against England and her heretical Government. 

Of these Establishments by far the most important and most extensive is the 
seminary of Montreal, whose entire property most unquestionably has been vested in 
the Crown since the period of the Conquest. It is not however necessary for me to 
enter into any proof upon this point, or to state the means by which this property 
can be resumed because it is not in my power to add anything to a Report upon the 
Subject submitted by me to Sir Robert Milnes dated 24 J uly 1804, 

Nor will I trespass upon your Excellency’s time by any remarks upon the advan- 
tages to be derived from the influence of Government in the Education of the rising 
generation. I have only to observe that I enumerate the resumption of this property 
and the application of its Rents and issues to the purpose of Education throughout 
the Province under Masters appointed by the Crown, among the means by which 
French Predilictions may be prevented and the power and Influence of the Crown 


ubject of france and a Member of 
he Seminary of Quebec—The last 


eventually increased. 


In the course of this letter I have hitherto had the honor of offering to your 
Excellency’s consideration those objects only which constitute in my view the greater 
alterations and amendments in the Constitution, & Government of the Provinee, 
more immediately and indispensibly necessary, and a further detail of the whole with 
the measures which in my humble J udgment it will be right to adopt in the Execution 
of all, or any of them, I shall be ready to lay before your Excellency if at any time 
ou should be pleased to direct me so to do. 

I beg leave to add that much Injury to His Majesty’s Government, and\ to the 
public peace and tranquillity of the Province, may be prevented, by an Act of the 
imperial Parliament to regulate printing & Printers in Canada similar to the English 
Statute of the 38" Geo. III cap. 78.1 


I have the honor to be with perfect Respect 
Sir 
Your Excellency’s 
most obedient 
most humble servant 


(signed) J. SEWELL. 


J.H.C 
Gis Excellency Sir J. H. Craia K.B. ' 


Governor in Chief &e &c &c. 
Endorsed: A 
Mr". Sewell’s Report 
In Sir J. H. Craig’s 
N°. 15 
To the Earl of Liverpool 


———$—$—$—$——— 





: Act for preventing the mischiefe arising from the printing and publishing newe- 
ea Panere at a like nature, by persons not known; and for regulating the Printiag 
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OPINION OF SIR V. GIBBS ON THE PROPOSED CHANGE IN THE 
CONSTITUTION.* 


1. Whether after the 31° of the King Cap: 315 entitled “ An Act for making 
¥* more effectual Provision for the Government of the Province of Quebec in North 
“ America ”—The Parliament of the United Kingdom would be Warranted in making 
any Alteration in the Constitution of that Province, or of Upper Canada, as estah- 
lished by the said above recited Act? 

Second— 

2. Whether it would be competent to the Parliament of the United Kingdom, to 
Unite the Two Provinces of Lower & Upper Canada into Oné Government, with One 
Council & Assembly, and to make in that Case such further Regulations for the 
Government of the said Provinces as might appear to be expedient? 

Third— 

8. Whether, the Governor having in consequence of the 14° Sect;? of the above 
recited Act, issued a Proclamation’ for dividing the Province of Lower Canada into 
Districts, Counties, Townships &c—and appointing the Limits thereof, and declaring 
and appointing the Number of Representatives to be chosen by each, of such District, 
County, Townships, &c. It would be lawful for the said or any future Governor, with 
or without the Authority of His Majesty, to make any new Division of the Districts, 
Counties, Township’s &e—& appoint new limits thereof, & declare —Appoint the 
Number of Representatives otherwise than first proclaimed, without an Act of the 
Legislature of the Province & Assembly for that Purpose. © 

Endorsed: B Canada Answered on another Paper marked C. 

1. I think that the Parliament of the United Kingdom would be warranted in 

making such alterations in the Constitution of the two Provinces of Upper & Lower 
Canada, established under the 31% G. 34 ¢. 31 as the necessity of the Case, evidenced 
by the experience which we have had of that Constitution, may require,® but it is to be 
expected that the ground of this necessity will be scrupulously enquired inte & 
discussed by the Parliament here, & that any change which is effected, however neces- 
sary it may be, will create great dissatisfaction in the Provinces among those whese 
Power & Influence is controuled by it. 

2. I think that it would be competent to the Parliament of the United Kingdom 
to unite the two Provinces of Upper & Lower Canada into one Government with one 
Council & Assembly, & to make in that Case such further Regulations for the Gov- 
ernment of the said Provinces as may appear to be expedient. 

3. I conceive that neither the present nor any future Governor can make any new 
Division of the Districts &e nor appoint new limits thereof, nor alter the number of 
Representatives which was originally fixed by the Proclamation issued under the 14% 
sect. of the 31 G. 34. c. 81. It seems to me that the power given by that sect: can be 
exercized but once, & that when His Majesty has once authorized the Governor to 
exercize it, & he has exercized it accordinely, no alteration can be effected in the 
Division & Declaration which he has made, except by an Act. of the Legislative Coun- 





1, From the copy in the Canadian Archives, Q. 113, page 204. 

Writing to Sir James Craig on September 12th, 1810, Lord Liverpool says:— 

“ Having judged it advisable to state for the opinion of His Majesty’s Attorney General 
several Questions arising out of the present situation of Affaire in the Province of Lower 
Canada and connected with the Proceedings which have lately taken place there, I think it 
right to transmit for your Information a Copy of the Paper so referred, together with the 
pee: and opinion of the Attorney General thereupon. (Canadian Archives, Q97A, page 

2. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 694. 

3. Ibid, page 698: 

4. For the proclamation see page 72. 

5.See also the opinion on this point of Mr. Sewell when Attorney General of the 
Province, page ; 
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ceil & Assembly of the Province with the Ass i j 
Parliament of the United Kingdom. Se ee 8S 
; With regard to the two Questions proposed by M? Ryland in his 
which I have marked A I cannot say that the Papers pebliched in See 
upon which the Proceedings of the Council! were founded, are such as fix upon the 
Publishers the charge of Treasonable Practices, & therefore it may be difficult strictly 
to justify the steps which have been taken against them, but the passages which are 
adverted to were certainly calculated to do much mischief in the Province, they might, 
az think, be prosecuted as seditious libels, & with the apprehensions which were enter- 
tained of the Effect of this Paper, it may have been excuseable to resort to means not 
strictly justifiable in Law for suppressing it. 
V. GIBBS? 
L. I. Augt 224 1810 
Endorsed: ©. 
Answers to Queries in Papers marked B & A. 


- 


LIVERPOOL TO CRAIG.' 


24th Mar. 1810 No, 6 ; 
oe ve ve oe 6 Ne 7 Downing Street 12'" Sept’. 1810 
aes) 3 Sir J..H: Craic KB, 

a 9 


inte. 122.22 Tig Sis, 
pe A Your dispatches of the dates and Numbers specified in the 
"it Jane... . 14 Margin have been received and laid before the King. 
Spies Having very fully discussed in a separate Dispatch the various 
: ee important Topies more immediately connected with the present 
aes er political Situation of the Province and being desirous that you 

. ++ +. +» .-19 should as early as possible be put in possession of the Sentiments of 
6m. we we a His Majesty’s Government with regard to the late Proceedings & 
jot || || 7) °° "99 apparent views of the Assembly, I shall reserve for separate eon- 
1th .. .. .. .. ..83 zideration the State of its Ecclesiastical Establishments, both Pro- 
HOR... -- ++, -h tostant & Catholic, a Subject which no less requires the most serious 

& mature deliberation— 

It ig necessary however that I should reply to those observations you have offered 
on the Measure you expect the House will bring forward for the application of 
the Surplus of the Fund raised for the erection of Gaols, and the Propositions 
already made in the House to provide for the future charge of the Civil Establishment 
of the Province. 

Under any Circumstances, the motives of such an offer would require to be 
thoroughly scrutinized—in the present temper of the Assembly there can be no doubt 
that the object is to increase the Powers of that Body by assuming the controul & 
direction of the Publick Supplies & Expenditure. 

The Funds by which the Expences of the Colonial Government are supported, 
are fortunately at present little dependent on the Will or Caprice of the Assembly, & 





1. See page 379. , 

2. Sir Vicary Gibbs, was born in Exeter in 1751. He studied at King’s College, Cam- 
bridge, and was admitted at Lincoln’s Inn in 1769. He was called to the bar in 1783, and 
took part in the trial of many cases of special importance. In 1795, he was appointed 
Solicitor General to the Prince of Wales, and in 1799 was advanced to the position of Attorney- 
General. In 1804, he was returned to Parliament and in the following year was appointed 
Solicitor General by Pitt and given the knighthood. Gibbs retired on Pitt’s death, but in 
1807 accepted the office of Attorney-General under the Duke of Portland—a position which 
he held until his appointment to the Court of Common Pleas in 1812. He was promoted to 
the Privy Council in November, 1813, and in the February following became Chief Justice 

3. From the copy in the Canadian Archives, Q. 97A, page 173. 

4, See page 876. 
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any attempt to provide, by Annual or temporary Acts, any Funds in lieu of those 
which, tho’ less in amount are of a fixed & permanent nature ought to be immediately 
resisted; And I can hardly suppose a Case in which it would be proper to agree to 
any innovation, of this kind without a previous reference home & the formal sanction 
of the Crown. 

A like reservation should be made in the event of any attempt to continue after 
the expiration of the present Provincial Act of 1805, the duties imposed on the 
imnortation of certain Articles for the purpose of creating a Fund for the erection 
of Gaols. 

With respect to the application of the actual Supplies of that Fund, you must 
be aware of the strong objections which were urged against the Bill when it was first 
brought forward, and of the opposition made,’ whilst under the consideration of the 
Privy Council, to its receiving the Royal Assent. In consequence of the Discussions 
which at that time took place The Lords of the Council recommended the Instruction 
which was sent to the Governor not to consent without special directions from 
hence, to the Application by the Assembly of any Surplus which might remain after 
the Gaols should be completed. I shall therefore direct that this Subject be again 
referred to the consideration of the Privy Council; And in case any Act of Appropria- 
tion should be proposed in the Assembly before I am enabled to convey to you, their 
Lordships further opinion, it will I conceive be sufficient that the House should be 
informed that such restriction still continues in force; And you will observe upon 
reference to the Letter of the 16° April 1805 from the Clerk of the Council to this 
Department, that it was generally signified to the Parties. interested that this restric- 
tion would be imposed. 


ee ee ef ee ef © e©2 £8 © ©0 ©0 ©8 © 8 8 © 8 © 8 86 © 8 © oe © 8 © 8 © 8 © e 88 oe 8 oe 


I have &e 
LIVERPOOL, 


LIVERPOOL TO CRAIG? 


Downing Street 12** Sep". 1810 
Sir J. H. Craia 
Confidential 
Sir, 

Your dispatches have received all the consideration to which they are entitled 
from the very important Information contained in them—And from the very clear 
and able manner in which you have discussed the different Topics connected with it. 

I proceed now to communicate to you the Sentiments of His Majesty’s Govern- 
ment, upon the Points which you have brought under their consideration, in the order 
iu which they appear to arise. 

It is much to be regretted that the Constitution established for the Province of 
Lower Canada, by the Act of the British Parliament of the year 1791, should appear 
to have so entirely disappointed the expectations of those who introduced it, & that the 
Conduct of the Assembly should afford such strong ground for concluding that the 
Constitution was not only repugnant to the established habits & prejudices of the 
Canadians, but likewise ill-calculated to produce those benefits to the English Settlers 
which they were led at the time to suppose would result from it. é 

But even supposing that His Majesty’s Government should feel the objections to 
the Constitution of Lower Canada, as established at present—and the Inconveniences 
which you describe to arise from it, as strongly as you do, yet-it would be a question 
of great delicacy & difficulty, how far, under the present Circumstances it would be 


—_ 








1. See the Canadian Archives, Q. 97, pages 59 and 101. and Q. 99 1 
2. From the copy in the Canadian Archives, Q. 97A, page eee ae 
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justifiable to interpose by the Authority of Parliament for the purpose of abolishing 
or even of altering it. 

The Act of the 31% of the King does not profess itself to be temporary or experi- 
mental—It contains in it no Clause, by which the Right of Parliament to alter the 
Constitution is specially reserved. It appears clearly from the 14 Olause,! that it 
was the intention of Parliament that in ordinary cases at least, such alterations as 
Circumstances might render necessary should be made by the Assembly of the Pro- 
vince, in concurrence with the Council & Governor—And tho’ the Parliament of the 
United Kingdom under its right of general legislation for all parts of the Empire, 
must be considered as unquestionably possessing within itself, the inherent Right 
of altering the Constitution of any of its Colonies or Settlements, if it shall be found 
necessary for the safety or prosperity of the Empire, it would probably be thought by 
Parliament to require a very strong practical case, to justify the exercise of such a 
right in the case of Canada, after such an Act as that of 1791—And notwithstanding 
the Evil Spirit which has made its appearance, & is too evidently gaining ground im 
the Province notwithstanding the intemperate Proceedings of the Assembly on more 
than one occasion, His Majesty’s Government doubt very much whether upon the 
{Information they at present possess, such a Special Case could at this time be laid 
before Parliament as would induce Parliament after having so recently established 
the Constitution, to interfere by its Authority for the purpose of altering it. 

His Majesty’s Government are convinced that an Appeal on this Subject te 

_ Parliament, at the present time, would be highly inconvenient, and as it might even 
be attended with very mischievous consequences, They are clear that unless it should 
become absolutely & indispensably necessary, it ought to be avoided. This opinion 
receives additional weight from the consideration that such a diversity of sentiment 
appears to prevail amongst the best informed Persons in Canada as to the nature of 
the Reform which it would be most expedient to adopt, and as to the efficacy of the 
different Remedies if adopted. 

In such a state of things, it would be in vain to calculate with any degree of 

confidence what might be the determination of Parliament—And the most fatal Effects 
might be produced in Canada from the ferment which would be excited by discussions 
in Parliament upon this Subject, if they were not followed by the most decisive and 
effectual Measures, & supported by such a general concurrence of opinion as might 
reasonably ensure a perseverance in them. . 

I come then to the next Question, What under the Circumstances above stated 
is the course most fitting to be adopted. 

His Majesty’s Government have no difficulty in delivering it as their opinion that 
the most advisable course, if practicable would be to endeavour to obtain for Govern- 
ment by a frank exposition of the liberal & beneficial views of His Majesty, and by every 
Measure of conciliation—the support of the Assembly as at present constituted—His 
Majesty’s Government understand that the English Representatives in the Assembly, 
as far as their numbers extend, may be considered as generally favorably disposed 
towards Government—And they most earnestly recommend that every Endeavour 
should be used by personal communications, to conciliate the most moderate amongst 
the Canadians, & to reconcile them to the fair support of the Government against the 
violent designs of the disaffected and factious, as the best means of promoting the 








1. This clause, after providing for the division of the provinces into disrticts and the 
appointment of returning offivers enacts that “ such Division of the said Provinces inte 
Districts, or Counties, or Circles, and Towns or Townships, and such chosen by each of the 
said Districts, or Counties, or Circles, and Towns or Townships respectively, and also suck 
Nomination and Appointment of Returning Officers in the same, shall be valid and effectual 
to all the Purposes of this Act, unless it shall at any time be otherwise provided by any Act 
of the Legislative Council and es of the Province assented to by His Majesty, His 
FI irs or Successors.” (Constitutional Documents, 1759-1791, Shortt and Doughty, 1907. nage 
Ree ) 
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Prosperity of the Province & of averting Measures to which Government may other- 
wise be indispensably compelled to resort. 

Tf however every: Effort of this nature should prove abortive they do not see that 
there exists any such necessary dependence of the Executive Government in Canada 
upon the House of Assembly, as need prevent your adopting consistently with the 
most strict & rigid adherence to every legal form—a firm, temperate but persevering 
resistance to all the Encroachments and usurpations of the Assembly. 

It is provided by the 318t of the King that the Assembly should be called once 
every year,! and it is impossible not to acknowledge that by such a Provision the 
Parliament intended to secure to the Colony the important Benefits which cannot 
fail to result from the Opportunity which is thereby afforded of collecting the Senti- 
ments of the Community, & of providing by occasional legislation such Improvements 
as from time to time may be rendered necessary. 

These are undoubtedly most important considerations which ought never to be 
lost sight of in the view which is to be taken of this Subject, but notwithstanding 
these considerations there does not exist any absolute necessity as in the case of the 
Parliament of the United Kingdom, that the Assembly should continue sitting, after 
it had been once convened. 

It would indeed have been wholly inconsistent with the nature of a Colony, & 
its necessary connection with the Mother Country, that the Executive Government 
should have been placed in the same state of dependence upon a local Legislature, as 
most usefully subsists reciprocally between the Crown and the Parliament of the 
United Kingdom. 

In Canada therefore, the Executive Government is not dependent upon the 
Assembly, either for the Supplies requisite for defraying the Expences of the Civil 
Government of the Province nor for the Military force essential for its seeurity & 
protection. 

The Military Force which is judged necessary for these purposes is provided 
from home, and I understand that the permanent Revenue of the Provinces, to-gether 
with what it has been usual to draw from the Military Chest is fully sufficient for 
all the Expences of the Civil Government. 

The Executive Government therefore, in Canada, is in no way necessarily depen- 
dent upon the House of Assembly—aAll Laws to regulate the Commercial Intercourse 
between Canada & other parts of the World, may according to the Constitution, be 
passed by the Imperial Parliament.? . ; 

There may indeed be some Laws which have been passed by the Legislature of 
Lower Canada for a limited time, the Expiration of which, might prove inconvenient 
to the Government. With respect to the Alien Law,® this observation applies only to 
a limited extent—for as long as the War continues, the Crown & its Representatives 
have a clear -& undoubted Right by common Law, to send all alien Enemies out of the 
British Dominions, without the necessity of any Legislative Act for that purpose. 

The Expiration of the Law for the safety of the King’s Government,‘ by suspend- 
ing the Habeas Corpus, might be some inconvenience, but it does not appear to be of 
a sufficient magnitude to counterbalance the advantages which would arise from the 
course of proceeding now proposed, compared with that of any other which has been 
hitherto suggested. 








1. Article XXVII. of the Constitutional Act of 1791, provided that ie ie islati 
Council and Assembly “shall be called together Once at least every Twelve Sareace 
eonehe Re eee 1750 1791, Shortt and Doughty, 1907, page 700 

. See Article ee ® mstitutional Act of 1791, Constituti 
1758-17 i Shortt an 1d Doughty, 1007, fa “a An onstitutzonal Documents, 
- See the Statute €0. . Cap. II. is Act was preceded by a t 
1794 which was renewed by successive parliaments until 1801. The het of 1608. had heen 
renewed yearly up to this time. 
4. For this Act see page 215. 
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With respect to Laws for internal Improvement, the want of them will be much 
to be regretted by the Government & by all who are interested in the welfare of the 
Province. The Inhabitants of the Province must feel, in the first instance, the incon- 
venience arising from the interruption of all Legislative Proceedings of this nature, 
and it is to be hoped that they will be led to ascribe it to its true eause—the factious 
and intemperate Conduct of their own Representatives. 

If this Sentiment once gains ground amongst the Inhabitants of the Province it 
may operate more powerfully than any other Measure in bringing them to a due sense 
of their Interest & their duty. 

His Majesty’s Government therefore altho’ they see much that is deeply to be 
regretted in this state of things, see‘no reason why the Executive Government should 
feel itself essentially embarassed in its course of Action upon the present occasion. 
If the Assembly on being convened annually, as by the Law is necessary, should adopt 
any violent or intemperate Proceedings, the Governor should prorogue or dissolve 
them. 

That Prorogation or dissolution with whatever inconvenience it may be attended 
to the Province, must be ascribed to those whose misconduct rendered it necessary. 

It will be of infinite importance that it should not be resorted to, till the cause 
oi it should be evident to the whole Province—And the more active the friends of 
Government may be in endeavouring to bring forward useful, & therefore popular 
Measures—the more ground the Province in general will have to regret the Proroga- 
tion or dissolution of the Assembly. His Majesty’s Government earnestly recommend 
to you the Prorogation rather than the dissolution of the Assembly, unless there is 
reason to believe from a change in the temper of the People, that a more favorable 
Assembly will be elected. 

A Prorogation has equally the effect with a Dissolution of quashing every Pro- 
ceeding of the Assembly—And it is not at all desirable that the Province should be 
kept in a continual state of ferment by Annual Elections, when by Law they are only 
necessary, once in four years. 


I have &e 
LIVERPOOL. 


CRAIG TO RYLAND.’ 


Quebec, 9t” November, 1810. 
My dear Ryland,— 


; I wrote to you on the 6th, but a vile easterly wind having come on just as the 
Clifford was going to sail, I have the means of sending you another letter, which I am 
inclined to do, upon a subject which was communicated to me yesterday. I have seen 
the Memorial of the merchants trading to this country, which Mr. Atcheson was to 
present to Lord Liverpool in September.” It is strong, though I am not at all disposed 
to say that it is more so than is required by the occasion. One copy only has been 
received here yet; Mr. McGillivray got it from his brother. It has been handed about 


1. The text of this letter is taken from Christie’s History of the Late Province of Lower 
Canada, Vol. VI, page 166. fe, : , 

2. This memorial which is signed by the principal merchants interested in the Can- 
adian trade after reviewing the condition of the colony, concludes :— ; 

“Under these Circumstances and from the vital importance of the Colony to the Mari- 
time Interests of Great Britain, your Memorialists appeal with great deference to your Lord- 
ship in the hope that His Majesty’s Government will take into their early consideration the 
political state of Lower Canada--that they will support His Excellency the Governor Gen- 
eral in the measures he has been obliged to adopt; and that they will condescend to recom- 
mend to the favourable Consideration of the Imperial Legislature such Alterations in the 
Constitution of Lower Canada as will promote and secure the British Interests in that 
Province.” (Canadian Archives, Q. 113, page 216.) 


. 
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among the English, but is not yet public. Among them it is highly approved; but 
what will be the sensation when it comes to the knowledge of the opposite party, it 
is not difficult to foresee. ; 

It has been communicated to me, that it is in contemplation, with the Committee 
of Merchants at this place and at Montreal, to present a petition to suspend the present 
constitution of this country, during the present war, and for five years after, during 
which period it should revert to its former Government by a Governor and Legislative 
Council. This exactly meets my idea; but in the sketch that has been as yet formed, 
they recommend an increase in the number of which the Legislative Council should 
be composed, and this increase, if carried to any extent, is what I think should be 
avoided. In the former case, the Council was to consist of not more than 23, or less 
than 17.1. I would not now have them more than 31, or at most 35. Several reasons 
weigh with me to be of this opinion; but the principal is, the extreme difficulty 
of filling it with proper people, beyond that extent, at least, without giving a prepon- 
derance to some particular interest, which ought certainly to be avoided. A reason- 
able proportion of Canadians must also be of it, perhaps a third at least. Now, where 
shall we find more than a dozen of that class, who will not exert their utmost endea- 
vours to clog the proceedings with difficulties. They may, indeed be over-ruled; but 
they will then clamour, and have recourse again to their parish orators to keep up 
the ferment. ‘I do not find that in the last Legislative Council there was any President. 
Surely there should be one at the nomination of the Governor, either each Session, 
or during pleasure. The latter would give more dignity. . 

I think of calling Parliament together in December, letting them choose their 
Speaker, and then proroguing them immediately. However, I have not yet finally 
settled it. It will ensure beyond any controversy, the continuance of two temporary 
acts in existence, which expire on the first of January, or at the termination of the next 
Session, and I think it may be advisable to have it over before I receive any instruc- 
tions, or before we get information of any measures which may be likely to be adopted 
at home, the consequence of which I can then consider at leisure, without being 
hampered by the necessity of calling them perhaps immediately, for you know they 
must at any rate be assembled before the 23rd February. 

I have not yet made up my mind as to the question of simply proroguing them 
without saying anything, or telling them that having reported the extraordinary 
events that have taken place, I wait Her Majesty’s instructions. The former will be 
more expressive of alienation from them, the latter will be a little more conciliatory. 
Weither will prevent violent clamour and determined abuse. 

Still without a line from you, although Kempt received a present from you 
yesterday, which came by the Cumberland. Some accident has certainly happened te 


the Argo. Adieu. 
Yours, 


J. H. CRAIG. 


PS. The original of this goes by the Clifford, this by the- Wilmot under the 
charge of Major Heathcote. I have finally determined upon the measure of calling 
Parliament in December, the Proclamation will be out on Thursday. 


1. See the Quebec Act, Constitutional Documents, 1759-1791 Shortt and Doughty, 1907 


page 404. 
2. The session opened December 12th, 1810, and continued until March 2st, 1811. 
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@PINION OF CHIEF JUSTICE MONK ON THE POWER OF ERECTING 
PARISHES IN LOWER CANADA 


ie. Monrtrear, 10% August, 1810. 
—— 

I have the honor to submit to Your Excellency my opinion upon the three several 
@uestions you have done me the honor to command. 

In this opinion I have had occasion to state part of His Majesty’s Instructions 
im the year, 1775,? to Governor Carlton, at the period of the passing of the Quebec 
Act; and beg leave to say they were made public and printed, by order of the House 
ef Commons at the period of passing the Canada Act. 

Question. 1—In whom is the power of erecting Protestant Parishes in Canada, 
and what are the legal means by which such parishes may be erected? 

Answer—tThis power I conceive to be legally vested in His Majesty. And I am 
imduced to believe, from a necessary implication upon the 38th and 39th sections of 
the statute of the 31 of the King, chap. 31,5 and the powers granted to Your Excel- 
lency by His Majesty’s Royal Letters Patent under the Great Seal of England, is 
conferred to Your Excellency, to be exercised by Letters Patent under the Great Seal 
ef the Province upon advice of the Executive Council. 

Question 2.—Is there a distinction with respect to the power of erecting them 
between Protestant and Roman Catholic parishes; and if there is, in whom does the 
power rest of erecting the latter? 

Answer.—The only distinction that in appearance of law can be offered in the 
ease of Roman Catholic parishes, arises out of an ordinance passed by the Governor 
and Legislative Council of this Province, in the 31st year of His Majesty’s reign, 
intituled “ An Act or ordinance concerning the building and repairing of Churches, 
parsonage houses and Church yards.’* 

If this ordinance should be considered as a part of the laws of this Province, it 
would most assuredly create a very great distinction between the erecting a Pro- 
testant and a Roman Catholic parish. To create a parish of the first description, 
there requires only the advice of His Majesty’s Executive Council, previous to Your 
Excellency’s exercise of the Royal prerogative, by Letters Patent, under the great seal 
af the Province. But to erect a parish of the latter description, a course of proceed- 
ing must be had, through the interposition of “the bishop or superintendent of the 
Romish Churches for the time being,” and this may be, in a considerable degree, con- 
sidered as a limitation to the Royal prerogative, and the legal supremacy of the 
crown, over all matters spiritual, ecclesiastical and temporal, within this part of His 
Majesty’s Dominions. 

This point of Your Excellency’s reference, and the great importance of a legal 
question in His Majesty’s Courts, upon the legality or nullity of the above ordinance, 
impresses very considerable solicitude, in treating a subject of so much delicacy. 

At passing the Quebec Act, a restriction was created by the 15th Section.§ 
“That no ordinance touching religion shall be of any force or effect until the same 
shall have received His Majesty’s approbation.” 

And the Royal instructions to the then Governor, respecting the due execution 
of the said Act, were made in the very terms of the above section; to which was 
added a general direction, in the following words: “ That all such ordinances ”— to 
be made by the Governor with the assent of the Legislative Council— “be trans- 
mitted by you within six months after their passing, or sooner, if opportunity offers, 





1. From the copy of the opinion published in Christie’s History of the Late Province of 
Lower Canada, Vol. VI. page 112. 19 

9. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 419. 

8. Ibid, page 704, and also the commission to Dorchester, page 8. 


4. See the Ordinance 31 Geo. III, Cap. VI. 
5. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 405. a 
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to us, by one of our principal Secretaries-of State, and duplicates thereof to our com- 
missioners for trade and plantations, for their information; That they be abstracted 
in the margins, and accompanied with very full and particular observations wpon 
each of them, that is to say, whether the same is introductive to a new law, or does 
repeal a law then before in being; and you are also to transmit in the fullest manner 
the reasons and occasions for enacting such ordinances, together with fair copies of 
the journals of the proceedings of the Council, which you are to require from the 
clerk of the said Council.”? 

It is scarcely possible to suppose either that His Excellency the then Governor, 
did not clearly comprehend the extent of the legal operation the ordinance was 
intended to produce; and that it most essentially affected ecclesiastical and temporal 
rights, and was a law within the provisions of the 15th Section of the Quebee Act: 
nor is it to be supposed, that His Excellency, (assisted by a Chief Justice of the dis- 
tinguished legal abilities of the late Mr. Smith,?) could have failed in due obedience 
to the Royal Instructions above stated, to have amply exposed the very great altera- 
tions that ordinance was in its operation to produce upon the actual laws of the 
Province, His Majesty’s just and essential supremacy over the ecclesiastical interest 
of His Majesty’s Government, and peculiarly those in which the Roman Catholic 
church was to be called into a participation with the crown, even by a restrictive 
power, over the execution of the laws of the Realm. And I am the more impressed with 
this belief, when I consider other highly important parts of the Royal Instructions 
“upon matters of ecclesiastical concern,”* that most emphatically enjoined upon the 
Governor, a strict exertion of the King’s supremacy, to the exclusion of every power 
of the Church of Rome, by any of its ministers in this Province, not absolutely 
requisite for the exercise of a tolerated worship, which was alone declared to be the 
boundary of political or legal claims, by His Majesty’s Roman Catholic subjects. 

I beg leave further to observe that the ordinance above cited could not in any 
instance be carried into effect, but through the sanction of the Governor; or persons 
by him legally delegated for that purpose. And I must presume, upon a measure of 
so much importance, that His Excellency neither personally nor by any delegated 
authority, (until the Royal approbation of the ordinance had been previously 
obtained) granted his sanction to the execution of a law, that in my humble opinion 
was made, if not in direct terms, yet in its consequences, repugnant to Acts of Par- 
liament and the Royal Instructions.* Nor do I confine my grounds of belief solely to 
the circumstances above stated. A provincial statute passed in 34th year of His 
Majesty’s reign “for the division of the Province of Lower Canada for amending the 
Judicature thereof, and for repealing certain laws therein mentioned.” 

In the 8th Section of that Act,> it is expressly declared that the ordinance above 
cited, of the 31 of His Majesty, chap. 6, “for building and repairing churches, &c.,” 
shall not be by the said statute revoked or repealed; which carries at least, a legal 
implication of Legislative approbation; for it is to be observed, that this Provincial 
Statute was reserved in the terms of the Canada Act, chap. 31, sec. 22, for His 
Majesty’s approbation,® and the Royal approbation was granted and publicly 
announced, in the terms of the law, by the Governor, Lord Dorchester’s proclamation, 
and messages to the two branches of the Provincial Parliament. Nor have the argu- 


*25 and 26 Hen. 8: 1 Eliz. ch. I; 7 and 8 Will. 8, chap. 22; 14 Geo. 83 ch. 83, S. 15, 18: 
Royal Instructions to Gov. Carleton, 8rd January, 1775.7 nie ERe 





1. Ibid, page 422. 
9 a pate 14. 
- See Articles 20 and 21 of the Instructions to Governor Carleton in 1775. Constituti 

Documents, 1759-1791, Shortt and Doughty, 1907, page 45, uf kg 

4. See page 125. This text as given by Mr. Christie has been followed in this sentence. 

5. See page 128. 

6. See page 125, note 1, 

_ 7% This note is in the text as.printed by Mr. Christie; it is evidently from the original 

opinion of Mr. Monk. 
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ments for His Majesty’s presumed sanction to the above ordinance rested here; the 
Governor or Lieut. Governor, delegated His Majesty’s power, vested in the Governor, 
to commissioners to carry the ordinance into effect; and proceedings have been had 
thereon, and ratified by a course of legal controversy in His Majesty’s Court’s, to 
effectuate the powers granted to the “ Roman Catholic Bishop, or superintendent of 
the Romish Churches” by the said ordinances.* ; 

Whatever may be my opinion upon the legality or the nullity of the ordinance 
above stated, I cannot forbear to represent to Your Excellency that many endeavors 
have been made to draw the question into legal discussion and judicial determination; 
and that on all such occasions, I have perceived those attempts to have created very 
considerable agitation and reasonings, tending to excite the public mind in a manner 
highly prejudicial to the Royal prerogative, and the Constitutional Government of 
this Colony. Nor can I entertain a doubt that any thing less than His Majesty’s 
direct and express interposition upon the subject, would prevent the prejudicial agita- 
tion which may in my mind, be expected through the medium of various sources, 
that from the late disturbed state of the Colony, Your Excellency must but too clearly 
comprehend. And I beg leave to add, that Your Excellency must fully perceive the 
serious import of a legal controversy, so novel in His Majesty’s Colonial Courts of 
Law; and upon a question that may involve so extensive and so animated an interest, 
in support of an Act of the Provincial Legislature, that by Roman Catholic subjects 
may be represented as indispensably requisite to the powers of “their Bishop,” and 
the free exercise of their religion, and that has subsisted and been acted upon, under 
circumstances so peculiar, and for so long a period of time; and the very great 
import of a colonial judicial determination—if such should be made— that this 
Act of the Governor and Legislative Council, so circumstanced, was a nullity in law. 

Upon the latter part of Your Excellency’s second question, I have to submit to 
Your Excellency, that under the best consideration I have as yet been able to bestow 
on the subject, I am induced to think that His Majesty’s supremacy in all matters 
ecclesiastical and spiritual—and of which the erecting of parishes I consider to be 
ene— has not been revoked by the ordinances of the Governor and Legislative Council 
above stated, or in other words that that ordinance legally could not abrogate, limit 
or restrain, the highly important rights of the Crown, on the subject it most evidently 
was penned to produce; consequently, that the prerogative of the Crown to create 
Roman Catholic parishes, remains with His Majesty, to be legally exercised in the 
same manner as in respect to Protestant parishes. 

Question 3—“In the case of a Roman Catholic parish legally erected by the 


’ * Vide Case in Appeal of Lavergne vs. Bertrand, Curé, ct alia.’ 


1. The case of Lavergne vs. Bertrand, arose out of the following circumstances:—The 
Parish of Saint Antoine was erected by the King of France in 1722, and in 1800 was divided 
into the Parishes of Saint Antoine and Saint Leon le Grand under the Provisions of the Pro- 
vincia] Ordinance of 1791. (See Article VIII. of the Judicature Act, 129). Mr. Lavergne 
resided in the new Parish of Saint Leon and was asked by the Curé, Pére Bertrand, to fur- 
nish the pain béni for the new church. Mr. Lavergne refused to do this claiming that the 
Parish of Saint Leon had not been legally constituted and an action was accordingly com- 
menced to compel the defendant to furnish the pain béni to Mr. Lavergne as Curé of Saint 
Leon. The Court of King’s Bench for the District of Three Rivers decided in favour of the 
Curé and held that the parish had been properly erected. Mr. Lavergne appealed from this 
judgment and secured an order adding the Attorney General, representing the Crown, as an 
intervening party. The Moyens d’intervention drafted by the Attorney General contain his - 
arguments against the validity of the Ordinance of 1791. They were briefly that it was repug- 
nant to 26 Henry VIII, c. I. and 1 Elizabeth, c. I.; that it concerned religion and did not 
receive the Assent of the Crown; that it imposes a tax on the inhabitants of the several 
parishes of the Province and that it infringed on the rights of the Crown and was therefore 
ultra vires of the Provincial Legislature. Tha Attorney General did not discuss the question 
of ‘the legal validity given this ordinance by the subseouent sanction of the J udicature Act 
in which express reference was made to its provisions. For the Attorney General’s argu- 
ment see Christie’s History of Lower Canada, Vol. VI, page 88. ; 3 

Tt would seem that an agreement was reached between the parties through the interven- 
tion of President Dunn and that the Court of Appeal was not called upon to decide the issue. 
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erdinance of 1722,! and_the desire of inhabitants of contiguous concessions to be 
annexed, and become part of such parish, what is the legal course to be followed te 
effect such annexation?” 

Answer.—I perceive no sufficient legal distinctions to be taken betweeni erecting 
a new parish, or enlarging one at present established under the ordinance of 1722, to 
vary the course of proceeding. I am therefore of opinion, that the same power should 
be exercised, and the same course should be taken to accomplish the enlargement sug- 
gested, as would be exercised in creating a new Roman Catholic parish. 

All which is most respectfully submitted by Your Excellency’s 

Most obedient humble servant, 
J. MONK. 
Te His Excellency Sir J. H. Craig, K.B., 
Governor in Chief, &e., &e. 


PROCEEDINGS RELATING TO THE DISALLOWANCE OF THE ELECTION 
OF JAMES WILSON AND JOHN ROBLIN, UPPER CANADA. 


JOURNAL OF THE HOUSE OF ASSEMBLY.” 
Tuesday, 6th February, 1810. 


* * *% * * * * 


Mr. Gough moved, seconded by Mr. Secord, that the Petition of the Inhabitants 
of the Counties of Lennox and Addington and Prince Edward be now read. 
The Petition was read accordingly, and is as follows. 


To the Honorable the Representatives of 
the Province of Upper Canada, in the House 
of Commons assembled. 


The Petition of the undersigned inhabitants, Freeholders of the United Counties 
ef Lennox and Addington, and the County of Prince Edward, (except Ameliasburgh) 
in the Midland District. 

Humbly Showeth, 

That John Roblin and James Wilson, two of the Members returned as Repre- 
sentatives for the said Counties, have not been duly and lawfully elected and chosen, 
inasmuch as the said John Roblin and James Wilson, at the time of their being 
returned as Members of the House of Assembly for this Province, then were, and for 
many years before, and still are public Preachers and Teachers in that Society or 
Community of people called Methodists.* Your Petitioners therefore humbly repre- 
sent that the said John Roblin and James Wilson are not eligible to seats, or to be 
returned as Members of the House of Assembly of this Province; and pray that the 
said John Roblin and James Wilson may not be permitted to hold seats in Your 
Honorable House, and that the same may be vacated. 

And Your Petitioners, as in duty bound, will ever pray. 

Adolphustown, 25th Jan’y, 1810. 


(Signed) John Ferguson, Ebenezer Washburn, 
Reuben Bedell, Simeon Washburn, 
and Thirteen others. 
* ; % * x * * * 





_ 1. See the Edits, Ordonnances Royaux, Declarations et Arréts du Conseil d’Etat du Roi, 

edition of 1854, Vol. I, page 443. 

2. From the certified type-written copy of the Journal of the House of Assembly of 

Upper-Canada for the year 1810 in the Canadian Archives. - 

_ 3 Section XXI. of the Constitutional Act of 1791 declared Ministers, Priests, Ecclesias- 
tics, or Teachers under any Profession of Religious Faith or Worship incapable of bein 
elected to the House of Assembly. See Constitutional Documents, 1759-1791, Shortt an 
Doughty, 1907, page 699. 
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Monday, 12th February, 1810. 

Prayers were read. 

Agreeably to the Order of the Day the House resolved itself into a Committee, 
to go into the merits of the Petition of the Freeholders of the Counties of Lennox 
and Addington, and the County of Prince Edward, against the eligibility of Messrs. 
Roblin and Wilson holding their seats in the House. 

Mr. Speaker left the Chair. 

Mr. Lewis was called to the Chair of the Committee. 

Mr: Speaker resumed the Chair. 

And Mr. Lewis reported that the Committee had come to a resolution, which he 
was directed by the Committee to report, whenever the House should be pleased to 
receive the same. 

Ordered, That the Report be now received. 

The Report was accordingly received and accepted, and is as follows, viz. 

Resolved, That it appears to this Committee that there is sufficient grounds in 
the Petition of the Freeholders of the Counties of Lennox and Addington, and the 
County of Prince Edward, against John Roblin and James Wilson,. to proceed to 
trial; and that the House do proceed to the trial of each separately. 

* * * * * %* * 


Monday, 26th February, 1810. 

Agreeably to the Order of the Day, the House went into the consideration of the 
Petition of the Inhabitants Freeholders of the Incorporated Counties of Lennox and 
Addington, and the County of Prince Edward (except the Town of Ameliasburgh), 
complaining that James Wilson, Esquire, the sitting Member representing the County 
of Prince Edward, (except Ameliasburgh) was not duly and lawfully elected and 
chosen. 

In conformity to an Act passed in the First Session of the Fourth Provincial Par- 
liament, entitled “An Act to regulate the Trial of Controverted Elections’ the 
Speaker and the Members present were sworn by the Clerk at the Table. 


Members present, 
The Speaker, 


Thomas B. Gough, John McGregor, 
James McNabb, Crowell Wilson, 
Thomas Frazer, Joseph Willcocks, 
Henry Marcle, Benajah Mallory, 
Stephen Burritt, John Roblin, 
Matthew Elliott, Philip Sovereign, 
J. B. Baby, Thomas Dorland, 
Peter Howard, Levi Lewis, 
Allan McLean, David Secord, 
John Wilson, D. M. G. Rogers, 


The Clerk then read at the Table the Petition of the Inhabitants, Freeholders 
of the United Counties of Lennox and Addington, and the County of Prince Edward 


(except Ameliasburgh.) 
The Solicitor General came to the Bar as Counsel for James Wilson, Esquire, 


the sitting Member. 
A place was allotted for him by the House within the Bar, but not to he a pre- 


-eedent hereafter, 








1. See page 316. 
29e—27 


~ 


418 OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


John McDonell, Esquire, Barrister at Law, of Counsel for the Petitioners of the 
Counties of Lennox, Addington and Prince Edward, complaining that James Wilson, 
Esquire, the sitting Member, was not duly and lawfully elected and chosen, came to 
the Bar. 

A place was allotted for him by the House within the Bar; but not to be a pre- 
cedent in the future. 


% x. * % * * * 


Saturday, 8d March, 1810. 


* * * * * * * 


Mr. Rogers moved, seconded by Mr. Gough, that the House be cleared of 
strangers.? 

The House was accordingly cleared of strangers. 

The Door being opened :— 

Mr. Burritt then moved, seconded by Capt. Elliott, that the House do now enter 
into the consideration of the Contested Election of James Wilson Esquire. 

The House accordingly proceeded on the merits of the Petition of the Free- 
holders of the County of Prince Edward (except Ameliasburgh) complaining of the 
undue return of James Wilson, Esquire, to represent that County in the House of 
Assembly. 3 

The Solicitor General, of Counsel for James Wilson, Esq., the sitting Member, 
by permission of the House proceeded upon the defence in behalf of James Wilson 
Esquire. 

To whom John MacDonell Esquire, Barrister at Law, by permission of the House 
replied. 

After Counsel having been heard in support of the allegations set forth in the 
petition of the Freeholders of the County of Prince Edward, and that on the part of 
the Sitting Member, they were ordered to retire within, the Bar. 

The House then examined Mr. McNabb, a Member of this House, touching the 
merits of the said petition. 

Mr. Rogers then moved, seconded by Mr. Gough, that John Dettor be examined 
by the House. 

Which was ordered accordingly. 

John Dettor was then called to the Bar and sworn. 

Mr. Gough, seconded by Mr. McGregor, moved that the House do now resolve 
that it appears to this House that the Petitioners complaining of the undue election 
and return of James Wilson Esquire, the Sitting Member representing the County 
of Prince Edward, (except Ameliasburgh) have proved the allegations of their peti- 
tion; it being the opinion of this House that he comes within the contemplation of 
the twenty-first clause of an Act of the Parliament of Great Britain, passed in the 
thirty-first year of His Majesty’s Reign, entitled, “An Act to repeal certain parts 
of an Act, passed in the fourteenth year of His Majesty’s Reign entitled ‘an Act to 
make further provision for the Government of the Province of Quebec, in North 
America, and to make further provision for the Government of the said Provinee,’”? 
and has therefore vacated his seat. 

On Mr. Speaker having put the question, a division thereupon took place. 

The names being called for they were taken down and are as follows. 





1. See Clause III. of the Act of 1805, page 317. _ 
2. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 699. 
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Yeas. Nays. 

MESSRS McNABB MESSRS. J. WILSON 
BURRITT HOWARD 
FRAZER WILLCOCKS 
MARCLE ROGERS 
ELLIOTT ROBLIN 
BABY LEWIS 
GOUGH 
McLEAN 
C. WILSON 
SECORD 
McGREGOR 


Carried in the affirmative by a majority of five. 
The House accordingly resolved the same. 


+ * # : * * * * 
Wednesday, 7th March, 1810. 
* * % * s * * * 


Mr. Gough, seconded by Mr. McGregor, moved, that it appears to this House 
that the Petitiom of the United Counties of Lennox and Addington, complaining of 
the undue election and return of John Roblin, Esquire, one of the Sitting Members, 
representing the said Counties, have fully proved the allegations of their petition, 
and that he is ineligible to a seat in this House.? : 

On Mr. Speaker having put the question a divisiom thereupon took place. 

The names being called for, they were taken down, and are as follows. 


Yeas. Nays 

MESSRS BURRITT. MESSRS J. WILLSON 

MARCLE HOWARD 

McGREGOR LEWIS 

GOUGH ROGERS 

BABY WILLCOCKS 

McLEAN MALLORY 

McNABB 

SECORD 

C. WILLSON 

SOVEREIGN 

ELLIOTT 

FRAZER 


Carried in the affirmative by a majority of six; and the seat of John Roblin 
Esquire is accordingly become vacant. 





1. The formal proceedings in the hearing of the petition against the election of Mr. 
Roblin were of ie gate character as in the case of Mr. Wilson and have been omitted. 


29-—274 
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AN ACT DISQUALIFYING JUDGES FROM SITTING IN 
THE HOUSE OF ASSEMBLY OF LOWER CANADA.* 


ANNO QUINQUAGESIMO PRIMO GEORGI Ii. 


ORR AN. 


An Act for declaring Judges to be disabled and disqualifying 
them, from being elected, or from Sitting and Voting in the House 
of Assembly. : 

(21st March, 1811.) 


Preamble. WHEREAS it is expedient to make effectual provision for exclud- 
ing Judges of His Majesty’s Courts of King’s Bench within this 
Province from being elected or sitting and voting in the House of 
Assembly of this Province, Be it therefore enacted by the King’s 
most Excellent Majesty, by and with the advice and consent of the 
Judges of His Legislative Council and Assembly of the Province of Lower Canada, 
Majesty’s =~ constituted and assembled by virtue of and under the authority 
Courts of King’s of An Act of the Parliament of Great Britain passed in the thirty 


Bench di - ‘ 5 , sae 
lified fiose beine first year of His Majesty’s Reign, intituled, “An Act to repeal 


eeceee or of wee “certain parts of An Act passed in the fourteenth year of His 
as members of.‘ Majesty’s Reign,” intituled “An Act for making more effectual 
Assembly. “provision for the Government of the Province of Quebec in North 


“ America” and to make further provision for the Government of 
“the said Province ” And it is hereby enacted by the authority of the 
same that from and after the passing of this act, no person who 
shall be a Judge of either of His Majesty’s Courts of King’s Bench 
within this Province, shall be capable of being elected or of sitting, 
or voting, as a Member of Assembly in any Provincial Parliament. 


RESOLUTIONS OF THE HOUSE OF ASSEMBLY ON THE IMPRISONMENT 
OF PIERRE BEDARD. 


JOURNALS OF THE HOUSE OF ASSEMBLY, LOWER CANADA. 


Monday, 24th December, 1810. 
* * * * * * * 


The order of the day, for the House to resolve itself into a Committee of the 
whole House, on the Message from His Excellency the Governor in Chief to this 
House, the thirteenth instant, intimating that Pierre Bedard, Esquire, elected to 
serve as a Member for the County of Surrey, was apprehended and committed for 
treasonable practices,® being read; 

The House resolved itself into the said Committee. 

Mr. Speaker left the Chair. 

Mr. Debartzch took the Chair of the Committee. 

Mr. Speaker resumed the Chair; 

And Mr. Debarizch reported, that the Committee had come to several resolutions, 
which he was directed to submit to the House, whenever it shall be pleased to receive 
the same. 

ORDERED, that the Report be now received. 

And he read the Report in his place, and afterwards delivered it in at the Table, 

where the Resolutions were again read by the Clerk. 








1. From the Provincial Statutes of Lower-Canada, 1811. 

2. From the Journals of the House of Assembly of Lower-Canada, 1810-11. 

BVor the Address of Sir James Craig see the Journals of the House of Assembly, 1810-11 
page 36. : 


CONSTITUTIONAL DOCUMENTS 421 


SESSIONAL PAPER No. 29c ; 
The said Resolutions are as followeth: vudelicet; 


RESOLVED, that it is the opinion of this. Committee, that Pierre Bedard, Esquire, was 
one of the Representatives for the Lower Town of Quebec, in the last 
Provincial Parliament, at the time of its prorogation, on the twenty-sixth 
February last. 


ResoiveD, that it is the opinion of this Committee, that the same Pierre Bedard, 
Esquire, was one of the Members of the last Parliament, as Representative 
of the Lower Town of Quebec, at the time of its dissolution, on the first 
of March last. 


REsoiveD, that it is the opinion of this Committee, that by a Warrant? issued from 
the Executive Council of this Province, signed by three Members of the 
said Executive Council, the nineteenth day of March last, by virtue of the 
temporary Act, intituled, “An Act for the better preservation of His 
“ Majesty’s Government, as by law happily established in this Province,” 
the said Pierre Bedard, Esquire, was, on the said nineteenth day of March, 
apprehended and committed for treasonable practices; and has always 
been, and still continues to be, detained in the Common Gaol of the Dis- 
trict of Quebec, by virtue of the said Warrant. 


_ RESOLVED, that it is the opinion of this Committee, that the same Prerre Bedard, 
Esquire, was elected on the twenty-seventh of March last, and returned as 
one of the Knights Representatives for the County of Surrey, to serve in 
the present Provincial Parliament. 


RESOLVED, that it is the opinion of this Committee, that the same Pierre Bedard, 
Esquire, is now one of the Members of this House for the present. Par- 
liament. 


RESOLVED, that it is the opinion of this Committee, that the simple arrest and deten- 
tion of any one of His Majesty’s Subjects, under and by virtue of the 
authority of the temporary Act of the Provincial Parliament, intituled, 
“An Act for the better preservation of His Majesty’s Government, as by 
“law happily established in this Province,” does not bring him under the 
description of those who are declared incapable of being elected to serve 
in the House of Assembly, by the 28d Clause of the Act of the Parliament 
of Great Britain of the 31st year of His present Majesty, Chap. 31.° 


RESOLVED, that it is the opinion of this Committee, that the provisions of the tem- 
porary Act, intituled, “ An Act for the better preservation of His Majesty’s 
“ Government, as by law happily established in this Province,” guarantees 
to the said Pierre Bedard, Esquire, the right of sitting in this House, 


Resouvep, that it is the opinion of this Committee, that an Humble Address be pre- 
sented to His Excellency the Governor in Chief, to acquaint His Excel- 
lency that this House have taken into serious consideration His Excel- 
lency’s Message of the thirteenth instant, and have accordingly passed 
several Resolutions, which they conceive to be their duty to submit to His 
Excellency; and that it is the wish of this House, should His Excellency 
not deem it proper to lay before them any further communication on this 





1 oe page ae 

2, See page 215. ; 

3. Clause 23 of the Constitutional Act of 1701 disqualified from election, to the Assembly 
all persons “ who shall have been at*‘ainted for Treason or Felony in any Court of Law SE 
in any of His Majesty’s Dominions, or who shall be within any Description of Persons ae 
‘qualified by any Act of the Legislative Council and Assembly of the Province, assented to by 
His Majesty, His Heirs or Successors.” 
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subject, that Pierre Bedard, Esquire, Knight Representative for the 
County of Surrey, may take his seat in this House. 


REPORT OF THE EXECUTIVE COUNCIL ON THE IMPRISONMENT OF 
PIERRE BEDARD.’ 


Thursday, 48 April 1811. 
At the Council Chamber in the Castle of St. Lewis 


Present 


His Excellency General Sir James Henry Craig K.B. Governor in Chief 
The Hon!* The Chief Justice 
Thomas Dunn 
Frangois Baby 
John Young 
Jenkin Williams & 
James Irvine Esq™ 


His Excellency addressed the Board in the following manner— 
Gentlemen, 


In calling your attention to the Imprisonment of M*™ Bedard, I am desirous of 
taking the Opportunity of offering a brief recapitulation of the several Circum- 
stances that have attended it, with a View of leaving upon the proceedings of this 
Board, a Record of the Motives by which I have been actuated in the transaction.— 

It is not necessary that I should advert to the occasion of this Gentlemen’s con- 
finement, it must be perfectly in your recollection®; and I believe no Circumstance 
has since taken place to cast a doubt on the expediency of the Measure. In the 
unanimity of the opinions by which it was effected, I felt confirmed in that which I 
had already formed, as to the necessity of Steps being immediately adopted, to check 
the Mischief with which we were threatened, for it must always be kept in view, that 
M* Bedard’s detention was a Measure of precaution not of punishment to which he 
could be subjected only by a decision of the Laws of his Country.— 

Upon this principle, the other persons* who were imprisoned at the same time 
with M" Bedard, having expressed their Conviction of their error, I did not hesitate 
to consider their having done so as a sufficient Security for their not reverting to the 
same Conduct, and it appearing that the healths of both of them were in danger of 
being affected by their Confinement, I was from that Circumstance the more readily 
induced to propose, and you concurred in their being released, upon giving Security 
for their forth coming, had it been judged necessary to call upon them. 

Upon the same principle I have no doubt you would as readily have agreed with 
me in as early a liberation of M* Bedard, but having laid before you a Petition 
which that Gentleman had presented to me,” it did not appear to anyo ne of us to be 


1. These resolutions were adopted by the House and a Committee was appointed to lay 
them before the Governor. For a discussion of the political situation created by this inci- 
dent see Craig to Liverpool, March 28th, 1811. The Canadian Archives, Q.114, page 12. 

2. From the Minutes of the Executive Council, State Book G, Lawer-Canada, page 8. 

3. See page 379, note 1, and also the Minutes of the Executive Council for March 19th, 
1810, State Book F, Lower Canada, page 140. 

4. Jean Thomas Taschereau and Frangois Blanchet, both of Quebec were arrested at the 
same time as Bedard. On June 23rd, 1810, an order was given for the release of Blanchet 
on account of the condition of his health. For the same reason, Taschereau was released on 
July 28th. In each case the prisoners were required to give surety for their good behaviour 
to the extent of £500. See State Book F', Lower Canada, page 248 and 250. 

5. For an account of the negotiations relating to the release of Bedard see Craig to 
Ryland, September 10, 1810, quoted in Christie’s History of the late Province of Lower Canada, 
Volume VI, page 154. 
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of a nature to hold out the same expectation of his abstaining from the Conduct 
against which precaution was held to be necessary. As I did not think it proper to 
return any Answer to his Petition, my not doing so produced a sort of communication 
between him and M” Foy,* to which it does not seem necessary to advert any further, 
than as regards the mode in which it concluded. It appearing to me that he was 
desirous of knowing what was expected from him, I sent for his Brother a Curé who 
I understood was in Town, and in the presence of one of the Members of the Board 
now present, I authorized him to acquaint his Brother with the motives that had 
induced his Confinement, and that looking only to the Security of His Majesty’s 
Government, and the Public tranquility, I had no wish that it should continue one 
moment beyond what was required by those objects, that the moment he expressed 
a sense of his error in what he had done, I should consider that as a sufficient 
Security for his not returning to the same dangerous course, and would immediately 
propose his enlargement to you. His reply thro’ the same Channel was couched in 
respectful terms, but declined admitting an error of which he did not feel that he 
had been guilty. M* Bedard having been re-elected into the Provincial Parliament, 
it was not difficult to foresee that his imprisonment would become a subject of dis- 
cussion when that Assembly met, it therefore became also a subject of serious con- 
sideration on my part, the result of which was, a determination to pursue a line of 
Conduct, to the particulars of which it is not necessary here to advert, as it would be 
only anticipating an Account of them which I shall have occasion shortly to give, 
and in which I can only use the very words which I should otherwise. now employ. 

You are all aware of the part taken by the House of Assembly on the occasion, 
I had already been furnished with a Copy of the Resolutions? into which they had 
entered, anil was in the daily expectation of their being presented, when I received 
an Application from one of the leading Members, that I would admit him to a Con- 
ferencé; this was the Elder M? Papineau, Member for Montreal, and the subject was 
these very Resolutions. It would be irrelevant to my present object to refer to our 
Conversation, any otherwise than as it drew from me my final determination, and 
the motives on which that determination was founded; which I gave to him in the 
following Words, no consideration Sir, shall induce me to consent to the liberation of 
M* Bedard at the instance of the House of Assembly, either as matter of Right, or of 
favor, nor will I now consent to his being enlarged on any terms, during the sitting 
of the present Session; and I will not hesitate to inform you of the motives by which 
I have been induced to come to this Resolution; I know that the general language 
of the Members has encouraged the Idea which universally prevails, that the House 
of Assembly will release M™ Bedard, an Idea so firmly established that it may be said 
to be universal in the Province; the time is therefore come, when I feel that the 
Security, as well as the dignity of the King’s Government, imperiously require that 
the People should be made to understand the true limits of the rights of the respective 
parts of the Government, and that it is not that of the House of Assembly to Rule 
the Country. 

In rendering this account of my conversation with M* Papineau, in so far as 
relates to the subject in question, I have laid before this Board, the true grounds on 
which I have hitherto acted in it, to which I may add, that I have thought it neces- 
sary further to abstain from taking any Measures towards the enlargement of M* 
Bedard, till the several Members should have reached their respective homes,® when 
it should appear to be impossible by any misrepresentation of theirs, for them to 
ascribe it to the interference of the Assembly. . 

These objects being now perfectly accomplished, and a pretty general tranquility 





1. Mr. Lewis Foy held the position of Assistant Secretary to the Governor-in-Chief and 


‘was acting as Chief Secretary during the absence of Mr. Ryland. 


2. See page 420. 
3. The Assembly was prorogued on March 2ist, 1811. 
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reigning in the Province, I submit to your consideration, whether the time be not 
arrived, at which it is proper to put an End to the Confinement of M* Bedard. 

After deliberation it was unanimously agreed by the Board that M' Bedard should 
be enlarged, and that the following Warrant* should be issued for his release. And 
also that the Bonds given by Fr® Blanchet, I. T. Taschereau” and Charles Lefrangois, 
for their appearance at the City of Quebec to answer to the charges for which they 
stood confined, and to all and every Information and Indictment which by reason of 
the Matters for which they so stood confined or any of them should on the part of 
Our Sovereign Lord the King be exhibited against them whenever they should be 
called upon & required so to do, and in the mean time to keep the Peace and be of 
good behaviour to all His Majesty’s liege Subjects should be Cancelled. 


OPINION OF THE LAW OFFICERS OF THE CROWN ON THE RIGHT 
OF PRESENTATION TO ROMAN CATHOLIC LIVINGS, 
LOWER CANADA? 


May it please Your Lordship. 


We are honored with Your Lordship’s Commands of the 16% of May 1811 trans- 
mitting the Dispatches received from Sir Robert Milnes, Lieutenant Governor, and 
Sir James Craig, Governor of the Province of Lower Canada, with their respective 
Inclosures, together with several other Documents, in reference to the subjects of 
those Dispatches. 

And Your Lordship is pleased to request that we would take the same into our 
immediate consideration, and report to Your Lordship our opinion upon the points 
arising out of them. 

First, “whether the Right of Presentation to vacant Roman Catholic Livings, 
in the Province of Lower Canada be in the Crown”? 

And secondly, “ whether the Crown has not the Right of Property in the Estates 
of the S*. Sulpicians commonly called the Seminary Estates of Montreal? 

In obedience to Your Lordships directions, we have considered the several Papers 
submitted to us, and cannot but observe with regret that questions of so much 
importance should have been left so long in a state of doubt and uncertainty, and 
that for so many years, a sort of possessory Title should seem to have been tolerated, 
which if not consistent with the legal right, it may now be difficult from long con- 
tinuance to disturb.— 

Confining ourselves however to the mere Question of Right, we are of opinion 
on the first point, that so much of the Patronage of Roman Catholic Benefices, as was 
exercised by the Bishop of Quebec, under the French Government has of Right 
devolved to His Majesty. , 

In forming this opinion, we have endeavoured to trace the nature of that Patron- 
age, and it’s dependence on the Sovereign Power, to which His Majesty has succeeded 
by right of Conquest and by Treaty. 

It appears from the Acts and Edicts of the French Government relative to 
Canada, that the Patronage of Cures in general was left to the Bishop. 

But out of this general condition was excepted by Royal Edict the Patronage of 
Founders of Churches (a) and the right of nominating to particular Benefices Which 
were vested ini certain Communities. 

Such Patronage may still belong to Individuals, who retain a Capacity to exer- 
cise it under the Capitulation and Treaty. 


(a) Edict 1667 recited in the Edict of 1669 Vol. 1, Pa 298.. 


1. For the warrant see State Book G, Lower Canada, page 10. 
2. See page 422, note 4. 


3. From the copy in the Canadian Archives, Q. 115, page 176. 
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We notice the condition of such Benefices, as a distinction arising out of the 
general Question, and also as shewing that the Right of Patronage under the French 
Government, was dependent in some measure on the Sovereign, and cannot be con- 
sidered to have been vested in the Bishop by virtue of Rights or Powers derived 
solely from the Pope. If however the Right be supposed to have originated from the 
Pope, we think the same consequence would result from the Extinction of the Papal 
Authority in a British Province— For we are of opinion that Rights of this Nature 
from whichever source derived, must in Law and of necessity be held to devolve ou 
His Britannic Majesty, as the legal successor to all Rights of Supremacy as well as 
of Sovereignty, when the Papal Authority together with the Episcopal Office became 
extinct at the conquest by the Capitulation (a) and Treaty (b) and the Statute 1 
Eliz. Cap 1s. 16. as specially recognized in the Act (c) for the Government of Canada. 

We think therefore, that so much of the Patronage of Roman Catholic Benefices 
as was exercised by the Bishop under the French Government is now vested in His 
Majesty. 

We have the Honor to be 
My Lord, 
Your Lordship’s most obedient 
humble servants 


CH®. ROBINSON 
V. GIBBS 
THOS. PLUMER. 
Doctors Commons 3 
July 3%, 1811. 
The Earl of Liverpool 
&e. &e. ke. 


Endorsed: Report of the Law Officers 
34, July 1811 
On the assumption of the patronage of the 
Romish Church of Quebec &c. &e. 
Ne. 294. 


PROCEEDINGS RELATIVE TO THE RIGHT OF THE LEGISLATIVE 
ASSEMBLY OF UPPER CANADA TQ COMMIT TO JAIL FOR 
BREACH OF PRIVILEGE.’ 


JOURNALS OF THE LEGISLATIVE COUNCIL. 
‘Monday March 24 1812 


A Deputation from the House of Assembly being announced, it was admitted 
and brought up and delivered at the Bar of this House a Message in the following 
words— 

“ M*. Speaker,” PG 
“We are directed by the House of Assembly, to inform The Honorable Legislative 
“Council, that the House of Assembly have Resolved that The Honorable Thomas 
“ Scott, Chief Justice of this Province, has been guilty of a Breach of the Privileges 


(a) Art. 7. (b) Art. 4. 10G. 3, c. 88. 


1. From the copy of the Minutes of the Legislative Council contained in the Minutes of 
the Executive Council, March 17th, 1812. State Book F, Upper Canada, paseo hoe 

2. Thomas Scott was born in Scotland in 1746. He was employed by ie [ ae 
in 1788, in connection with the Jesuits Estates in-‘Que. He was ca led to the Englis ae 
in 1793 and in 1801 was appointed Attorney General of Upper-Canada. He became Chie 
Justice of the Province in 1804. : 
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“of the House of Assembly, by discharging from the Gaol of this District, the Body 
‘of Robert Nichol, who was Committed by them for a Breach of Privilege.* And that 
“the House of Assembly request the Honorable Legislative Council to proceed in 
“that Case as the nature of the Case requires.” 


(Signed) “Sam! Street ” 
“ Speaker ” 
“Commons House of Assembly ” 
“99th February 1812” 


The Deputation being withdrawn The Speaker” reported the same—The Honor- 


able The Chief Justice thought proper to enter into the following Explanation of his 
Conduct :— 


The Chief Justice is bound by his Office to grant Habeas Corpus and to discharge 
the Prisoner if the Commitment appears on the Warrant to be illegal. 

To enable the Judges to decide on the Legality of a Commitment, it was the Law 
of the Land that every Commitment should contain upon the face of it, the Cause. 

The High Court of the King and Council having neglected in some Orders of 
Commitment to insert the special Cause, and the Judges scrupling to relieve by 
Habeas Corpus at Common Law, on account of the High Dignity of the Court in which 
the King himself sat in Person; a Statute was passed in the 16 of Car. 1° whereby 
it is Enacted that the Judges shall grant Habeas Corpus in all Commitments by His 
Majesty in Council, and if upon the Return it does not appear to be for Just and 
Legal Cause they shall (under heavy-Penalties) Bail or Discharge. 

Since this Statute it has become part of the Law and usage of Parliament that 
all Warrants of Commitment by the House of Commons do specify the Cause and 
recite the particular Privilege of Breach whereof the Party has by the House been 
adjudged Guilty, and -also the specific Order of the House of his Imprisonment. 

Without such adjudication and Order by the House the Speaker has no Authority, 
and his Authority must be shewn in order to render his Warrant valid. 

It appears by Warrants of the Speaker of the House of Commons in England at 
Two different periods with an Interval of Forty years, that the Usage of the House 
of Commons is conformable to the Exigence of the Statute with respect to the High 
Court of the King in Council—These Warrants shew distinctly the particular 
Privilege violated—The Judgement of the House upon the Charge—The time 
when that adjudication was made— ‘The Order of the House for the specific 


1 Robert Nichol was eens in 1810 a OCommitioncy for the Application of monies 
voted by the Assembly for the repair of highways in the District of London. He received the 
monies appropriated too late in the season to apply the total amount and brought the balance 
to York to deposit with the Receiver General. The Receiver General, however, would not 
accept the money and Mr. Nichol was compelled to carry it over to the following year. When 
the Assembly’s Committee came to examine the public accounts no statement was available 
regarding the monies expended by Mr. Nichol. Without examination of Mr. Nichol the 
Assembly resolved that “ the Commissioners of Highways for the London District have abused 
their office by the misapplication of the Monies committed to their care, and that Three 
Hundred Pounds rests in the Hands of Mr. Robert a Commissioner, no part of which appears 
to have been applied to Public Uses.” These resolutions which were published by Joseph 
Willcocks with comments reflecting on the honour of Mr. Nichol seriously effected his credit 
as a Merchant and brought forth a reply addressed to William Halton, the Secretary to the 
Lientenant-Governor which contained the following reference to the Assembly :— 

“‘ Experience has however convinced me, that no integrity of Heart, nor rectitude of con- 
duct, are a defence against malevolence and ‘Detraction, and that actions the most upright and 
disinterested may be misrepresented when Individual Characters are to be sacrificed, and Party 
purposes to be gained.” (State Book F, Upper Canada, page 52.) This letter which was 
brought before the House of Assembly was considered a Breach of the Privileges oe He House 
and the Speaker was ordered to issue a Warrant for the Arrest of Mr. Nichol. . Nichol 
was brought before the House and was committed to jail for a breach of pe era on the 
warrant of the Speaker. The prisoner then applied to the Chief Justice for a writ of Habeas 
Corpus and was released for the reasons here given by Chief Justice Scott. 

2. Chief Justice Scott was also Speaker of the Legislative Council 
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punishment, and the date of that Order.—Whereupon and not otherwise the Speaker 
can require the detention of the Offender in Oustody of any Gaoler. 

This reasonable proceeding shews a Charge, a Trial, an Adjudication, a Sentence, 
and an Award of Execution from all which the Court or Judge can decide if it is 
Legal or not. 

From the Copy of the Return on the Writ of Habeas Corpus sued out by MT’. 
Nichol it does not appear of what nature was the Breach of Privilege Charged, how, 
when, or where he had been adjudged Guilty—Or that his Imprisonment was Ordered 
by the House. 

The Warrant under which M*. Nichol was detained’ appeared in all respects as 
the Personal Act of M*. Street, under his Seal supposing Authority vested in him 
Personally by the House of Assembly. 

Such an Authority cannot be delegated—Whatever Powers the House of 
Assembly may have to decide upon their own Privileges it must be exercised by the 
House itself as a House, and not by their Speaker in his own Person—And as The 
Chief Justice had only the Return of the Habeas Corpus before him wherein that 
Warrant was inserted, and that Warrant being most materially defective he was 
bound to Discharge the Prisoner. No Question therefore respecting Privilege could 
arise. 

On Motion made and seconded the House resolved itself into a Committee of 
the whole House to take the Message of the Commons House of Assembly into Con- 
sideration. 

House in Committee—M"*. M°Gill in the Chair— 

The Speaker resumed the Chair— : 

The Chairman reported that the Committee had taken the said Message into 
Consideration and had agreed to some Resolutions therein which they recommend 
to the adoption of the House—OrprreD that the said Report be accepted, and on 
Motion made and seconded, the said Resolutions were Ordered to be Engrossed and 
Read as follows—(to wit) 

The Resolution of the Commons House of Assembly of the 29% February 1812 
brought up to this House by Message being Read— 

It is Considered that this House disclaim any right to interfere with the Pro- 
ceedings of the Chief Justice in the exercise of his Judicial Functions—But The 
Honorable the Chief Justice, as Speaker of this House having thought proper to 
enter into an Explanation of his Conduct in the matter stated in the aforesaid 
Resolutions—It is ordered; That the Explanation so given shall be entered upon 
the Journals of this House, and a Copy thereof sent to the Commons House of 
Assembly. 

Legislative Council Chamber 

March 274 1812 . 


1. The following is a copy of the warrant. 
Copy. 
tee Street, Esquire, Speaker of the Honourable Commons, House of Assembly, 

To the Sheriff of the Home District, Greeting :— ’ 

By Virtue of the Power and Authority in me vested by the Honourable the Commons 
House of Assembly, You are hereby Ordered and Required to receive into the Common Gaol 
of your District the Body of Robert Nicho) and him safely keep during the Pleasure of this 
House, the said Robert Nichol having been Convicted of a Breach of Privilege of the Com- 

H f Assembly. . 

Deeg saiday my as and Seal at York, this T'wenty-sixth day of February, One thoa- 


sand eight hundred and twelve. (Signed) SAMUEL STREDT, LS. 


Commons House of Assembly, peaker. 


26th February, 1812. (eens 
(Signed.) JOHN BEIKIE, i 
Sheriff. 
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PROCEEDINGS IN THE HOUSE OF ASSEMBLY RELATIVE TO THE 
EXERCISE OF THE POWER OF IMPRISONMENT BY THE 
EXECUTIVE COUNCIL, LOWER CANADA. 


JOURNALS OF THE HOUSE OF ASSEMBLY.* 


Monday, 11th May, 1812. 

Mr. Bedard reported, that the managers had been at the conference agreed upon 
with the Legislative Council, and had received from their managers their reasons for 
disagreeing to the amendments made by this House to the Bill intituled, “An Act 
further to continue the Acts therein mentioned, for the better preservation of His 
Majesty’s Government, as by law happily established in this Province.” 

And he read the said reasons in his place, and afterwards delivered them in at 
- the Clerk’s table, where they were again read. 

The said reasons are as followeth, videlicet. 

To the first amendment made by the House of Assembly, the Legislative Council 
doth agree. * 

To the third amendment the Legislative Council doth agree, with the following 
amendment, videlicet. Press 1, line 16th, leave out the word “May” and in lieu 
thereof, insert June; to which amendment the Legislative Council desire the concur- 
rence of the Assembly. 

To the fourth and sixth amendments, the Legislative Council doth agree. 

To the second and fifth amendments, the Legislative Council doth not agree.* 

Because, these amendments diminish the security of the subject, by taking the 
execution of the Act from the Members of the Executive Council, who are all 
responsible for their conduct within the limits of the Province, and amenable to His 





1. From the Journals of the House of Assembly of Lower-Canada, 1812, page 568. 

Pierre Bedard and his associates of Le Canadien had been imprisoned on a warrant rf 
three members of the Executive Council by virtue of the act for the better preservation of 
His Majesty’s Government. The Proceedings in Bedard’s case brought the House of Assembly 
to a realization of the extensive powers which that statute vested in the Executive Council 
and accordingly when, inthe session of 1812, the Act appeared for renewal the Assembly pro- 
posed radical changes designed to limit the power of the Executive Council. The position 
of the Assembly is stated in the following amendment proposed to the bill passed by the Legis- 
lative Council: 

“Provided always, and be it further enacted by the authority aforesaid, that the disposi- 
tions and provisions of the said Act for the better preservation of His Majesty’s Government, 
as by Law happily established in this Province, shall only have effect in cases of arrests and 
imprisonment which shall be made by virtue of a Warrant signed by the Governor, Lieu- 
tenant-Governor, or person administering the Government of this Province for the time 
being, and from no other person; and that no Warrant of His Majesty’s Executive Council 
in this Province, shall be required to authorize the Courts of Justice, or Judges, to admit to 
bail the persons so imprisoned by virtue of the Warrant of the Governor, Lieutenant- 
Governor, or person administering the Government of the Province for the time being, or to 
bring them to trial, but that the Warrant of the Governor, Lieutenant-Governor, or person 
administering the Government of this Province, shall be required and be sufficient for that 
purpose; and whatever in the-Acts aforesaid applies to the Warrant of His Majesty’s Bxecu- 
tive Council, signed by three Counsellors, shall apply only to the Warrant of the Governor, 
Lieutenant-Governor, or person administering the Government of this Province. 

; Provided always, and be it further enacted by the authority aforesaid, That nothing con- 
tained in the said before recited Acts, shall be construed to extend to give power to imprison 
or detain any Member of either House of the Provincial Parliament in this Province, by 
virtue of and under the authority of the said acts.” Journals of the House of Assembly, pare 


The Legislative Counci! refused to accept these amendments of the Assembly and a con- 
ference was arranged in which the position of the two Houses was stated. The conference 
proved ineffective in reaching an agreement and the Act was permitted to expire. 

2. See page 215. 

3. The amendment quoted above to which the Council took particular exception appears 
as the fourth in the list of amendments made by the Assembly. 

In the list of amendments contained in the Journals of the Assembly the logical order ie 
not followed. The amendment quoted above, which contained the provisions considered par- 
ticularly objectionable by the Legislative Council, appears as number’four. The order of 
the amendments was evidently changed before they reached the Legislative Council. 
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Majesty’s Provincial Courts of Law in all Civil actions, and placing it entirely in 
the hands of the Governor, who is not responsible for his conduct within the limits 
of his government, nor amenable to His Majesty’s Provincial Courts of Law, in any 
Civil action whatever. 

Because, these amendments vest the power of accusation, of commitment, and of 
trial, and the dispensation of mercy in one and the same hand, contrary to the first 
principles of the Constitution, which is that of a limited Monarchy, and in further 
diminution of the security of the subject. 

Bezause, these amendments take from His Majesty’s Executive Council, the 
powers which by the several Acts for the better preservation of His Majesty’s Goy- 
ernment, have been annually, and exclusively, entrusted to them, from the year 1797, 
until this day; no enquiry into their conduct having been instituted, no evidence 
whatsoever of the facts upon which that conduct was founded being before the Legis- 
lature, and no opportunity or means of defence being afforded them; thereby, in the 
opinion of the Legislative Council, implying a censure upon the Executive Council, 
collectively, for their conduct in the execution of the high trust committed to them 
by those Acts, and tending to diminish the confidence of His Majesty’s Subjects in 
a body of men who are appointed to be the advisers of the Crown by the King him- 
self, and who constitute the first Court of Judicature within the Province. 

Because, the amendments, in their consequences, are dangerous to His Majesty’s 
Government, under all circumstances, in a moment of special danger; for if by reason 
of any consideration, the Bill when passed should not be executed when its execution 
is necessary, that security which it provides for, cannot be attained, while on the 
contrary, if it be executed, the odium which invariably attends the execution of such 
Acts, will attach exclusively to the King’s Representative, to the prejudice of his 
constitutional influence in the Government. 

Because, as in the Parent State, that which is supposed to be exceptionable in 
the conduct of public affairs, cannot be imputed to the King, so in a Colony it ought 
not to be imputable to the Governor; such imputations tend equally in both cases, 
to destroy the constitutional independence of the Executive Power, and, in the latter, 
have a further tendency to bring into disrepute that authority of which the Governor 
is the immediate representative, and of which the bulk of the Colonists ‘have no 
knowledge but through the medium of his acts. 

And because, these amendments go to impute all that may be thought exception- 
able in the execution of the Bill to the Governor exclusively, contrary to sound policy, 
as they respect the Province, to the interests of the Mother Country as they relate 
to the Empire, and to the tenor of the great constitutional maxim, “ The King can do 
no wrong.” 

On motion of Mr. Pierre Bedard, seconded by Mr. Mure; 

RESOLVED, That this House will, to-morrow, take the said reasons into considera- 
tion.? Z 

+ * *% * *% * * 


Saturday, 16th May, 1812. 


Mr. Viger, from the Committee appointed to prepare reasons to be offered to the 
Legislative Council, for which this House doth persist in its amendments to the Bill 
sent down by the Legislative Council, intituled “An Act further to continue, the 
Acts therein mentioned for the better preservation of His Majesty’s Government as 
by Law happily established in this Province; ” reported, that the Committee had 
prepared reasons accordingly; which he was directed to submit to the House when- 





i d amendments were again considered by the House of Assembly on May 
ey cannition appointed to prepare reasons to be offered for persisting in the amend- 
ments made to the Council’s bill. The report of this committee is here given. 
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ever it should be pleased to receive the same: and he read the Report in his place, 
and afterwards delivered it in at the Clerk’s Table, where it was again read. 

The reasons contained in the said Report, are as followeth, viz. 

1st. The Governor is not less responsible than the Executive Counsellors for his 
conduct towards individuals who might have suffered from the abuse of the authority 
with which they are invested by the amendments. It is true the remedy would be 
delayed, but it would be more certain. With respect to this Country, the Court of 
Appeals,: which is the last resort in this Province, and the Executive Council, being 
one and the same thing, several of the Judges of the Court of King’s Bench are at 
the same time Members of the Executive Council, although it appears at first view, 
to have an equiponderance therein, in the exercise of the authority with which the 
Council is invested by the Act under its present form,” without the amendments, the 
practice of it should be a non-entity, and ought to be previously considered as such 
in the public opinion. 

2d. The re-union of opposite powers granted by the amendments in the person 
of the Governor, is not so strongly marked as it is in the Act without the amend- 
mentg, even supposing it to be carried, to the extent that the reasons of the Honor- 
able Legislative Council appear to decide. But, in the first place, the Governor, by 
the amendments, judges merely as the Executive Council, under the Act without the 
amendments, of the necessity of imprisoning, for the actual security of the Govern- 
ment, an individual accused or suspected. The powers given to the Governor by tae 
amendments do not extend further. But the Governor will not be found, at least 
in the first instance, to sit in Civil Process amongst the number of Judges, upon the 
persons who might be imprisoned, as if complaints were made, as has been the case 
in this Country, with many Executive Counsellors, under the Act without the amend- 
ments. 

Neither the Act or amendments directs the process, it comes under the Common 
Law. It is carried on by the Crown Officers, who are charged with the same, it has 
nothing to do with the Act or amendments; it is the same with everything else. 

On the contrary, under the Act without the amendments, there is, in the persons 
who are charged with its execution, a re-union of powers, much more incompatible, 
since they are most of them placed at the same time in the Legislative Council,’ 
and the Members thereof are not numerous, besides, all of them are the sole Members 
of the Court of Appeals, and in a great measure, are those who administer Justice 
in the Criminal and Civil Courts.* 

It is necessary to observe, that in the case where this Province shall be threatened 
with invasion on the part of the neighbouring States, the sole desire of preventing 
even the possibility of interior danger, and of which the House of Assembly has 
nothing to point out the existence, and upon which they have no facts which might 
direct or induce them to renew, under a new form, a law ever dangerous in its 
principles, and which may become the more so in its effects, if. prudence is not 
observed, both in the passing and execution thereof. 

3d. If the Executive Council has enjoyed, since 1797, the powers invested in 
them under the Act without the amendments, it is not a reason they should be 
continued, from the moment it was perceived, that the principles of that law were 
vicious; and this reason is sufficient to justify the House of Assembly, upon general 
principles. With respect to practical principles, the events and circumstances did not 








1. For the constitution of the Court of Appeals see page 14. 

2. See page 215. 

3. The text of the Journals of the House of Assembly has been followed h b itt 
ee the Executive Council and not the Legislative Council to which! oleae rs 
intended, 

4. The Court of King’s Bench of each of the districts of Quebec and Mont i 
of a Chief Justice and three judges. In addition to the two ne justices ninee of, oe 
of the Court of King’s Bench were members of the Executive Council. : 
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give the House of Assembly an opportunity, and put them in the situation of making 
a mature examination of the inconveniences which the law under its original form, 
might occasion. An inquiry cannot be necessary, upon facts of public notoriety. It 
is sufficient, upon a measure of public utility and security, to have a general knowl- 
edge of facts, and an examination of the general effects which the events have pro- 
duced, and which have given rise to claims or complaints, to enable the House of 
Assembly to decide upon the question of experience: It is for the House of Assembly 
to judge, whether these general effects, in their connexion with the existence of a 
law, have answered the views of the Legislature, as they have a right to judge of the 
principles which form the basis of the law itself. 

Because, in the mother Country, what is conceived reproachable in the conduct 
of public affairs, cannot be attributed to the King, because it would tend to destroy that 
Constitutional Independence of the Crown, necessary to the balance of power in her 
free and liberal Constitution, it does not follow, that these principles are equally 
applicable, and they ought not to be so to Governors of Colonies. The inviolability 
guaranteed to the King should belong to him, because the Constitution, for the pre- 
servation of tranquility and the public good, not having made him personally res- 
ponsible for his conduct, it seems, therefore, the Law will presume no wrong where 
it has provided no remedy. From that, it may be inferred, that a Governor may be 
aceused before his superiors, that he is not vested with the same inviolable power 
as the King, to whom he is always responsible.—The responsibility under which per- 
sons are held, to whom the Sovereign delegates the exercise of a part of his authority, 
does not destroy the independence of the Crown, according to that great Constitu- 
tional Maxim, the King can do no wrong, is true and salutary, applied to him alone, 
as it would be false and dangerous if applied to his servants, however elevated their 
stations may be. : 

The House, in vesting solely in the Governor the execution of the Act in ques- 
tion, and in giving him a proof of the opinion they entertain, that he will exercise 
with prudence, the powers vested in him, if it should become necessary to use the 
same, which, after all, only tends to admit the principle, that the Imperial Parliament 
has given, when it invested the Lord Lieutenant of Ireland as full authority as the 
present Act gives the Governor of this Province; the House therefore conceives they 
can persist in their amendments, without affecting the principles of the Constitution. 

Tt is true, that the loyalty of the Inhabitants of this country, and their submission 
to the laws, render unnecessary such strong and coercive measures as those adopted 
in Ireland: also the House, in confiding the execution of the Act to the Governor 
alone, conceives they have provided, as far as is necessary, for the security of the 
Government, and at the same time it lessens the fears which the public would have, 
if they saw so extensive an authority left to individuals whom tihey would find in 
all the tribunals of th. /rovince, and with which individuals a thousand daily oceur- 
rences may connect them, or place them at a distance more frequently than it would 
happen with the Governor.’ 





1. The reasons here reported received the assent of the House and were accordingly 
adopted. 
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OPINION OF CHIEF JUSTICE MONK ON THE DECLARA- 
TION OF MARTIAL LAW. 


Martial Law. 
Question: 


Can Martial Law be declared in so qualified, or modified a 
manner, as to operate only upon such part of His Majesty’s Subjects, 
as are necessarily called upon to take arms; or may be acting 
offensively against the public safety? Or will it be indispensably 
requisite, in the declaration of Martial Law, expressly to close all 
His Majestys ordinary Courts of Justice; And reduce the whole 
civil Government to a Military Law; and Military Courts, or 
Courts Martial, for adjudging upon Crimes and Offences of every 
degree: And also of Civil rights, where special Circumstances may 
permit such enquiry & determination ? 


Answer. 


It will be proper to offer the legal reasons, which have induced 
the answer to the above questions. And in this, previously to con- 
sider, What is Martial Law. By what authority created. And when 
it may be legally exercised. As, from that view of the subject, it 
will be concluded; that under the existing Circumstances of the 
Province of Lower Canada, Martial Law, in the Un-qualified sense 
above stated, cannot constitutionally be proclaimed; And the Kings 
Courts thereby shut, against every dispensation of Justice by the 
established course of administering the Civil or Criminal Law. 
And that, a Constitutional and legal exercise of Martial Law, 
should only operate in a qualified degree. 

Martial Law may be considered as an exercise of the Royal pre- 
rogative, over the Subjects, for their safety and protection, and the 
support of the Monarchy. It is, enforcing upon the subjects gener- 
ally, a rule of Conduct, to govern those arrayed, for Military duties. 

This prerogative so exercised made part of the Monarchs neces- 
sary rights, at a period when Constitutional Laws, by the English 
Parliament, for the government of the Militia of the Kingdom, 
were inadequate to produce a sufficient and effective array, and 
discipline of the National force, in times of war, that menaced or 
arrested the existance of social order. 

It may be viewed as a part of the Royal prerogatives, arising 
with the Military Tenures of the Kingdom. But which, hath fell 
into disuse, with the abolition of those Tenures. And the Parlia- 
mentary establishment of rules and orders for the discipline & 
Government of the regular Forces, and Militia of the Kingdom, 
may be considered to have superceded the exercise of the ancient 
prerogative in that respect. ..— 

At those Ancient periods when the exercise of this prerogative 
was enforced; the King, with the assistance of His Constable, and 
Marshal, digested and enforced, Rules and orders for the due 
order and discipline of Officers and Soldiers, with penalties on 
Offenders. And this was considered, the Martial Law; made known 





1. From the original in the Monk Papers, Canadian Archives. See 
page 118, note 2. 
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by the Royal Proclamation. But these rules and orders were 
extended Only to matters of Arms, and matters of War. 
It was considered that the necessity of Government order and T. Blacks atte 
discipline in An Army, was the Only ground upon which the right. 
stood. And it may be proper to state, in the words of a Great Law 
writer upon the subject, whose legal opinion has been followed by 
others, equally eminent. Ld, Hales Hist. 
That “this indulged Law [for it was considered in reality, not of rate Law. p. 39. 
“a Law, but something indulged, rathar than allowed as a Law] © Dae 
“was only to extend to members of the Army, or to those of the 
“Opposite army, and never was so much indulged, as intended to 
“be executed, or exercised upon others; for, others who were not 
“listed under the army, had no colour of reason to be bound by 
“Military Constitutions, applicable only to the army whereof they 
“were not parts; but they, were to be ordered and governed 
“according to the Laws to which they were subject, though it were 
“@ time of War.” . 
Having stated what Martial Law is held to be, and how exer- 
eised. It only remains to consider the Time, and Circumstances, 
under which it anciently, could be enforced. And being a law of 
necessity growing out of a state of imminent danger to the Mon-, p) , 49 
archy, and the subjects, from hostile impressions by declared 
enemies, or internal convulsions of the State it could only be pro- 
mulgated and enforced when such Circumstances should arise, to 
impel the declaration. 
These Cirecumstanices appear to be such a state of War upon the 
Country, as necessarily must prevent the subjects from any other 
attention than that, of self defence, by Arms, under Military array. 
And this principle in respect to foreign enemies, appears equally 
applicable, when the state is convulsed, by internal causes, pro- 
ceeding to insurrection, and Open Rebellion.— 
The necessity and Justice of declaring Martial Law must rest 
with the power in which the Constitution has placed the right. 
The power delegated by His Majestys Letters Patent to the 
Governor is, 
“To declare Martial Law, in time of invasion, or at other times, 
when by Law it may be executed.”? 
If Martial Law be restricted in its Operation to the subjects 
under Military duties, for defence of the Monarchy and the Kings 
subjects; in what respect can it be considered as necessarily shut- 
ting the ordinary Courts of Justice, where under existing Circum- 
stances in any part of the Colony, they can openly and freely per- 
form the functions for which they have been established ? 
And if Martial Law be declared can it legally operate upon any 
other part of the Kings Subjects than such as by express statutes, 
have been subjected to that Law? de, P. Stat. 34, 
Can it be supposed, that by a declaration of Martial Law, the Gas ch. 48, 
several provincial statutes expressly made, in the contemplation of a ee 9-8 tt 
governing the Subjects, by military order and discipline; “for 59° Geo. 3. ch 
“Security of the Province, at the periods of War, invasion, or 
“imminent danger thereof, insurrection or other pressing exigen- 
“ gies”? should be thereby repealed? 


1. See page 9 
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Will it be considered that the Governor by such a declaration 
of Martial Law, may legally hold the above statutes as repealed ? 
And that he has a right under the Kings prerogative, to establish 
other rules and orders, other “articles of War” for discipline and 
Government of the subjects arrayed, under those Laws? or wholly 
to disregard those Laws, as ineffectual, and by other compulsory 
means, to array and discipline the Kings subjects, in a manner 
that may be considered more adequate to the purposes of defence 
and secure Government? 

These important questions force themselves upon the mind that 
contemplates, in a Military point of view, the legal effects of pro- 
claiming the Law Martial over the Province. 

It appears to be of serious moment, deliberately to weigh the 
effects, likely to be produced, by an exercise of this part of 
Tlis Majestys prerogative, delegated to the Governor of the Colony: 
That Constitutional and legal principles should support the right 
declared, & Enforce obedience to the End to which it may be 
directed. 

If it be made a question [as appears to be involved in that of 
Un-qualified Martial Law] whether the Governor has not a right 
to exercise His Majestys full prerogative, and suspend every Civil 
Commission and authority in the Kings Government, at a period 
when the exigencies of the state may require. J am unprepared to 
say how far His Majestys Instructions may have controuled or 
restrained him in this respect. 

But even supposing they have not. Yet I cannot consider it a 
legal and indispensable Consequence, that a declaration of Martial 
Law must necessarily induce, an express exercise of the highest 
powers of the prerogative— by suspending the whole civil func- 
tions of the Kings Government, and the Rights of His Majestys 
Subjects under.the established Laws, at a time, or in a place, where 
such rights can be preserved by the usual administration of Justice. 

And I consider that this Law when Simply so declared, would 
operate on every subject, and in every part of the Province where 
legally it could, and no further. That this operation would be 
limited to Subjects who were called to Military service and duties. 
“To matters of Arms, and matters of War.” That in a legal sense 
it is a law of necessity, but a law modified, or qualified. And if 
necessary to be declared, should be suffered to produce the effects 
which, should alone attend, a Simple declaration of the Law Martial. 
But by no means, to superinduce what may not be indispensably 
necessary; Namely, an exercise of the prerogative that expressly 
and in Terms, should shut His Majestys Courts of Law; where the 
Circumstances of the Colony from actual invasion, and war, do not 
unavoidably produce that Consequence. e 

J. MONK. 
Montreal July 8. 1812. 
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PROCLAMATION DECLARING LIMITED MARTIAL LAW, UPPER 
CANADA.* 


By Masor GENERAL FRANCIS De RotrenspurG, ComMMANDING HIS Magrstys ForcEs IN 
THE PROVINCE OF UPPER CANADA— 


A PROCLAMATION— 


Whereas it is necessary for the public Safety that the most efficacious- means 
should be used for supplying the Port of Preseott with Provisions; and Whereas it 
has been represented to me by the officer commanding that Port that though the 
Johnstown and eastern Districts abound with every Article of Provisions and forage, 
there is great Reluctance on the part of the Inhabitants thereof in furnishing the 
necessary Supplies. I do hereby declare that as far as relates to procuring Provisions 
and forage Martial Law shall be in Force throughout the said Johnstown and eastern 
Districts, and the same is hereby declared to be in force and acted upon accordingly. 

Given under my Hand and Seal, at District Head Quarters; at Kingston, this 
22 November 1813— (Signed) 


FRANCIS DE ROTTENBURG 
Major General Commanding. 


RESOLUTION OF THE HOUSE OF ASSEMBLY, UPPER CANADA, 
REGARDING MARTIAL LAW.? 


Housst or ASSEMBLY, 
Upper Canada 19 February 1814 


Resolved. That the Proclamation issued by Major General. De Rottenburg as 
the officer commanding his Majesty’s forces in this Province, dated ‘‘ District Head 
Quarters the 224 day of November last at Kingston declaring Martial Law to be in 
force throughout the Johnstown and Eastern Districts so far as relates to the pro- 
curing of Provisions and Forage was and is arbitrary & unconstitutional, and con- 
trary to and subversive of the established Laws of the Land ”— 


1. From a contemporary copy in the Powell Papers in the Canadian Archives. 

Other proclamations of a similar character were issued in various districts of the prov- 
ince as necessity arose. In September, 1813, a proclamation was issued by Major General 
Procter to the following effect— 

Headquarters, Sandwich, 13th September, 1813. 


His Excellency Sir George Prevost, Governor-in-Chief, having authorized the officer com- 
manding the troops in the Upper Province to execute Martial Law in such district or part 
thereof in which it may be found advisable to resort to that: measure, I do hereby by virtue 
of the authority above mentioned proclaim and direct that the same shall immediately take 
effect as far as supplying the wants of the troops under my command or the sending away or 
apprehending all traitorous or disaffected persons may render expedient. 


Henry Procter, 
Major-General, Com’g the Right Division. 


2. From a contemporary copy in the Powell Papers in the Canadian Archives. 

A memorandum addressed to Major General de Rottenburg in the handwriting of the 
Hon. William Dummer Powell and signed “ A Lover of Justice ” contains the following refer- 
ence to this resolution. “‘ Having heard that a vote of censure on the subject of your pro- 
clamation, regarding the supply of Provisions, in the Johnstown and Hastern Districts, had 
passed the House of Assembly, I thought it might be advisable for you to notice it, and 
took the liberty to desire Mr. Levius Sherwood, the mover, to obtain permission of the House 
to transmit to you an official copy of the Resolution. This decency was rejected and I now 
enclose a true but unofficial Copy, received from Mr. Boyers, who promises that if the next 
motion to address the Prince Regent on the subject should be carried, he will solicit from 
‘the Hause such a notification to you as may enable you to meet it. ee 9 

The Journal of the House of Assembly for February 19, 1814, copied in 1856 from the 
original in London does not contain any reference to de Rottenburg’s proclamation. 
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DRUMMOND TO BATHURST.* 


N° 6. Kingston, Upper Canada, 
pt April 1814. 
My Lord, 

Upon my arrival in this Province, Martial Law so far as related to the procur- 
ing of provisions and forage for the Garrisons of Kingston and Prescott, was in force 
in the Midland, Johnstown, and Eastern Districts; a measure to which Major Gen- 
eral de Rottenburg found himself under the necessity of resorting, not only from the 
very low state to which the supplies in those Garrisons were reduced, but the evident 
reluctance on the part of the Inhabitants in furnishing these supplies, although the 
most liberal prices had been offered. 

Learning however, upon my assuming the command, that the measure had created 
much discontent, and thinking as the winter was just commencing, when the roads 
are rendered practicable, and which is the season when the produce is generally 
brought to market, that the necessity of enforcing it would cease to exist, I was 
induced to revoke it... 

The House of Assembly during its late Session in March,® passed a vote of cen- 
sure on Major General de Rottenburg, for having resorted to a measure in their 
view unconstitutional; not withstanding which, I am sorry to inform Your Lord- 
ship, I have since been constrained, by the most imperious necessity to recur to it; 
there being at one time lately, in this Garrison, at which alone a daily issue of nearly 
five thousand Rations takes place but sixteen Barrells of Flour in store: It is now 
in Operation throughout the Province, the Officer at the head of the Commissiariat, 
having strongly urged its absolute necessity, as otherwise the necessary supplies 
could not on any terms be obtained. 

I have taken care to give particular orders that the Officers and Agents of that 
Department, employed in collecting those supplies, should observe the greatest 
moderation, and use their best endeavours to conciliate the people: and with a view 
of Acting on the most liberal and just terms between the Government and them, 
have directed the Magistrates of each District in full Assembly, to fix upon a fair 
price to be paid for every Article furnished. 

As it is highly probable however, that a vote of censure similar to that passed 
on Major General de Rottenburg, will, in the next Session, be passed upon me, for 
having resorted to a measure without which the Troops could not possible have been 
subsisted, and in which I had the full concurrence of His Excellency the Governor 
General, I have to request Your Lordship will afford me the satisfaction of knowing 
whether the Charge by the House of Assembly, of the Act being unconstitutional, can 

be substantiated, or if on the contrary in continuing to enforce it should the same 
necessity exist,* I shall receive the sanction and support of His Majesty’s Ministers 


I have the honor to be, 


The R*. Honble My Lord, 
Earl Bathurst, With great respect, Your Lordship’s 
&. &e. &e. Most Obedient humble Servant. 
GORDON DRUMMOND. 
President. 


ile From the copy in the Canadian Archives, Q. 318, pt. 1, page 65. 
2. Major-General de Rottenburg’s proclamation of November 22, 1818, was revoked by 
General Drummond on January 25, 1814. 
See page 435, note 2. 
4. Lord Bathurst’s reply, see page 441. 

_ 5. Sir Gordon Drummond (1772-1854) entered the army in 1789 and in 1794 was appointed 
Lieutenant-Colonel of the 8th Regiment. With this regiment he served in the Netherlands, 
the West Indies and in Egypt. He returned to England in 1804 and in May of the following 
year was placed in command of a division in Jamaica. In 1808, Drummond was appointed 
to the Staff in Canada and at the time of the outbreak of the war with the United States was 


CONSTITUTIONAL DOCUMENTS 437 
SESSIONAL PAPER No. 29c 


OPINIONS OF JOHN B. ROBINSON IN THE CASE OF EMPEY VS. 
DOYLE. 


ROBINSON To Lorina. 


Ancaster June 2™4 1814 
Sir! 

I have the honor to acknowledge the receipt of your letter respecting the suit 
commenced against M*™ Doyle, Clerk in the Commissariat2—It did not come ver 
expeditiously and required not a little consideration to answer— Nothing, I think, 
can be clearer than that M™ Doyle should not eventually suffer by an Act so author- 
ised as his is stated to be— But in what manner his acts are to be defended requires 
to be thought of with deliberation— 

It was certainly ill-judged in Gen! De Rottenburg to issue his proclamation? in 
his civil character of President, because in that capacity he possessed no right, or 
power which could give it sanction— But had the measure been even as consistent 
as possible, and had the proclamation appeared as the Act of the Commander of the 
forces, the case would not be substantially changed—for that it must have been uncon- 
stitutional, however salutary, or necessary is a plain assertion that admits not of 
argument— I¢ follows, therefore, that the proclamation can be no legal justification 
to M™ Doyle, and should the Government order the Crown Officers openly to defend 
the suit against him, or take an ostensible interest in it, it will be reducing itself to 
an awkward dilemma, avowedly espousing what it has no right to enforce, and 
endeavouring to protect where it has not the power— 

Courts of Law have no discretion in taking or refusing to take cognizance of 
matters brought before them—while they are open, they must act by known rules, and 
with the operation of these, nothing less than the Legislature can interfere— The 





second in command to Sir George Prevost. He assumed the Government of Upper Canada 
in succession to the Baron de Rottenburg in December, 1813, and was in command of the 
British troops during the campaign of 1814 in the Niagara district. He was appointed 
Governor-in-Chief of Upper and Lower Canada in December, 1814, and took the oath as 
administrator of the Government of Lower Canada, April 4, 1815. Soon afterwards he asked 
to be relieved of his command though he was not permitted-to retire until May, 1816, when 
he was succeeded as administrator by Major General John Wilson. 

1. From the originals in the Canadian Archives, Sundry Papers of Upper Canada. . 

John Beverley Robinson (1791-1863), son of Christopher Robinson, was born at Berthier, 
Quebec. He was educated at Dr. Strachan’s school at Kingston and in 1807 began the study of 
law in the office of D’Arcy Boulton, Solicitor General of Upper_Canada. He served in the 
Niagara campaign of 1812 as lieutenant in the 3rd regiment of York Militia and was under 
fire at the battle of Queenston Heights. The death of Lieutenant-Colonel Macdonnell, the 
Attorney General of the Province, at Queenston and the imprisonment of Mr. Boulton at 
Verdun in France, left the Government without the services of its regular law officers. 
Robinson was appointed acting Attorney General and served as sole law officer of the Crown 
during the remaining period of the war Mr. Boulton, who was released, on the restoration 
of peace, was promoted to the office of Attorney General while Robinson succeeded in Feb- 
ruary, 1816, as Solicitor General. In 1818, on Boulton’s appointment to the Bench, Robinson 
became Attorney General of the Province. He represented York in the Assembly from 1821 
to 1829 and was recognized as the leader of the Government party. In 1829, he succeeded Sir 
William Campbell as Chief Justice of the Province and was at the same time appointed to 
the Executive and Legislative Councils. He acted as. president of the Executive Council 
until 1832 and as speaker of the Legislative Council until 1838. On the union of the provinces 
judicial officers were separated entirely from political appointments and the activity of the 
Chief Justice was confined more particularly to the work of the Court of Queen’s Bench. He 
was made a C.B. in 1850 and four years later created a baronet of the United Kingdom. On 
his retirement from the Court of Queen’s Bench in 1862, he was appointed to the less arduous 
post of President of the Court of Error and Appeal, a position which he retained until the 
time of his death. . ; ; 

as in charge of the commissariat at Cornwall when the American 

a LL hide late Hs the year 1813. On account of the scarcity of flour, Doyle 
took advantage of Major General de Rottenburg’s proclamation of November 22 “ by sending 
Parties to the Farm houses in the neighbourhood to thresh the wheat found in their Barns 
and sending it to the Mills to be manufactured into Flour for the use of His Majesty’s 
Troops.” (The Canadian Archives, chap. 118, page 98.) An action for trespass was brought 
against him by Jacob Empey and Doyle appealed to the Government to conduct his defence. 


8. See page 435. 
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authority under which M™ Doyle in his subordinate situation did the Act com- 
plained of, and the urgent necessity of that Act which must be evident to all the 
people of the District where the cause is to be tried should go much in mitigation of 
damages, but cannot do more—they cannot legalize the Act even in him— 

I consider this suit as of great importance in a political view— Men discon- 
jtented, and malignant like M* Empey, and M* Sherwood* may be found in many 
parts of this Province, and this Action may be followed by many others as well for 
Acts committed under General De Rottenburg’s administration, as for those now 
daily, and necessarily resorted to*—If therefore by any silent arrangement between 
M? Empey, and M* Doyle, the matter can be compromised, and the question left at 
rest, I think it desirable to be done—otherwise M*? Doyle should be instructed to make 
the best defence he can to the Action, and to employ both for conducting his suit, 
and managing his defence at the trial the best counsel he can procure, and if at last 
he fails he should at all events be relieved from the judgment, and costs— But by 
no means would I recommend that his defence should be made the cause of Govern- 
ment, and I think the reasons will appear obvious to His Honor the President— I 
believe cases are not unfrequent in England where the Admiralty in this manner 
indemnify naval Officers against Acts illegally committed but necessary for the ser- 
vice, without attempting to defend them as Acts done under public authority— 

It is necessary that M* Doyle should receive instructions from you to make his 
defence without delay, by applying to some Attorney of the District to enter his 
appearance and put in his plea, or if His Honor thinks it nevertheless proper to order 
me to undertake his defence— I would require to have immediate notice of such 
intention, that no advantage may be taken by the other party— 


I have the honor to be 


R. R. Loring Esquire Sir! 
. Sec’ to His Honor the President Your Most Obt Servant 
bea &e &e &e JN° B ROBINSON 


oan Act? Att” Gen! 
Rogpinson To Lorine. : 


Sir! 

I had the honor of receiving your last communication respecting the action of 
trespass against EK. Doyle-, in which were some remarks of the Commissary General 
on that subject— 

Tho’ I have no opportunity of referring to a Lieutenant Governor’s Commission 
of this Province I doubt not that such a clause is inserted. ._I suppose, of course it 
must be.* 

Upon this subject I deliver my sentiments with diffidence. It is a great constitu- 
tional question and to determine it recourse must be had to the first principles of our 
Government. . 


York June 28 1814— 





1, Levius P. Sherwood (1777-1850) was acting as counsel for Mr. Empey. He wa 
to the bar in 1803 and was returned to the sixth parliament in 1812 for aie county of fate 
On his motion, the Assembly in 1814 passed the resolution of censure on Major General de 
Rottenburg for his proclamation introducing material law. (See page 435, note 2). He did 
not have a seat in the seventh parliament but was again returned for Leeds in 1820 and was 
elected Speaker of the House of Assembly. He was appointed a judge of the Court of Kine’s 
Bench in 1825. At the time of the readjustments in the Executive Council of Upper Canada 
in anticipation of the union, Judge Sherwood retired from the bench in order to permit of 
the promotion of C. A. Hagerman. He was appointed to the Legislative Council of the united 
pretties in ry and pone ie Beet speaker. 

2. er actions of a similar character were instituted. i ti ; 
Se ee r tu See Robinsqn’s report of Nov- 

3. The commission of the Lieutenant-Governor authorized him “ to exerci 
all and singular the powers and directions contained in Our Cammaene ous aT Cele 
General and Governor-in-Chief.”? See Simcoe’s commission, page 55, on the commission of 
Lord Dorchester, page 9. 
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But I think the existence of such a clause in the King’s Commission to his Lt 
Governor, can make no difference in the present question— The meaning of it, as 
it appears to me, is to authorise, or perhaps more properly to direct the Lt Governor 
of this colony in times of great emergency to supersede the civil law— upon grounds 
of public safety—and this authority is his justification to his Government for adopt- 
ing the measure. But it cannot legally indemnify him, or those acting under him— 
for, really, the King is but one branch of the Legislature, and cannot dispense with 
the law of the land. This conviction induces me to say that the Proclamation how- 
ever issued (wanting the authority of parliament) is no legal justification, tho’ an 
equitable defence—that it cannot be pleaded in bar to the action tho’ it may be urged 
in mitigation of damages. 

However it is, indeed, rather an argument about words— I can only appear as 
Mr Doyle’s Attorney in a civil case— I have the same right to defend him as any 
body else has, and whether the Government pays for the defence, or M™ Doyle is an 
arrangement, known to nobody, and at all events totally immaterial— 

The letter formerly enclosed by me to you for M™ Doyle will answer the pur- 
pose at_present : 

T have the honor to be 
Sir! 
Your most Obed* 
humble Servant 
-IN° B ROBINSON 
To/ Act®. Att? Gen! 
Capt Loring i 
Civil Sec’ to His Honor 
The President— 
Endorsed :— 
28 June 1814 
Act® Att’ General’s 
opinion on the case of 
M Doyle.— 


Roginson to McoManon. 
York Nov? 21% 1814. 
Sir/ 

You may recollect that, in answer to a letter from me on the subject of the Alien 
Act, you mentioned that measures were taken which promised to be more successful 
than those first adopted in procuring returns of the persons liable to forfeitures under 
that Act— I proposed in my letter that, if His Honor would authorize it, I would 
immediately issue Commissions for such persons as had come officially within my 
knowledge— 

This part of my letter you omitted to answer—perhaps it escaped you—however 
no further delay need, I think have place respecting such persons, and His Honor, 
I presume will sanction the proceeding immediately. 

The short stay of His Honor here did not afford me an opportunity of engaging 
his attention to a matter which I think of very considerable importance, and which 
T hinted at in a letter before your departure from the Niagara frontier— 

You then requested I would, when it was convenient write you on the subject, 
as it was probable I might not see His Honor on his way to Kingston— I will now 
% "The result of the several actions I was ‘instructed to defend I have briefly 
reported to you,’ except, I believe, that of Empey agt Doyle. In .that case a 





1. Robinson’s reports on these cases have not yet been found among the papers in the 
Canadian Archives. 
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Demurrer has been filed to my Special Plea of Justification under Gen! De Rotten- 
burgh’s proclamation, and in arguing that demurrer, the very important question of 
the legality of that Proclamation, and whether it can justify, and protect the Agents 
under it will have to be discussed, and decided, (next term). 

At the trial I made no defence, lying by to take advantage of an omission on the 
part of the Plaintiff which at all events will entitle me to a new trial— I knew that 
a year’s delay was much wished, and had I entered on my defence I must have waived 
the objection. which will now procure that delay. 

Bue whatever may be the result, ultimately, of this action,’ and altho’ I have 
certainly been most fortunate in warding off hitherto several vexatious attacks of 
that nature, the same success is not always to be looked for, and it is most important 
that some general remedy should be provided to prevent future anxiety, and indeed 
to protect the Government from the constant embarrassment of perplexing law-suits, 
and from a certain and not inconsiderable expence in defending their agents, and 
themselves. 

This remedy can be derived only from an act of Parliament, which our Provin- 
cial Legislature, I fear, would not be found sufficiently liberal to give. It therefore 
strikes me, and I have thought long, and seriously upon it, that recourse should be 
had without delay to the Parliament at home—and a bill may, probably be procured 
during the next Session which will answer this valuable purpose. 

The Bill, or a skeleton of it should be drawn up here’—the purport of it should 

be that in any action now pending, or hereafter to be brought in this Province, on 
producing a certificate under the seal of the Governor that the act complained of 
was necessary for the public service, in defence of the Country, and on proof that 
reasonable amends have been tendered such Action shall upon application to the 
Court of King’s Bench of this Province be stayed. 

I merely suggest very imperfectly the object—many provisions are necessary— 
I have in my own mind descended more to particulars, and think a bill might be pre- 
pared to meet the exigence in every point— 

On this subject I wished to have spoken to His Honor with more particularity 
than I can well do in this manner— However the arrival of the Attorney General 
(M* Boulton) will render this, and the matter first mentioned in my letter, more 
properly his care, and I hope some good may grow out of the suggestion I have taken 
the liberty to make, for at present the situation of Government, and those who are 
to defend it’s necessary deviations from the rigid letter of the law is not a little 
awkward, and unpleasant. 

His Honor will most probably deem it proper to submit this matter to His 
Council whose advice may best direct on a subject so important— 

I have troubled you with what occurred to me, and His Honor will give it what 
consideration it may seem to merit. : 
I have the honor to be 


Sir 
To Your most Obedt 
Edw* MeMahon = Humble Servant 
Act® Sec’ JN°. B ROBINSON 
Act® Att’ Gen! 
Endorsed :— 21 Nov? 1814 , 
Letter. 


From J. B. Robinson Esq 
A Att” General. 





1. The case was brought to trial and a verdict and costs for damages awarded to E 
for the sum of ‘£112, 10s. Robinson in May, 1815, recommended that th t "E1a 
6s. 4d. should be paid by the Commissary at Cornwall. ine liar “Sg nee ga 
2. There is no record of this bill having been prepared. 
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BATHURST TO DRUMMOND. 


Ne 12. Downing Street 234 Augt 1814 
Sir, 

Your several Dispatches to N° 16. of the 9** of June inclusive have been received 
and laid before The Prince Regent. , 

The most material point to which you advert is the Resolution? passed by the 
House of Assembly, declaring the measure resorted to by Major Gen!. de Rottenburg 
of enforcing Martial Law so far as related to the procuring of Provisions and Forage 
for the use of His Majesty’s Troops, to be unconstitutional: and the proceedings 
which you had reason to apprehend would be instituted, in consequence of your 
having found it necessary also to adopt similar measures. 

The authority delegated by His Majesty to his répresentative upon this point, 
is so full and conclusive that I am at a loss to understand upon what grounds the 
Assembly have thought fit to question the exercise of it under the actual cireum- 
stances of the Province. If however any well founded doubt had existed, the neces- 
sity of the Case was certainly sufficiently urgent to warrant such a degree of responsi- 
bility on the part of the acting Governor, and I can have no hesitation in removing 
any apprehension you may have entertained with respect to the support which under 
such circumstances will be afforded to you by His Majesty’s Government. 

In the event therefore of Prosecutions being entered against the Officers -or 
Agents employed in carrying into execution the Orders you had found it expedient 
to issue; and the result of the trials proving as you apprehended, unfavourable to the 
Individuals against whom the Suits may be brought; in all cases where the Verdict 
shall be found in any degree proportionate to the loss or damage sustained, His 
Majesty’s Government are fully disposed to make good the same, according to the 
just and liberal principle which you have so properly laid down in the directions you 
have given to the Magistrates in each District, to fix a fair price to be paid upon all 
articles discovered.* In any case however where the warmth of popular feeling may 
lead to a Verdict to such an extent as will admit of Appeal, it will be proper to refer 
it to the decision of a higher tribunal. 


I am, 
Sir 
Your most obedient 
Humble Servant. 


BATHURST 


Major General Drummond 
&e. &e. &e. 


OPINION OF JUSTICE POWELL ON THE DECLARATION OF MARTIAL 
LAW.4 
Tt.-Gov. Gore :— 
You will judge, my dear Sir, of the unpleasant predicament in which the judges 
are placed by this order of things. Would it not be possible through some channel 





1. From the original in the Canadian Archives, G. 57, page 70. 

2. ae page re 

8. See page e ' < 

4. Tron the original manuscript in the Powell Papers. This document is represented 
by Lieut.-Colonel E, Cruikshank in Part IV. of the Documentary History of the Campaigns 
upon the Niagara Frontier, page 227. 1a. William Dummer Powell (1755-1834) was born in 
Boston and educated in England and on the continent He returned to America in 1772, 
spending three summers in Canada and reading law during the winters with the Attorney 
General of Massachusetts. On the outbreak of war he went to England and continued his 
study of law. Without being called to the bar he came to Canada in 1779 and in August of 
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less formal than the President to procure the opinion of the Crown Lawyers in Eng- 
land on this point? It seems to me that Mr. Gordon’ might suggest an appeal 
from the office on the correspendence already had with the Secretary of State. The 
laws of England are in full force in this Province under the operation of the 31 
Geo. 3d. 

The Grand Charter, the Bill of Rights, the Habeas Corpus, are considered to 
have the same weight here as in England. 

The English Lawyers hold commissions to execute Martial Law independent of 
the Mutiny Act to be illegal since the Bill of Rights, even to the Government of an 
armed force, unless perhaps in so great a state of anarchy as to impede the ordinary 
course of justice universally. The limited operation of Martial Law granted by a 
late statute in Ireland whilst the Courts of Common Law were open is affected by the 
statute itself to be considered to be a relaxation of the prerogative to execute Martial 
Law in times of rebellion and invasion, and the act contains a saving clause for that 
prerogative here. Yet the extent of it is undefined. Does it extend to substitute the 
will of the General in the absence of other justice in all cases in respect of all subjects, 
or is it limited to the armed force and its followers, and as substitute for penal law 
only? Perhaps it may conduce to sound judgment on the effect of this clause in the ~ 
Governor’s Commission? to know that by the Provincial Law every man from 16 to 
60 is a soldier, not excepting legislative councillors, judges, or the magistrates, and 
in case of invasion are liable to be called out and subjected to Martial Law. In such 
a state of things, all magistrates and ministers of the law and ordinary administra- 
tors of justice, being subordinate to military command, that property and persons 
not immediately connected with the armed force must be kept in a state of anarchy, 
without resort to any justice, unless the Government by his dictatorial power can 
constitute councils of military affairs or courts martial to hear complaints and afford 
remedy, either by advice to him or by themselves as commissioners. It is obvious 
that such was assumed to be the effect of proclaiming Martial Law the only time it 
had been heretofore executed in Canada, as Sir Guy Carleton, immediately after pro- 
claiming Martial Law on the invasion by the rebels in 1775,° supplied in his own 
person ag Governor the functions of magistrate and issued his own. warrant for the 
apprehension of a person charged with suspicion of High Treason, which he could 
, only have done in contemplation of all other civil authority being suspended by the 
operation of Martial Law as well in regard of persons not in arms as those engaged in 
arms, for the government of whom only by fair construction of the clause in the 
commission he was authorized to execute Martial Law. 

The Proclamation of Martial Law for limited and specific purposes, as by Major- 
Genl De Rottenburg’s proclamation, being erroneously supposed by the Secretary 
of State to have been issued as President, is declared by Earl Bathurst as a power 
indubitably sanctioned by the King’s Commission. The J udges cannot bring them- 








that year was licensed to practise as an advocate in the Province of Quebec. In 
went to England and was called to the English bar, but returned to eee in i oe 
resumed his practice of law at Montreal. He was entrusted by Lord Dorchester with several 
commissions in connection with the correction of abuses in the loyalist settlements above 
Montreal and in 1789 was appointed a judge of the Court of Common Pleas for the District 
of Hesse with headquarters at Detroit. On the organization of the judicial system of Upper 
Canada in 1794, Powell was made a judge of the Court of King’s Bench. He was appointed 
an honorary member of the Executive Council of Upper Canada in September, 1808, and in 
the following year succeeded as a regular member. He succeeded Thomas Scott as Chief 
Justice of the Court of King’s Bench in 1816 and was appointed a member and later Speaker 
of ue pee Council. He penceg from the bench in 1825. 
Ee am Gordon was one the officials of the Colonial Departm i 
RE CLLAGG: (erICR ee ee partment in London and acted 
2. See page 9. 
8. Martial law was declared by Sir Guy Carleton in June, 1775. § 
mouth, June 26, 1775. The Canadian Archives, Q. 11, page 201. ec care Saat 
4. See page 435. : 
5. See page 441. 
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selves to be of that opinion or to consider a justification of trespass under such a 
proclamation an excuse, therefore it is important that the fullest consideration should 
be given to the subject at home and the Judges be enlightened by legal opinions, or 
that their actual opinions should be-communicated to the Commander of the Forces 
by His Majesty’s Secretary of State, and it would be more expedient to do, this with- 
out an appeal to the Court of the King in Council. 


RESOLUTIONS OF THE HOUSE OF ASSEMBLY, LOWER CANADA, RELAT- 
ING TO THE AUTHORITY OF THE COURTS OF JUSTICE 


JOURNALS OF ASSEMBLY LOWER CANADA. 


Wednesday, 2 February, 1814. 
* * ¥ x oe dan * % 


Mr. Dénéchau, from the Committee of the whole House, to whom it was referred 
to consider the powers and authorities exercised by the Courts of Justice, in this 
Province, under the denomination of Rules of Practice, reported, according to order, 
the resolutions of the Committee. : 

And he read the report in his place, and afterwards delivered it in at the Clerk’s 
table, where the resolutions were again read, and are as followeth, viz. 

RESOLVED, That it is the opinion of this Committee, that the Legislative power, in this 
Province, is exclusively vested in His Majesty, and in the Legislative 
Council and Assembly, to whom only, in the said Province, it belongs to 
make laws for the welfare and good Government of the said Province. 

ResotveD, That it is the opinion of this Committee, that the laws, usages and cus- 
toms of Canada, secured and confirmed to the Inhabitants of this Prov- 
ince, by the Act of the Parliament of Great Britain, in that behalf made, 
can, in no respect, be altered, changed or modified, except by the authority 
of the Legislature of this Province. 

ReESOLvED, That it is the opinion of this Committee, that the power and authority of 

His Majesty’s Courts of Justice, in this Province, are purely judicial, and 

that no alteration of the said Laws can be made by the Judges of the 
said Courts, without the most criminal breach of their duty, and a violation 
of their oaths of office. 


RESOLVED, That it is the opinion of this Committee, that by certain regulations, under 
the name of “Rules and Orders of Practice,’ made by the Court of Ap- 
peals of this Province, on the 19th day of January, 1809, and still in force, 
the said Court of Appeals, of which Jonathan Sewell, Esquire, Chief Justice 





1. From the Journals of the House of Assembly of Lower-Canada, Wednesday, February 

2, 1814. “ 
The resolutions reported by the Committee were approved by the House of Assembly and, 
on motion of Mr. James Stuart, a committee was appointed to examine particularly the Rules 
~ of Practice of the Courts of Justice, in this Province: “report in detail, on the principal 
points wherein they are contrary and repugnant to the Laws of the land, and to enquire into 
any circumstances that may appear to them material, relatively to the said Rules of Practice, 
and the practice of the said Courts; and that the said Committee do also report their opinion 
as to the course which it is expedient to pursue, for vindicating the authority of the Legis. 
lature, and repressing such abuses foetal Power, and that the said Committee be 

send for persons, records and papers.” : : : 
ete of ear enectnt committee which included a series of thirty-six resolutions 
specifying the cases in which the courts exceeded this authority, constitutes appendix E to 
the Journals of the House of Assembly for 1814. ‘The report concluded thus:—“ The written 
constitution which this Province owes to the justice and liberality of the Parliament of Great 
Britain, not having established any Tribunal before which abuses, such as are the subjects of 
this Report, can be brought judicially; your committee respectfully submit their opinion, 
that it is expedient to bring them under the consideration of His Majesty’s Government in 
England, in such form as the wisdom of the House may prescribe, in order that justice may 
be done to His Majesty’s faithful subjects in this Province. 
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of this Province, was, and still is President, hath exercised a Legislative 
authority, and established rules, affecting the civil rights of His Majesty’s 
Subjects, contrary to, and subversive of the Laws of this Province. 


RESOLVED, That it is the opinion of this Committee, that His Majesty’s Court of King’s 
Bench, for the District of Quebec, in which Jonathan Sewell, Esquire, as 
Chief Justice of this Province, presides, by certain regulations, under the 
name of “Rules and Orders of Practice,’ made in the term of October, 
1809, and still in force, hath exercised a Legislative authority, and estab- 
lished rules affecting the civil rights of His Majesty’s Subjects, contrary to, 
and subversive of the Laws of this Province. 


RESOLveD, That it is the opinion of this Committee, that His Majesty’s Court of King’s 
Bench, for the District of Montreal, of which James Monk, Esquire, is 
Chief Justice, by certain regulations under the name of “Rules and 
Orders of Practice,’ made and published in the term of February, 1811, 
and at subsequent times, and still in force, hath exercised a Legislative 
authority and established rules, affecting the civil rights of His Majesty’s 
Subjects, contrary to, and subversive of the Laws of this Province. 


RESOLVED, That it is the opinion of this Committee, that an arbitrary and unconstitu- 
tional authority hath, by the said regulations of the said Courts, been 
exercised, in respect of the Attornies and officers of the said Courts, by 
declaring them guilty of the crime of “contempt” in certain cases, to 
which the said Courts have in their discretion, thought fit to apply that 
crime;' and by subjecting them to severe prosecutions and penalties, to 
which they were not liable, by the Law of the land. 


RESOLVED, That it is the opinion of this Committee, that by the said regulations, His 
Majesty’s Subjects are, in certain cases, unjustly and illegally debarred from 
= the prosecution and defense of their rights, in the said Courts, unless they 

previously make deposits of money,? not required by Law to be made, 
whereby the benefit of the Laws, and the administration of Justice are 
denied to His Majesty’s Subjects, except on conditions prescribed by the 
said Courts, with which many of them may be unable to comply. 


Resotvep, That it is the opinion of this Committee, that by the said regulations, rules 
of Prescription, contrary to law, and destructive of the just and legal 
rights of His Majesty’s Subjects, are, in certain cases, established. 


ResouveD, That it is the opinion of this Committee, that the said Courts, by the said 
regulations, have attributed to themselves an extraordinary and unpre- 
eedented authority of making spontaneous and unsolicited determinations 
in a cause, which are stiled “orders and judgments ex officio,’ whereby 


1. Section 10 of the Rules of Practice of the Provincial Court of Appeals declared that 
“every Prothonotary who without lawful cause, shall refuse or neglect to make return of 
any Writ of Appeal, which shall be issued in any Suit, and by him be received within the 
period thereby allowed for the return thereof, shall be deemed and taken to be guilty of a 
contempt of this court.” : 

The Rules of Practice of the Court of King’s Bench for the District of Quebec specified 
certain offences which were to be considered as “contempts”’ of court and ordered “ that 
every wilful and unlawful breach of an Order or Rule of Practice of this Court (for which 
no fine or other specific punishment is provided in the body of such other Rule) shall be taken 
and considered to be a Contempt of Court.” 

2. The eighth section of the Rules of the Court of Appeals declared “That no Writ of 
Appeal from any interlocutory or definitive Judgment given in the Court of King’s Bench 
for the District of Montreal, or in the Court of King’s Bench for the District of Three Rivers 
shall issue in any suit until the party Appellant in such Suit shall have deposited in the 
hands of the Clerk of this Court, the sum of four pounds, to defray the postage of the record 
in such Suit, and the overplus, if any there be shall by the Clerk of this Court be paid to 
such Appellant on demand.” 


CONSTITUTIONAL DOOUMENTS 445 
SESSIONAL PAPER No. 29c 


Justice is refused to both parties, in a cause, and the said Courts blend and 
confound the offices of party and Judge, in the same persons.? 

RESOLVED, That it [is] the opinion of this Committee, that the powers assumed by the 
said Courts, are inconsistent with, and subversive of the constitution of 
this Province; are calculated to deprive His Majesty’s Canadian Subjects, 
of their Laws; must render the enjoyment of liberty and property alto- 
gether insecure and precarious, and give to the Judges an arbitrary author- 
ity over the persons and property of His Majesty’s Subjects in this Province. 


’ 


HEADS OF IMPEACHMENT OF JONATHAN SEWELL2 


Heads or IMPEACHMENT OF JONATHAN SEWELL, Esquire, Cuier Justice or THE PRov- 
INCE OF LOWER-CANADA, BY THE COMMONS OF LOWER-CANADA, IN THIS PRESENT PROVIN- 
CIAL PARLIAMENT ASSEMBLED, IN THEIR OWN NAME, AND IN THE NAME OF ALL THE Com- 
MONS OF THE SAID PROVINCE. 


First.—That the said Jonathan Sewell, Chief Justice of the Province of Lower 
Canada, hath traitorously and wickedly endeavoured to subvert the Constitution and 
established Government of the said Province, and instead thereof, to introduce an 
arbitrary tyrannical Government against Law, which he hath declared by traitorous 
and wicked opinions, counsel, conduct, judgments, practices and actions. 
SECONDLY.—That, in pursuance of those traitorous and wicked purposes, the said 
Jonathan Sewell, hath disregarded the authority of the Legislature of this Province, 
and in the Courts of Justice wherein he hath presided and sat, hath usurped powers 
and authority which belong to the Legislature alone, and made regulations subversive 
of the Constitution and Laws of this Province. 

Tuirpty.—That the said Jonathan Sewell, being Chief Justice of this Province, and 
President of the Provincial Court of Appeals, in pursuance of the traitorous and 
wicked purposes aforesaid, did, on the nineteenth day of January, in the year of our 
Lord one thousand eight hundred and nine, make and publish, and cause to be made 





1. The seventeenth section of the Rules of Practice held that every suit in which reasons 
of appeal were not filed within one month from the date of the return of the writ of appeal 
should be considered to have been deserted by the appellant and could be dismissed upon 
popon on the part of the respondent or “ by the Court ex officio without such motion, as 
may happen.” 

2. From the Journals of the House of Assembly of Lower-Canada, 1814, Appendix F. 

After the adoption of the report of the Special Committee of the Assembly on the Rules 
of Practice of the Courts of Justice, the following resolutions were passed by the House on 
motion of Mr. Stuart and Mr, Lee ; 

Resolved, That Jonathan Sewell, Esquire, Chief Justice of this Province, be impeached on 
the said report, and the resolutions of the House thereupon, and also on the resolu- 
tions of the House of the fourth instant, respecting the authority exercised by the 
Courts of Justice, under the denomination of Rules of Practice. 

Resolved, That James Monk, Esquire, Chief Justice of the Court of King’s Bench, for the 
District of Montreal, be impeached on the said report, and the resolutions of the 
House thereupon, and also upon the resolutions of the House, of the fourth instant, 
respecting the authority exercised by the Courts of Justice, under the denomination 
of Rules of Practice. } 

Resolved, That a Committee of five Members be appointed, to prepare Heads of Impeach- 
ment against the said Jonathan Sewell, Esquire, and the said James Monk, Esquire, 
on the said-report and resolutions, and also an humble representation to His Royal 
Highness, the Prince Regent, conceived in such terms as may be proper to bring 
respectfully under the consideration of His Royal Highness, the said Heads of 
Impeachment in the humble hope that measures may thereupon be taken to afford 
means of obtaining justice, for His Majesty’s Subjects, in this Province, on the said 
Heads of Impeachment. ? 

Grae as Mr. Stuart, Mr. Bourdages, Mr. Papineau, Mr. Lee, and Mr. Larue, do 
compose the said Committee. ; 

tavecd: That the said Committee have power to add such Heads of Impeachment, as 
may appear just and proper, and that they have power to send for persons, records 
and papers. 

Journals of the House of Assembly, Lower-Canada, 1814, page 268. 
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and published, by the Court of Appeals, various regulations, under the name of 
“ Rules and Orders of Practice,’ repugnant and contrary to the Laws of this Pro- 
ince, whereby the said J onathan Sewell, wickedly and traitorously, in so far as in him 
lay, endeavoured and laboured to change, alter and modify, and to cause to be changed, 
altered and modified, by the said Court of Appeals, the Laws of this Province, which 
he was sworn to administer, and assumed legislative authority, and by the said regu- 
lations imposed illegal burthens and restraints upon His Majesty’s subjects in the 
exercise of their legal rights, and attributed to the said Court unconstitutional and 
illegal powers and authority, altogether inconsistent with the duties of the said 
Court, and subversive of the liberty and just and legal rights of His Majesty’s sub- 
jects in this Province. 


FourtHiy.—That the said Jonathan Sewell, being Chief Justice of this Province, 
and as such presiding in His Majesty’s Court of King’s Bench for the District of 
Quebec, in pursuance of the traitorous and wicked purposes aforesaid, did, in the 
Term of October, in the year of our Lord one thousand eight hundred and nine, make 
and publish, and cause to be made and published, by the said last mentioned Court, 
various regulations, under the name of “ Rules and Orders of Practice,’ repugnant 
and contrary to Law, by which regulations the said Jonathan Sewell, in so far as in 
him lay, endeavoured and laboured to change, alter and modify, and cause to be 
changed, altered and modified, by the said last mentioned Court, the Laws of this 
Province, which he was sworn to administer, and assumed legislative authority, and 
by the said regulations imposed illegal burthens and restraints upon His Majesty’s 
subjects in the exercise of their legal rights, and thereby attributed to the said last 
mentioned Court unconstitutional and illegal powers and authority, altogether incon- 
sistent with the duties of the said Court, and subversive of the liberty and just and 
legal rights of His Majesty’s subjects in this Province. 


FirtHiy.—That the said Jonathan Sewell, being such Chief Justice and President 
of the Provincial Court of Appeals, as aforesaid, and as well by the duties as the 
oaths of his Offices, bound to maintain, support and administer the Laws of this 
Province, and award justice to His Majesty’s subjects, according to the said Laws, 
hath nevertheless, in contempt of the said Laws, and in violation of his said duty 
and oaths, set aside the said Laws, and substituted his will and pleasure instead 
thereof, by divers unconstitutional, illegal, unjust and oppressive rules, orders and 
judgments, which he hath made and rendered, to the manifest injury and oppression 
of His Majesty’s subjects in this Province, and in subversion of their most important 
political and civil rights. 


SixtHty.—That the said Jonathan Sewell, being Chief Justice, as aforesaid, and 
also Speaker of the Legislative Council of this Province, and Chairman of His 
Majesty’s Executive Council therein,? did, by false and malicious slanders against His 
Majesty’s Canadian Subjects, and the Assembly of this Province poison and incense 
the mind of Sir James Craig, being Governor in Chief of this Province, against them, 
and mislead and deceive him in the discharge of his duties as such Governor, and 
did, on the fifteenth day of May, in the year of our Lord one thousand eight Pmiecd 
and nine, advise, counsel, and induce the said Sir James Craig, being Governor in 
Chief as aforesaid, and being under the influence of the false and pernicious sugges- 
tions of the said Jonathan Sewell, as aforesaid, to dissolve the Provincial Parliament, 
without any cause whatever, to palliate or excuse that measure; and did also counsel, 
advise, and induce the said Sir James Craig, to make and deliver on that occasion a 
Speech, wherein the Constitutional rights and privileges of the Assembly of Lower 





1. See page 443. 
2. See page 269, note 2 
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Canada were grossly violated, the Members of that body insulted, and their conduct 
misrepresented.? 

SEVENTHLY.—That the said Jonathan Sewell, being such Chief J ustice, Speaker of 
the Legislative Council and Chairman of the Executive Council as aforesaid, in pur- 
suance of his traitorous and wicked purposes aforesaid, and intending to oppress His 
Majesty’s Subjects and prevent all opposition to his tyrannical views, did counsel 
and advise the said Sir James Craig, being Governor in Chief as aforesaid, to remove 
and dismiss divers loyal and deserving Subjects of His Majesty from Offices of profit 
and honour, who were accordingly so removed and dismissed, without the semblance 
of reason to justify it, but merely because they were inimical, or supposed to be 
inimical, to the measures and policy promoted by the said Jonathan Sewell, and in 
order, in one instance, to procure the advancement of his brother? 
EicutHiy.—That the said Jonathan Sewell, in order in the strongest manner to 
mark his contempt for the liberties and rights of His Majesty’s Subjects in this 
Provinee, and his disrespect for their Representatives, and for the Constitution of 
this Province, did in the Summer of the year one thousand eight hundred and eight, 
among other removals and dismissals from office as aforesaid, counsel, advise, and 
induce the said Sir James Craig, being Governor in Chief, as aforesaid, to dismiss 
Jean Antoine Panet,? Esquire, who then was and during fifteen years preceding, had 
been, and still is Speaker of the Assembly of Lower Canada, and in the full enjoy- © 
ment of the esteem and confidence of his Country, from His Majesty’s Service as 
Lieutenant Colonel of a Battalion of Militia, in the City of Quebec, without any 
reason to palliate or excuse such an Act of injustice. 


NintHLy.—That the said Jonathan Sewell, being such Chief Justice, Speaker of 
the Legislative Council, and Chairman of the Executive Council as aforesaid, regard- 
less of the dignity and duties of his high offices, and in pursuance of his traitorous 
and wicked purposes aforesaid, did, by an undue exercise of his official influence, in 
the month of March in the year of our Lord one thousand eight hundred and ten, 
persuade and induce Pierre Edouard Desbarats, Printer of the laws of this Province, 
to establish a News Paper, under the name of the “ Vrai Canadien.’”* to promote his 
factious views, and for the purpose of calumniating and vilifying part of his Majesty’s 
Subjects, and certain Members of the Assembly of this Province, who were obnoxious 
to the said Jonathan Sewell, into which paper the said Jonathan Sewell caused to be 
introduced various articles containing gross libels on part of His Majesty’s Subjects, 
and on the Assembly of Lower Canada: and that the said Jonathan Sewell did com- 
promit the honour and dignity of His Majesty’s Government, by pledging its support 
to the said Paper, and holding out assurances of its favour to those by whom the said 
Paper might be conducted and supported. 

TENTHLY.—That the said Jonathan Sewell, being such Chief Justice, Speaker of the 
Legislative Council and Chairman of the Executive Council as aforesaid, in pursuance 
of his traitorous and wicked purposes aforesaid, and intending to extinguish all 
reasonable freedom of the Press, destroy the rights, liberties and security of His 
Majesty’s Subjects in this Province, and suppress all complaint of tyranny and 


1. For Sir James Craig’s speech and the reply of the Assembly, see page 366. 
The decision of Lord Bathurst on the accusation contained in this article is given on 
age 464, : 

; *. James Stuart, the chairman of the committee appointed to draw up the articles of 
impeachment was dismissed from the office of Solicitor General of the Province by Sir Jamies 
Craig, in May, 1809. In the following month the vacancy was filled by, the appointment of 
Stephen Sewell, brother of the Chief Justice. The reasons for Stuart’s dismissal are set 
forth in Craig’s despatch to Lord Castlereagh of June 1, 1809. The Canadian Archives, Q 
109, page 128. 

3. See page 360, note 3. ; F 

4. Le Vrai Canadien was the organ in particular of the French Canadian party which 
under the leadership of Judge De Bonne supported the administration. The paper did not 


last beyond a year. 
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oppression, did in the month of March in the year of our Lord one thousand eight 
hundred and ten, counsel, advise, promote and approve the sending of an armed 
Military force to break open the dwelling House and Printing Office of one Charles 
Le Francois; being one of His Majesty’s peaceable Subjects in- the City of Quebee, 
and there arrest and imprison the said Charles Le Francois, and seize and bring away 
forcibly a Printing Press, with various private papers; which measure of lawless 
violence was accordingly executed, and the said Press and papers have since remained 
deposited in the Court House in the City of Quebec, with the knowledge and appro- 
bation, and under the eye of the said Jonathan Sewell. 
ELEventHLY.—That the said Jonathan Sewell, being such Chief Justice, Speaker of 
the Legislative Council and Chairman of the Executive Council of the said Prov- 
ince, in pursuance. of his traitorous and wicked purposes aforesaid, with the inten- 
tion of oppressing individuals supposed to be suspicious of his character and views, 
and inimical to his policy, and for the purpose of ruining them in the public estima- 
tion, and preventing their re-election as Members of the Assembly of Lower Canada, 
did counsel, advise, promote and approve the arrest of Pierre Bedard, Francois 
Blanchet, and Jean Thomas Taschereau, Esquires,? upon the false and unfounded pre- 
text of their having been guilty of Treasonable Practices, whereby they might be 
deprived of the benefit of Bail, and by means of the influence derived from his high 
offices, under the Government, caused them to be imprisoned on the said charge, in 
the common Gaol of the District of Quebec, for a long space of time, and at length to 
be discharged without having been brought to a trial. 

TWELFTHLY.—That the said Jonathan Sewell, availing himself of the influence of 
his said Offices, in pursuance of his traitorous and wicked purposes aforesaid, and in 
order to mislead the Public, deceive His Majesty’s Government, and obtain pretexts 
for illegal and oppressive measures, instigated and promoted various acts of tyranny 
and oppression similar to those last mentioned, in other parts of the province, whereby 
divers individuals upon the false pretext of having been guilty of treasonable prac- 
tices were exposed to unjust prosecutions, imprisoned and oppressed, and one of them 
Francois Corbeil, being old and infirm, was by the rigour of his imprisonment 
deprived of life, and whereby general alarm and apprehension were excited in His 
Majesty’s Subjects. 

THIRTEENTHLY.—That the said Jonathan Sewell, being Chief Justice, Speaker of the 
Legislative Council, and Chairman of the Executive Council as aforesaid, in pur- 
suance of his traitorous and wicked purposes aforesaid, on the twenty first day of 
March, in the year of our Lord one thousand eight hundred and nine, being a time 
when profound tranquillity prevailed in the province, and when no murmurs were 
heard, or discontents felt, other than those produced by the tyrannic and oppressive 
measures previously adopted by the advice of the said Jonathan Sewell, and when the 
loyalty of His Majesty’s subjects and their attachment to his Government were, 
nevertheless, unimpaired, did maliciously, traitorously, and wickedly infuse into the 
mind of the said Sir James Craig, being Governor in Chief, as aforesaid, the most 
false and unfounded suspicions and alarms, respecting the disposition and intentions 
of His Majesty’s Canadian subjects; and did counsel, advise, and induce the said 
Sir James Craig, to issue a Proclamation,® extraordinary and unprecedented as well 





1. Charles Le Frangois was the proprietor of Le Canadien newspaper which was suppressed 
y, Sir seme Craig. For Craig’s account of the proceedings see the Canadian Archives, «. 

, page 56. 

2. Pierre Bedard, Frangois Blanchet and J. T. Taschereau were arrested by Craig en 
account of their connection with Le Canadien. For an account of the proceedings against 
Bedard, see page 379 

8. The proclamation in question was issued on March 1st, 1810, not 1809 as here stated, 
and was published in The Quebec Gazette of March 22. Init reference was made to the cam- 
paign being pursued hy Le Canadien and to the arrest of the parties interested in the paper. 
The proclamation was designed to influence the elections which were then being held and 
eontained a reply to the charges made by Le Canadien. 
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in style as in matter, wherein the arbitrary, unjust, and oppressive imprisonment of 
the said Pierre Bedard, Francois Blanchet, and Jean Thomas Taschereau, was 
referred to in such manner, as might induce a belief of their Guilt, and excite the 
greatest odium against them, and wherein such statements were made as implied that 
the Province was in a state approaching open insurrection and rebellion, whereby the 
character of His Majesty’s Canadian subjects was most falsely calumniated, great 
injustice done to private individuals, and foreign states may have been drawn, and 
there is the greatest reason to believe from subsequent events were drawn, into a 
belief of such disloyalty in His Majesty’s Canadian subjects as would render the 
Province an easy conquest. 


FouRTEENTHLY.—That the said Jonathan Sewell, being such Chief Justice as afore- 
said, in pursuance of his traitorous and wicked purposes aforesaid, did labour and 
endeavour, by means of his official influence, to extend and confirm the unfounded 
imputations made, and alarm excited by the said Proclamation, and in the Term of 
the Court of Criminal Jurisdiction held in the said month of March, one thousand 
eight hundred and nine, read the said Proclamation in open Court, for the purpose 
of influencing the minds of the Grand and Petit Juries, in the exercise of their 
respective duties.1 


FIFTEENTHLY.—That the said Jonathan Sewell, being such Chief Justice, Speaker of 
the Legislative Council, and Chairman of the Executive Council as aforesaid, in pur- 
suance of his traitorous and wicked purposes aforesaid, hath laboured and endeavoured 
to produce in His Majesty’s Government an ill opinion of His Majesty’s Canadian Sub- 
jects, with a view to oppress them, and favour the progress of American influence in 
this Province, and hath traitorously and wickedly abused the power and authority of 
his high offices, to promote the advantageous establishment of Americans, being Sub- 
jects of the Government of the United-States of America, in this Province, and to 
pave the way for American predominance therein, to the great prejudice and injury 
of His Majesty’s Canadian Subjects, and with a view to the subversion of His 
Majesty’s Government. : 


SIXTEENTHLY.—That the said Jonathan Sewell, influenced by a desire to accelerate 
a political connexion of this Province, with part of the United-States of America, 
and to deprive His Majesty’s Canadian Subjects of their present Constitution and 
Laws, did in or about the month of January, in the year of our Lord one thousand 
eight hundred and nine, enter into a base and wicked confederacy with one John 
Henry,? an adventurer of suspicious character, for the purpose of sowing and exasper- 





1. The proclamation was read on the opening of the criminal court for the District of 
Quebec in March, 1810. The grand jury, in their presentment, observed that they had behela 
“with the deepest concern and regret, Publications issuing from the Press, and industriously 
circulated throughout the Province, which, under the specious pretence of zeal for the Rights 
of the People have a manifest tendency to vilify and traduce the whole Administration of 
the Government in this Province, and to poison the minds of His Majesty’s subjects with 
distrust, jealousy and disaffection; more particularly a periodical paper entitled Le Can- 
adien, and a paper addressed, “ A tous les Electeurs au Bas Canada” signed “ Votre Ami 
Sincére.” See the Quebec Gazette, March 29, 1810. Leg 

2. John Henry had been engaged by Sir James Craig to conduct a secret enquiry into the 
condition of opinion in the New England States. The purpose of the mission is learned from 
Craig’s letter of instructions to Henry, of February 6, 1809. a teh 

“The Principal object that I recommend to your attention is the endeavour to maintain 
the most accurate information of the true state of affairs in that part of the Union whieh 
from its wealth, the number of its inhabitants and the known intelligence & ability of some 
of its leading men must naturally possess a very considerable influence over, and will indeed 
probably lead the other Hastern States of America in the part that they may take at this 
i CRIBS ceieetie ois oisipis sisisiarea.oae ir : ; 
enigma general Term which I have made use of in describing the object which I recom- 
mend to your attention, it is scarcely necessary that I should observe I include the state of 
the public opinion both with regard to their internal politics & to the probability of War 
with England, the comparative strength of the two great Parties into which the Country 1s 
divided and the views and designs of that which may ultimately prevail. ¥ oe 

The instructions concluded with directions regarding the means of transmitting reports 


29ce—29 
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ating dissention among the Subjects of the Government of the said United-States, and 
producing among them insurrection and rebellion, and a consequent dismemberment 
of the union, and in furtherance of the objects of the said confederacy, did, by artful 
and false representations, counsel, advise and induce Sir James Craig, being Governor 
in Chief of this Province, to send the said John Henry on a mission to the said United 
States, whereby the attainment of the views of the said Jonathan Sewell was to be 
promoted, and the said Jonathan Sewell became and was a channel for the corres- 
pondence of the said John Henry, respecting his mission aforesaid: by which conduct 
the said Jonathan Sewell hath exposed- His Majesty’s Government to imputations 
‘ reflecting on its honour, and hath rendered himself unworthy of any place of trust 
under His Majesty’s Government. 
SEVENTEENTHLY.—That the said Jonathan Sewell being such Chief Justice, Speaker of 
the Legislative Council, and Chairman of the Executive Council as aforesaid, hath 
laboured and still doth labour to promote disunion and animosity between the Legis- 
lative Council and Assembly of this Province, and hath exerted his influence as 
Speaker as aforesaid to prevent the passing, in the said Council, of Salutary Laws, 
which had been passed in the said Assembly, and hath during the present war with 
the United-States of America fomented dissention among His Majesty’s Subjects in 
this Province, and endeavoured, by various arts and practices, to prevent a reliance 
on the Loyalty and Bravery of His Majesty’s Canadian Subjects, and produce a want 
of confidence in the administration of His Majesty’s Government, and thereby weaken 
its exertions. 

All which crimes and misdemeanors, above mentioned, were done and committed 
by the said Jonathan Sewell, Chief Justice of the Province of Lower Canada, whereby 
he the said Jonathan Sewell, hath traitorously and wickedly and maliciously laboured 
to alienate the Hearts of His Majesty’s subjects in this province from His Majesty, 
and to cause a division between them, and to subvert the constitution and Laws of 
this Province, and to introduce an arbitrary and tyrannical Government, contrary 
to his own knowledge, and the known Laws of this province: and thereby he the said 
Jonathan Sewell, hath not only broken his own oath but also as far as in him lay, 
broken the King’s oath to his people, whereof the said Jonathan Sewell, representing 
His Majesty in so high an Office of Justice, had in this province the custody: For 
all which the said commons do impeach the said Jonathan Sewell; hereby reserving 
to themselves the liberty of exhibiting at any time hereafter any other accusation or 
impeachment against the said Jonathan Sewell, and adopting such conclusions and 
prayer upon the premises, as law and Justice may require. 


HEADS OF IMPEACHMENT OF JAMES MONK! 


Heaps or IMPEACHMENT oF JAMES MONK, Esquirz, Cuter Justice or His MAgesty’s 
Court or Kine’s BENCH ror THE District or MontrEaL, IN THE PROVINCE or LOWER- 
CANADA, BY THE COMMONS OF LOWER-CaANADA, IN THIS PRESENT PROVINCIAL PARLIAMENT 
ASSEMBLED, IN THEIR OWN NAME, AND IN THE NAME OF ALL THE COMMONS OF THE SAID 
PROVINCE. 

First.—That the said James Monk, Chief Justice of His Majesty’s Court of King’s 
Bench for the District of Montreal,? in the Province of Lower-Canada, hath traitor- 
ously and wickedly endeavoured to subvert the Constitution and established Govern- 








“T request to hear from you as frequently as possible and as Letters directed to me 
might excite suspicion, it may be as well that you should put them under cover, to Mi. 
Richardson, and as even the addressing Letters always to the same person might attract 
notice, I recommend you sometimes addressing your Packet to the Chief Justice here. or 
occasionally though seldom to Mr. Ryland, but never with the addition of his official descrip- 
{ion.”? See Canadian Archives, Q. 109, page 254. 4 

1. From the Journals of the House of Assembly, Lower-Canada, 1814, Appendix G. 

2. See page 118, note 2. 


CONSTITUTIONAL DOCUMENTS 451 
SESSIONAL PAPER No. 29c 


ment of the said Province, and instead thereof to introduce an arbitrary tyrannical 
Government, against Law, which he hath declared by traitorous and wicked opinions,. 
counsels, conduct, judgments, practices and actions. 


SECONDLY.—That in pursuance of those traitorous and wicked purposes, the said 
James Monk hath disregarded the authority of the Legislature of this Province, and 
in the Courts of Justice wherein he hath presided and sat, hath usurped powers and 
authority which belong to the Legislature alone, and made regulations subversive of 
the Constitution and Laws of this Province. 


THIRDLY.—That the said James Monk, being Chief Justice of the said Court of King’s 
Bench for the District of Montreal, and President of the Provincial Court of Appeals, 
in causes appealed from the Court of King’s Bench for the District of Quebec, in 
pursuance of the traitorous and wicked purposes aforesaid, did, on the nineteenth day 
of January, in the year of our Lord one thousand eight hundred and nine, make, 
consent to, concur in, approve and publish, and caused to be made and published, by 
the said Court of Appeals, various regulations, under the name of “ Rules and Orders — 
of Practice,” in the Provincial Court of Appeals, repugnant and contrary to the Laws 
of this Province, whereby the said James Monk wickedly and traitorously, in so far 
as in him lay, endeavoured and laboured to change, alter and modify, and cause to 
be changed, altered and modified, by the said Court of Appeals, the Laws of this 
Province, which he was sworn to administer, and assumed legislative authority, and 
by the said Regulations imposed illegal burthens and restraints upon His Majesty’s 
subjects in the exercise of their legal rights, and attributed to the said Court uncon- 
stitutional and illegal powers and authority, altogether inconsistent with the duties 
of the said Court, and subversive of the liberty and just and legal rights of His 
Majesty’s subjects in this Province. 


Fourtuty.—That the said James Monk, being Chief Justice of the said Court of 
King’s Bench for the District of Montreal, as aforesaid, in pursuance of the traitor- 
ous and wicked purposes aforesaid, did, in the term of February, in the year of our 
Lord one thousand eight hundred and eleven, make and publish, and cause to be 
made and published by the said last mentioned Court, various Regulations, under 
the name. of “ Rules and Orders of Practice,” repugnant and contrary to the laws of 
this Province, by which Regulations the said James Monk, in so far as in him lay, 
endeavoured and laboured to change, alter and modify, and to cause to be changed, 
altered and modified, by the said last mentioned Court, the Laws of this Province, 
which he was sworn to administer, and assumed Legislative authority, and by the said 
Regulations, imposed illegal burthens and restraints upon His Majesty’s Subjects, in 
the exercise of their legal rights, and thereby attributed to the said last mentioned 
Court unconstitutional and illegal powers and authority, altogether inconsistent with 
the duties of the said Court, and subversive of the liberty, and just and legal rights 
of His Majesty’s Subjects in this Province.” 

Firrtraty.—That the said James Monk, being such Chief Justice and President of the 
Court of Appeals as aforesaid, and as well by the duties as the oaths of his offices 
bound to maintain, support and administer the laws of this Province, and award 
Justice to His Majesty’s Subjects, according to the said laws, hath, nevertheless, in 
contempt of the said laws, and in violation of his said duties and oaths, set aside the 
said laws, and substituted his will and pleasure instead thereof, by divers unconstitu- 
tional, illegal, unjust and oppressive Rules, Orders and Judgments, which he hath 
made and rendered, to the manifest injury and oppression of His Majesty’s Subjects 
in this Province, and in subversion of their most important political and civil rights. 





1. § age 136, note 2. . 
a See Bie ‘resolutions of the House of Assembly on the authority assumed by the courts. 


Page 444, 
29e-—294 
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SixtoLty.—That the said James Monk, being such Chief Justice as aforesaid, in 
pursuance of his traitorous and wicked purposes aforesaid, hath, in the exercise of 
his Judicial powers, openly and publicly ascribed to the said Court of King’s Bench, 
the power of altering, changing and modifying the laws of this Province, and hath 
alleged and declared, that such power had been recognized by all the Judges of the 
land in the Provincial Court of Appeals, and on such his false, traitorous and wicked 
opinions and. declarations, hath founded judgments of the said Court. 
SEVENTHLY.—That the said James Monk, being such Chief Justice as aforesaid, 
and bound by the laws of this Province to protect and maintain the personal liberty 
of His Majesty’s Subjects, and relieve them from illegal and unjust imprisonment, 
hath, nevertheless, contrary to his duty, and in contempt of the said laws, denied » 
Writs of Habeas Corpus to persons legally entitled to them, and thereby deprived 
His Majesty’s Subjects of their dearest and most important rights, and hath wilfully 
oppressed them. 

EicHTHLY.—That the said James Monk, being such Chief Justice as aforesaid, hath, 
in certain cases, promoted, counselled and advised Criminal Prosecutions, and hath 
afterwards exercised his Judicial powers, as such Chief Justice, and hath sat in 
Judgment upon such Prosecutions. 

All which crimes and misdemeanors abovementioned, were done and committed 
by the said James Monk, Chief Justice of the Court of King’s Bench for the District 
of Montreal, whereby he the said James Monk hath traitorously, wickedly and malici- 
ously laboured to alienate the hearts of His Majesty’s subjects in this province from 
His Majesty, and to cause a division between them, and to subvert the constitution 
and laws of this province, and to introduce an arbitrary and tyrannical Government, 
ecntrary to his own knowledge, and the known laws of this province: And thereby 
he the said James Monk hath not only broken his own oath, but also, as far as in 
him lay, hath broken the King’s Oath to his people, whereof the said James Monk, 
Esquire, representing His Majesty in so high an office of Justice, had in the said 
District of Montreal, the custody. 

For all which the said commons do impeach the said James Monk, hereby reserv- 
ing to themselves the liberty of exhibiting at any time hereafter any other accusation 
or impeachment against the said James Monk, and adopting such conclusions, and 
prayer upon the premises as law and Justice may require. 


ADDRESS OF THE HOUSE OF ASSEMBLY TO THE PRINCE REGENT.1 
To His Royat Highness THe Prince Recent. 


May it please Your Royal Highness, 

WE His Majesty’s most dutiful and Loyal Subjects, the Commons of Lower 
Canada, in Provincial Parliament assembled, do acknowledge with gratitude the 
many and great advantages which have been conferred on this Province by His 
Majesty’s wise and just Government. Among these, we have reason to assign the 
first place to the Excellent Constitution which has been imparted to His Majesty’s 
Canadian Subjects, whereby their civil and political rights have been secured, and 
constitutional means provided for the investigation of abuses and grievances, which 
might, if permitted to continue without remedy, prove not less injurious to His 
Majesty’s Government, than to the interests of His Subjects. 

It would have been gratifying to His Majesty’s faithful Commons, if they could 
have assured Your Royal Highness, that the beneficent intentions of His Majesty’s 
Government towards them had been realized in the conduct of its Officers, but, unfor- 
tunately, it has become our painful duty humbly to represent to Your Royal High- 








1. From the Journals of the House of Assembly of Lower-Canada, 1814, Appendix H. 
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ness that, in consequence of abuses of authority, which have been committed by the 
principal officers in the administration of J ustice, the rights of His Majesty’s faith- 
ful subjects in this province have been violated in the most essential points. 

During the present Session of the Provincial Parliament, the attention. of His 
Majesty’s faithful Commons has been directed to the exercise of an authority assumed 
by the Courts of Justice, under the denomination of “Rules of Practice,”! and we 
have been alarmed to find, that under that name the Courts of Justice have arrogated 
to themselves powers which belong exclusively to the Legislature, and have made 
regulations repugnant and contrary to law. These powers have been so extensively 
and injuriously exercised as to affect the civil rights of His Majesty’s subjects in the 
most important points, and in some instances in the most oppressive manner; and 
would, if continued, deprive His Majesty’s subjects in this province of their con- 
stitution and Laws, and subject them to the arbitrary will and pleasure of the Judges. 

We His Majesty’s Faithful Commons have found that these abuses of authority 
have, since the appointment of Jonathan Sewell, Esquire, to be Chief Justice of this 
Province, originated in the Provincial Court of Appeals, in which (such is its 
vicious and defective Constitution) that Gentleman and James M onk, Esquire, Chief 
Justice of the Court of King’s Bench for the District of Montreal, respectively pre- 
side on appeals from the judgments of each other, in the Courts of Original Jurisdie- ‘ 
tion. In January 1809, those Gentlemen concurred in framing Rules of Practice for 
the Court of Appeals, in which the illegal assumption of authority complained of was 
exercised, and having thus pledged the Court of last resort for the maintenance of 
- that assumption, they afterwards in the Courts of original Jurisdiction, in which they 
respectively preside, assumed like authority, and made unconstitutional, illegal and 
oppressive regulations in those Courts, which they concur in maintaining, and to 
which their united influence gives entire effect, to the subversion of the Constitution 
and of the Laws of the Land. 

However anxious we have been to direct our undivided attention to measures, 
which might strengthen His Majesty’s Government in this Province, and increase 
its energies, for the defence of the Province against the Enemy, we could not post- 
pone the consideration of abuses of such enormous magnitude, which, if not corrected, 
would deprive the Inhabitants of this Province of all the advantages for the pre- 
servation of which, against the open attacks of the Enemy they have already incur- 
red, and are still determined to incur the greatest sacrifices. We His Majesty’s 
Faithful Commons have therefore been under the necessity of reducing into specific 
charges, under the name of Heads of Impeachment, the criminal conduct which we 
impute to the said Jonathan Sewell and James Monk, Esquires, and these embrace 
other crimes and misdemeanours of those public Officers, for which His Majesty’s 
Faithful Commons hold them responsible. 

In what relates to the said Jonathan Sewell, Esquire, we have felt it to be our 
duty, when arraigning his judicial conduct, to charge him also with various acts of 
tyranny and oppression in the administration of the Government of this Province, 
and with measures injurious to the honour and interest of His Majesty’s Govern- 
ment, of which we believe, and will prove, him, by his pernicious counsels, to have 
been the author. é 

Having investigated and ascertained the abuses and grievances which are th 
subjects of complaint, and founded determinate accusations on them, We, His 
Majesty’s Faithful Commons, have done all to which we are competent, for the 
attainment of justice: it is only from the power of His Majesty’s Government, that 
we can hope for relief and redress, and our confidence in the justice and wisdom of 
your Royal Highness, assures us, that our humble appeal to that power will not be 
ineffectual. 


1: See the resolution of the House of Assembly, page 444. 
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Wherefore, we His Majesty’s Faithful Commons of this Province, most respect- 
fully beg leave to be permitted to lay at the feet of Your Royal Highness, the grounds 
of our complaint and accusation against the said Jonathan Sewell and James Monk, 
Esquires, and pray that in consideration of the premises they may be removed from 
their respective Offices, and that the authority of His Majesty’s Government may be 
interposed in such way as, in Your Royal Highness’s wisdom, may appear necessary 
for bringing them to justice. 

The above representation referred to in 

the Report of a Special Committee, 

dated the 25th February, 1814. 

(Signed) J. STUART, Chairman. 


PROCEEDINGS IN THE PROVINCIAL PARLIAMENT ON THE ARTICLES 
OF IMPEACHMENT. 


JOURNALS OF THE HOUSE OF ASSEMBLY.} 


Saturday, 26th February, 1814. . 5 


* *% * % * % ¢ 


Mr. Stuart, from the Committee appointed to prepare an Address to His Excel- 
lency the Governor in Chief, to inform His Excellency of tke proceedings of this 
House, against Jonathan Sewell and James Monk, Esquires, and to pray, that His 
Excellency will be pleased to transmit the Heads of Impeachment against them, and 
the Representation to His Royal Highness the Prince Regent, to His Majesty’s 
Ministers, that they may be laid before His Royal Highness, and to represent to His 
Excellency the necessity of suspending the said Jonathan Sewell and James Monk, 
Esquires, from their offices, until His Majesty’s pleasure may be known, and that 
His Excellency will be pleased to suspend them accordingly, reported, that the Com- 
mittee had prepared the draft of an Address, accordingly, which he was directed to 
submit to the House; And he read the report in his place, and afterwards delivered 
it in at the Clerk’s table, where the Address was again read, and is as followeth, viz- 


TO HIS EXCELLENCY 
SIR GEORGE PREVOST, BARONET, 


Captain-General and Governor in Chief in and over the Provinces of Lower-Canada, 
Upper-Canada, Nova Scotia, New-Brunswick, and their several Dependencies, Vice- 
Admiral of the same, Lieutenant-General and Commander of all His Majesty's Forces 
in the said Provinces of Lower-Canada and Upper-Canada, Nova-Scotia, and New- 
Brunswick, and their several Dependencies, and in the Islands of Newfoundland, 
Prince Edward, Cape Breton and Bermuda, &e. &e. &e. 


‘May IT PLEASE YoUR EXCELLENCY, 


WE His Majesty’s most dutiful and loyal Subjects, the Commons of Lower- 
Canada, in Provincial Parliament assembled, beg leave to inform Your Excellency, 
that we have found ourselves constrained, by a sense of duty, to direct our attention 
to certain abuses of a dangerous nature, in the Courts of Justice, in which Jonathan 
Sewell, Esquire, Chief Justice of the Province, and James Monk, Esquire, Chief 
Justice of the Court of King’s Bench, for the District of Montreal, respectively pre- 
side, and to high offences committed by them, upon all which we have framed Heads 
of Impeachment against the said Jonathan Sewell and James Monk, Esquires, and 
an humble representation to His Royal Highness the Prince Regent, which we have 
now the honor of presenting to Your Excellency, and pray that Your Excellency will 


1. From the Journals of the House of Assembly of Lower-Canada, page 340. 
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be graciously pleased to transmit them to His Majesty’s Ministers, to be laid before 
His Royal Highness the Prince Regent. 

Considering the nature of the charges which it has been our duty to exhibit 
against the said Jonathan Sewell and James M onk, Esquires, we deem it incumbent 
upon us, most respectfully to represent to Your Excellency, that it is not consistent 
with the honor of His Majesty’s Government, or the interests of His Subjects, that - 
the said Jonathan Sewell and James Monk, Esquires, do continue in the exeention of 
their respective offices, while the said charges are depending against them, and we 
humbly pray, that Your Excellency will be graciously pleased to suspend them from 
their said offices, until His Majesty’s pleasure may be known. 

Mr. Stuart moved to resolve, seconded by Mr. Lee, that this House doth concur 
in the said Address. 

The House divided upon the question. 

7 ; Yeas 14 
Nays 4 

So it was carried in the affirmative, and 

RESOLVED, accordingly. 


JOURNALS OF THE HOUSE OF ASSEMBLY. 
Thursday, 3d March, 1814.1 


At the hour appointed, Mr. Speaker and the House went up to the Castle of 
Saint Lewis, with the Address of this House, to His Excellency the Governor in 
Chief. ors 
And being returned: 

Mr. Speaker reported, that the House had attended upon His Excellency the 
Governor in Chief, with their Addresses, to which His Excellency was pleased to 
make the following answer: 

“T shall take an early opportunity of transmitting to His Majesty’s Ministers, 
your Address to His Royal Highness the Prince Regent, together with the articles 
of accusation, which have been preferred by you against the Chief Justice of the 
Province, and the Chief Justice of the District of Montreal; but I do not think it 
expedient to suspend the Chief Justice of the Province, and the Chief Justice of the 
District of Montreal, from their offices, upon an Address to that effect from one 
branch of the Legislature alone, founded on articles of accusation, on which the 
Legislative Council have not been consulted, and in which they have not concurred.” 

On motion of Mr. Stuart, seconded by Mr. Papineau, 

ReEsOLvED, That the charges exhibited by this House against Jonathan Sewell and 
James Monk, Esquires, were rightly denominated Heads of Impeachment.” 

On motion of Mr. Stuart, seconded by Mr. Lee, 

REsoLveD, That it is the unquestionable constitutional right of this House, to offer 
its humble advice to His Excellency the Governor in Chief, upon matters 
affecting the welfare of His Majesty’s subjects, in this Province, without 

the concurrence of the Legislative Council. 

REsOLveD, That it is peculiarly incumbent on this House to investigate abuses, cal- 
culated to deprive His Majesty’s Subjects of the benefit of their constitu- 
tion and laws, and of the pure administration of Justice, and that in 
bringing under the view of His Excellency the Governor in Chief, the 
gross abuses and high offences referred to in the Address to His Excel- 
lency, this House hath performed the first and most essential of its duties, 
to the people of this Province. 


1. Ibid, ‘page 388. 
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Resonvep, That it is the indubitable right of this House, to exhibit accusations, to 
which it is constitutionally competent, without consulting or asking the 
concurrence of the Legislative Council, and that in framing and exhibiting 
the Heads of Impeachment referred to in the Address to His Excellency 
the Governor in Chief, this House hath exercised a necessary and salutary 
power, vested in it by the constitution. 

RESoLvED, That His Excellency the Governor in Chief, by His said answer to the 
Address of this House, hath violated the constitutional rights and privi- 
leges of this House.! 


* * * * * % * 


JOURNALS OF THE HOUSE OF ASSEMBLY.” 


Thursday, 17th March, 1814. 


* * * * * * * 


On motion of Mr. Lee, seconded by Mr. Gauvreau, 


ResotveD, That the claim of the Legislative Council, to alter or amend money Bills, 
is contrary to parliamentary usage in this Province and in England. 


Resouvep, That the exercise of the said claim, during the late and present Sessions, 
tends to render the Constitution of this Province ineffectual, for the pur- 
poses for which that Constitution was granted, and to deprive His 
Majesty’s Canadian Subjects of the benefits thereof. ee 

RESOLVED, That the claims of the Legislative Council, touching the Heads of Impeach- 
ment against Jonathan Sewell and James Monk, Esquires,? are not founded 
on the Constitutional Law, or any analogy thereto; tend to prevent 
notorious offenders belonging to that body, from being brought to Justice, 
and to maintain, perpetuate and encourage an arbitrary, illegal, tyrannical 
and oppressive power over the people of this Province. 

RESOLVED, That while the people of this Province continue to make every exertion 
to repulse the enemy, they ought’ also to bestow their attention, through 
their representatives, upon any plots which may be framed, by criminal 
and interested individuals, for depriving them of their rights and liberties, 
and for overthrowing the Constitution and Government, as they -are by 
law happily established in this Province. 


* *% * * * * x 





1. On the 8th of March, the censure of the House of Assembly was modified by the fol- 
lowing motion which was carried by a vote of 12 to 9. 

, Monday, 7th March, 1814. 

“Mr. Lee moved to resolve, seconded by Mr. Bellet, that notwithstanding the pervers» 
and wicked advice given to His Excellency the Governor-in-Chief, on the subject of the con- 
stitational rights and privileges of this House, and the endeavours of evil disposed advisers, 
to lead him into error, and to embroil him with His Majesty’s faithful Commons of this Prov- 
ince, this House has not, in any respect, altered the opinion it has ever entertained, of ths 
wisdom of His Excellency’s administration of the Government, and is determined to adopt 
the measures it had deemed necessary for the support of the Government, and the defence of 
the Province.” Journals of House of Assembly, Lower-Canada, 1814, page 408. : 

2. From the Journals of the House of Assembly, Lower-Canada, 1814, page 480. 

After the Heads of Impeachment had been adopted by the Assembly the House resolved 
that it was expedient that an agent should be appointed for the purpose of prosecuting the 
charges and selected Mr. James Stuart for this position. A clause was therefore inserted in 
a bill renewing a former revenue act appropriating the sum of Two thousand pounds to cover 
Mr. Stuart’s expenses. The_bill as amended by the Legislative Council was not acceptable tu 
the Assembly and accordingly was lost. See page 457. 

3. See page 459. 
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RESOLUTIONS OF THE LEGISLATIVE COUNCIL ON THE RIGHT OF 
THE HOUSE OF ASSEMBLY TO APPOINT A SPECIAL 
AGENT FOR THE PROVINCE.1 


Council Chamber 
Monday 28" February 


The Members convened were, 


The Lord Bishop of Quebec 

The Honb'® Mess". Baby 
Hale 
Duchesnay 
Cuthbert 
Ryland 
Blackwood 
M°Gillivray 

It was moved to resolve, 

That the matters contained in the Address of the Assembly to His Royal High- 
ness the Prince Regent,? now read are not such as have a peculiar and exclusive rela- 
tion to that House but such as materially affect the interests of the Province at large. 

That an Address to the Throne by one Branch alone of the Provincial Parlia- 
ment upon any subjects of General Colonial interests or policy in which the other 
Branch is equally concerned is unconstitutional and dangerous, necessarily tending 
to produce discord in Councils, dissension and disorder; 

That this House was constitutionally entitled to expect that the Address of the 
Assembly to His Royal Highness the Prince Regent would not have been concluded 
upon by the Assembly without its concurrence; 

That the said Address appears to this House to cover an attempt on the part of 
the Assembly to appoint an Agent for this Province? without the concurrence of this 
House, whose right to give or to withhold such concurrence the Assembly itself 
recently recognized by the Bill which they sent up to this House on the 10 Febru- 
ary instant entituled “An Act for appointing an Agent in the United Kingdom of 
Great Britain and Ireland’ which at the time of presenting the said Address was 
still pending in this House; 








1. From the copy in the Canadian Archives, Q. 127, page 300. 

2. Early in the session an address was prepared for presentation to the Prince Regent 
Tepresenting “‘ the state of distress to which this Province is reduced, through the extraor- 
dinary efforts it has made, and sacrifices it has undergone, in supporting the War, which, 
without speedy relief, threatens the ruin of agriculture, general distress, famine, and the de- 
population of the country, besides dooming it to pass under the odious yoke of its Enemy and 
beseeching His Royal Highness to vouchsafe such remedy and relief thereto, as...... may 
appear adequate to the emergency.” For the Address of the House of Assembly see the 
Journals. page 158. 

3. After the adoption of the Address the House of Assembly resolved that it should be 
presented to the Prince Regent by Pierre Bedard and a motion was passed directing that an 
address should be prepared requesting the Governor to advance the sum of three thousand 
pornds to Judge Bedard. Subsequently. however. the Assembly requested the Governdr to 
appoint a messenger for the purpose of presenting the address and that the sum of one thou- 
sand pounds—wh ch the Assembly promised to pay—should be advanced to defray the 
expenses of the messenger so appointed. 

Sir George Prevost, in reply, informed the Assembly that “whenever a sum of money 
shall be appropriated by the Legislature, for that purpose,” he would take into his consider- 
ation the nomination of a messenger or messengers for transmitting the Address of the 
Assembly.” See the Journals of the House of Assembly, 1812, pages 276, 278 and 314. The 
House of Assembly, however, undertook to add a clause to the revenue bill of the session 
making » special appronriation for the expenses of the messenger with the result that the 
entire till was lost. See page 462 ; 

4. The bill here referred to, appointing Pierre Bedard as agent of the Province was 
passed by the Assembly on February 8th and sent to the Legislative Council on the 10th. On 
the following day, a message was sent by the Assembly to the Council, “ to invite their 
Honours to join a second >e~snn to Pierre Bedard, Esquire, to be agent for this Province and 
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That the said Address does not contain nor consist with the sentiments of this 
House upon the several matters to which it relates; 

That the application of any sum or sums of money under the pretext of defraying 
the expences of the person or persons who shall be the bearer or bearers of the said 
Address to England, without the concurrence of this House would be a manifest and 
alarming violation of one of its most important rights, calculated to effect it’s total 
extinction as a constituent branch of the Legislature of this Province; and utterly 
subversive of that grand principle of the constitution—that the Collective body of 
the Legislature alone can dispose of the public money of the Province; 

That this House will not concur with the Assembly in making provision for the 
reimbursement of any sum or sums of money that may be applied out of the Public 
Revenue of this Province for defraying the expences of the Bearer or Bearers of the 
said Address, because, in the Judgment of this House, there is no necessity for a 
special Messenger for the purpose of conveying that Address; because applications 
to His Majesty’s Government which are of a public import can only be properly and 
constitutionally conveyed through the medium of the Governour of this Province; 
and because the House has had no intercommunity with the Assembly, in their 
Address ;— 

That this House views, with equal astonishment and concern, the acquiescence 
of His Excellency the Governour in Chief in the vote of the Assembly which requests 
him to appoint a Messenger for the purposes above mentioned. An Acquiescence 
which they cannot but consider to be an unequivocal abandonment of the rights of 
this House and a fatal dereliction of the first principles of the constitution ;\— 

The Question of concurrence being put upon each of the above resolutions, 
severally, and a debate having ensued upon the last,—they were all passed in the 
Affirmative. 


Endorsed. 11. 


MEMORIAL OF THE JUDGES OF LOWER CANADA ON THE SUBJECT 
OF THE IMPEACHMENT OF THE CHIEF JUSTICES? 


To His ExceLLeNcy Sir GEORGE PREVOST BARONET, Captain General and Governor 
in Chief in and over the Provinces of Lower Canada, Upper Canada, Nova 
Scotia, New Brunswick, and their several Dependencies, Vice Admiral of the 
same, Lieutenant General and Commander of all His Majesty’s Forces, in the 
said Provinces of Lower Canada and Upper Canada, Nova Scotia and New Bruns- 
wick and their several Dependencies and in the Islands of Newfoundland, Prince 
Edward, Cape Breton and Bermuda &@ & & 


May if PLEASE YouR EXCELLENOY 


We His Majesty’s dutiful and loyal subjects the Executive Council, Judges in 
the Court of Appeal, & the puisné Judges of the Court of King’s Bench for the Dis- 
trict of Quebec, and of the Court of King’s Bench for the District of Montreal, in 





to acquaint their Honours that the House of Assembly will concur in their nomination.” 
(Journals of the House of Assembly, page 208.) 

The reply of the Legislative Council was contained in a special message of February 2st. 
The Council observed that the Bill to which the message of the Assembly referred was at the 
time of the delivery of the message in the possession of the Legislative Council and desired 
that the Assembly in future, “ will take no notice of the subject matter of any bill of which 
the Legislative Council shall be possessed, until the Legislative Council shall desire a confer- 
ence thereon. with the Assembly.” (Journals of the House of Assembly, 1812, page 288.) 

1. For Sir George Prevost’s opinion of this resolution see page 464. 

2. From the original in the Canadian Archives, Sundry Papers, Lower Canada, February 
26, 1814. 
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the Province of Lower Canada,! deeply sensible of the reproach that has been thrown 
upon the Judicature of this Country, by the late Resolutions of the Assembly, and 
affected more especially by that proceeding, which, altho’ we are united with His 
Majesty’s Chief Justices in the guilt that is imputed, has disjoined us from them in 
the Impeachment of that guilt; and most earnestly desiring to share with them, 
whatever severity of animadversion may be thought due to measures, in which we 
unanimously and cordially concurred, intreat Your Excellency to have the goodness 
to lay our Memorial upon this subject, together with the Resolutions of the Assembly, 
and the proceedings of that House thereon, before His Royal Highness the Prince 
Regent. 


‘Quebec 26 February P Quebec 
1814. 
Ol. Perrault A. L. Juchereau Duchesnay Thom’, Dunn 
Edw. Bowen. J. Kerr F: Baby 
John Richardson M. Ex. C Montreal Ross Cuthbert John Young 
Isaac Ogden J.K.B. Montreal John Mure J Williams 
James Reid J.K.B. Montreal ; James Irvine 


Charles Louis Foucher J K B Montreal 


Signed on their behalf & by their authority 
John Young. 


RESOLUTIONS OF THE LEGISLATIVE COUNCIL ON THE IMPEACHMENT 
OF THE CHIEF JUSTICES.” 


Province of Lower Canada, 
Legislative Council. 
Die Martis 2 Martii 1814. 
Resolved, 


That by the Criminal Law of England, and of this Province no man can be 
charged with, or impeached of any Crime or Criminal Offence, but by an Inquest of 
the Country, the cases excepted in which an Information on the part of the Crown 
may be filed. 

Resolved, 

That the lawful Inquest of every County, District or Government by whose 
Ministry any Subject of His Majesty is charged with or impeached of any Crime or 
‘Criminal Offence; however chosen or appointed, represents, for the purpose of such 
charge or Impeachment the entire Community of the people of the County district 
or Government in which such subject is so charged or impeached; and acts on their 
behalf and in their Right. 

Resolved, ; 

That the right to charge or impeach any Officer or Officers of His Majesty’s Gov- 
ernment, in this province, with or for any Crime or Criminal Offence, or misdemeanor 
in Office (if any such right exists in this Province), is by Law vested in the entire 
Community of the people of this Province. 

Resolved, 


1. The question of the impeachment had already been officially brought before the Execu- 
tive Potabat by Sir George Prevost. On February 28th, the Council was asked to report ee 
the wisdom of acceding to the request of the House of Assembly for the suspension ‘ 2 
chief justices and on the expediency of furnishing the accused with the heads of impos nat 

.previous to their being transmitted to His Majesty’s Government. The Council neon ce 
they had equally with the chief justices “so strong a Bias on their Minds as must ta es wey. 
all weight or importance from their judgment in this Matter, and were they, in comp zal d 
with Your Excellency’s Commands to declare their opinion which under other. cron an es 
it would have been their bounden Duty to do, it might lead Your Excellency into Error, an 
thus prove of most pernicious Consequence to His Maiesty’s Government. 

From the copy in the Canadian Archives, Q. 127, page 238. 
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That the right to charge or impeach any Officer or Officers of His Majesty’s 
Government in this Province with, or for any crime, Criminal Offence, or mis- 
demeanor in Office doth not vest nor can be vested in any one part of the people of 
this Province more than in another, but is vested in the whole, collectively, gener- 
ally and equally. 

Resolved, 

That since the right to impeach any Officer or Officers of His Majesty’s Govern- 
ment in this province with or for any Crime, Criminal Offence or Misdemeanor in 
Office doth not vest in any one part of the people of this province more than another 
but is vested in the whole collectively, generally and equally, the right to charge any 
Officer or Officers with or for any Crime, Criminal Offence or Misdemeanor in Office 
doth not nor can exclusively exist in the representatives of any one part of the people 
of this province nor can by them be exercised without the participation of the 
remainder. 

Resolved, 

That the Members of this House are a component part of the people of this prov- 
ince. 
Resolved, 

That the Members of this House being appointed by the Crown for Life, do sit 
and vote in the provincial parliament in their own right and are not represented in 
the Assembly. 

Resolved, 

That the Assembly of this Province, inasmuch as the Members of this House are 
a component part of the people of this Province, and are not therein represented, are 
the representatives of a part only of the people of this province. 

Resolved, 

That every charge or Impeachment, of the Assembly alone, is a charge or Impeach- 
ment of a part only of the people of this Province. 

Resolved, 

That every charge or Impeachment by the Assembly alone, being a charge or 
Tmpeachment by a part only of the people of this province, no charge or Impeachment 
of any Officer or Officers of his Majesty’s Government in this province with or for 
any Crime, Criminal Offence or Misdemeanor in Office can by the Laws and Con- 
stitution of this province be exhibited by the Assembly alone, nor without the partici- 
pation of this House. 

Resolved, 

That the Imperial Parliament of the United Kingdom of Great Britain and Ire- 
land is the true and perfect representative of the entire Community of the people of 
the said United Kingdom. 

Resolved, 

That the right to charge or impeach any Officers of His Majesty’s Government 
with or for any Crime, Criminal Offence or Misdemeanor in Office is by the Law and 
Constitution of the United Kingdom of Great Britain and Ireland vested in the 
entire Community of the people of the said United Kingdom but is exercised on their 
behalf and in their right by the House of Commons alone to the Exclusion of the 
House of Lords. 

Resolved, 

That the right of hearing and determining all Impeachments exhibited in the 
United Kingdom of Great Britain and Ireland, by the people of the said United King- 
dom by the Ministry of the House of Commons is by the Law and Constitution of the 
said United Kingdom vested in the House of Lords to the exclusion of the House of 
Commons, and of every other Tribunal. 

Resolved, 


That the exclusive right of hearing and determining all Impeachments exhibited 
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in the United Kingdom of Great Britain and Ireland by the people of the said United 
Kingdom by the Ministry of the House of Commons being vested in the House of 
Lords, the House of Lords is thereby and thereby only excluded from all participation 
in voting or exhibiting any such Impeachment, the Offices of accuser and Judge being 
totally incompatible. 
Resolved, 

That the right of hearing and determining Jmpeachments exhibited in this prov- 
ince by the people of this Province is not vested in the Legislative Council of this 
Province and that the Legislative Council is not therefore excluded from a participa- 
tion in voting or Exhibiting any such Impeachment. 

Resolved, 

That the Impeachment of the Honourable Jonathan Sewell His Majesty’s Chief 
Justice of this Province by the Assembly alone is an illegal and alarming assumption 
of power on the part of the Assembly. 

Resolved, 

That the Impeachment of the Honourable James Monk, Chief Justice of His 
Majesty’s Court of King’s Bench for the District of Montreal by the Assembly alone 
is an illegal and alarming Assumption on the part of the Assembly. 

Resolved, 

That the said Impeachments of the Honourable Jonathan Sewell, and of the 
Honourable James Monk by the Assembly alone, tend in their immediate Conse- 
quences to deprive this House of its lawful rights and privileges, to give the 
Assembly an ascendency and controul over this House which is entirely incompatible 
with the due exercise of its Legislative powers, to render the Judges of this province 
and all other Officers of the Crown in this Province dependent on the Assembly, and 
thereby endanger not only the right administration of Justice in this province but 
the right administration of His Majesty’s Provincial Government in General. 
Resolved, 

That this House doth solemnly protest against the said Impeachments of the 
Honourable Jonathan Sewell and of the Honourable James Monk by the Assembly 
alone and against all proceedings whatever, which have been and shall be had on the 
said Impeachments or either of them. 

Resolved, 

That an humble Address be presented to His Royal Highness The Prince Regent, 
beseeching His Royal Highness that he will be graciously pleased to permit His 
Majesty’s Faithful Subjects the Legislative Council of Lower Canada humbly to lay 
before the Throne the preceding Resolutions and that he will be further pleased: to 
take the Resolutions aforesaid into His Royal Consideration and thereon to grant 
such relief in the premisses as to His Royal Highness in his great wisdom shall seem 
meet and expedient for the security of the Rights of the Legislative Council, and of 
His Majesty’s Provincial Government in general, and for the Welfare of this Prov- 
ince in future. 

Resolved, : ee 

That an humble Address be presented to His Excellency the Governor in Chiet 
requesting him to lay the foregoing Resolutions, and the humble Address of this 
House to His Royal Highness The Prince Regent at the foot of the Throne in such 
way as he may judge to be most proper. 

Attest 
W™ Smith 
Clerk of the Legislative Council 
of the Province of Lower Canada. 


Endorsed— In 144. 
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No, 148. Quebec 18% March 1814. 
My Lord, 

Tt is with regret I have also to acquaint Your Lordship that a very productive: 
Revenue Bill which yielded during the last year nearly £20.000, together with the 
appropriation of £20.000 to His Majesty to aid in carrying on the War, and a like 
Sum for the use of the Militia have been lost in consequence of the Assembly having 
annexed to the Bill two exceptionable appropriations in which they knew the Council 
mould not concur, and which consequently occasioned their rejection of the Bill.” 

The time of the House of Assembly has been engrossed almost the whole of the 
Session by the consideration of the power and authority exercised by His Majesty’s 
Court of Justice in this Province under the denomination of Rules of Practice ;3— 

The attention of the House was called to this subject principally by M* Stuart 
the former Solicitor General who had been dismissed from his Office during Sir 
James Craig’s Administration, and whose personal Animosity towards the two Chief 
Justices, and particularly towards M*™ Sewell, has shewn itself too strongly in the 
course of the proceedings against those Gentlemen to leave a doubt upon the mind of 
any unprejudiced person with regard to his motives on this oceasion;— Through his 
influence with some of the leading Canadian Members, who had been induced to con- 
sider M'. Sewell as the author or adviser of the conduct pursued towards the Cana- 
dians during the former Administration, a party sufficiently strong was obtained in 
the House, to vote for the Resolutions which have passed, and for the Address and 
Articles of Impeachment which followed upon them;— It is necessary however to 
observe to Your Lordship that this did not take place without an opposition on the 
part of all the English Members present in the House;— The whole number which 
voted upon the different questions did not exceed twenty five, being but half the 
Representation, and out of that number the Impeachment was finally carried- by a 
Majority of nine only;— In the other stages of the Proceedings the minority know- 
ing that their opposition would be unavailing, seldom voted, and only did so in the 
last instance that it might appear upon the face of the Journals who were the Persons 
that supported the measure. 

; Amongst them Your Lordship will find the names of several who had conceived 

themselves aggrieved by the treatment they had received before I assumed the Gov- 
ernment ;— From this circumstance, as well as from the nature of the Articles of the 
Impeachment, it is very evident that the whole of these proceedings have originated 
in personal pique and party spirit. 

The Addresses to His Royal Highness the Prince Regent from the Executive 
Council and Judges of the Courts of King’s Bench,® and from the Legislative Council 
with the Resolutions of that body ;® all which followed almost immediately upon the 
Proceedings above mentioned and which I have transmitted to Your Lordship in my 
Dispatches N°. 145 & N° 146; will strongly evince to Your Lordship the sense enter- 
tained, by the highest and most respectable Servants of the Crown and by the first 
authorities in the Country, of the nature of those proceedings. 

It is but common Justice to the characters of the two Gentlemen against whom 
such serious Charges have been preferred to assure Your Lordship, that during the 





1. From the copy in the Canadian Archives, Q. 127, page 266. 

2. The bill referred to provided for the renewal of the Revenue Act of 1811, 51 Geo. III, 
cap. 1. ‘The Assembly added to this bill appropriations for the expenses of agents to present 
a special address of the Assembly and to prosecute the charges of impeachment. See page 457 
note 3, and page 456, note 2. ‘ ‘ 
See page 443. 

. See page 447, note 2. 
. See page 458. 
. See page 459. 
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period of my residence in this Province,—now nearly three Years, I have never from 
any quarter, until the present accusation was made, heard a suggestion against their 
integrity or ability in the discharge of the duties of their high Stations, which I have 
every reason to suppose they have filled with great .credit to themselves, and great 
advantage to the Public, by the due and impartial Administration of Justice in the 
Province; 

Previous to my receiving the Address of the Assembly! with their Address to the 
Prince Regent and the Articles of Impeachment accompanying it, I had submitted 
the subject of the suspension of the Chief Justices, as well as the propriety of fur- 
nishing them with Copies of the Articles of Impeachment, to the Executive Council 
who made the Report, a Copy of which is herewith transmitted.2 

As, notwithstanding this Report, I knew the opinion of each Member of the 
Council to be against the suspension, and in favour of supplying the Chief Justices 
with Copies of the Charges, I did not hesitate,— my own sentiments agreeing with 
their opinion— to make to the Address of the Assembly the Answer a Copy of which, 
together with a Copy of their Address? I herewith transmit;—which Answer as 
Your Lordship will perceive by referring to the 634 page of the printed Proceedings 
which I have transmitted gave rise to the violent and intemperate resolutions, on 
the part of the House, which followed. 

* Tn order however to distinguish between me and those whom the Assembly were 
pleased to term my evil disposed advisers they immediately afterwards passed the 
Resolutions of which I enclose a Copy. 

The appropriation of Two thousand pounds to defray the expences of the Agent 
appointed by one of these Resolutions was one of the appropriations annexed to the 
Revenue Bill before mentioned and which occasioned it’s rejection by the Council. 

It is, I understand, the intention of M™ Stuart in consequence of his nomination 
by the House, to proceed to England to support the Articles of Impeachment, and it 
is said, but I do not know that there are grounds for the Report, that some of the 
Party have subscribed to bear his Expences.® 

The Chief Justices have been furnished with Copies of the Articles of Impeach- 
ment and of the proceedings upon them; and Chief Justice Sewell having strongly 
solicited for leave of absence in order to proceed to England for the purpose of 
making his defence should he be called upon for that purpose I have granted him 
leave of absence for six months, and he will embark by the first opportunity after the 
opening of the Navigation.® 

During the Session an Address was voted and prepared by the Assembly to His 
Royal Highness the Prince Regent upon the State of the Province;’—A Copy of 
this Address which I now transmit to Your Lordship was sent to me, and I was after- 
wards addressed by them to transmit their Address to His Royal Highness by such 
Messenger or Messengers as I might be pleased to appoint for that purpose, and to 
order an Advance of a sum not exceeding One Thousand pounds Currency to defray 
the expences of the said Messengers and that the House would make it good;— 

Fearing lest the verbal Answers which I had given to this Address might be 
misunderstood by the Assembly I sent the written Message, of which I transmit a 
Copy; Shortly afterwards the Council addressed me in order to obtain Copies of 


. See page 454. ; 
. For the report of the Executive Council see page 459, note 1. 
. See page ee ena 5 
.S , note 1. d rn ie 
a Brace lewever: did not prosecute the charges against the chief justices. ; 
’ For the arguments advanced by Chief Justice Sewell in support of his claim to be 
furnished with a copy of the articles of impeachment see the Canadian Archives, Q. 180, pt. 3, 
page 644. 
7. See page 457, note 2. 
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tle Addresses of the House to His Royal Highness the Prince Regent and to myself 
with my Answers, as they had been refused access to the Journals of the Assembly.— 
And the same being furnished to them they passed the resolutions! A Copy of which 
I also transmit to Your Lordship and the last of which I can only account for from 
a total misunderstanding on the part of the Council of my intentions, as it must be 
evident to Your Lordship from the terms of the answer that I did not mean even to 
take into my consideration the nomination of a person to present the Address of the 
House to His Royal Highness the Prince Regent until the three Branches had 
concurred in an Appropriation for that purpose. 

The appropriation of the sum of one thousand pounds for defraying the expences 
of these Messengers was the other exceptionable appropriation annexed to the Revenue 
Bill to which I have before alluded, and the Assembly in consequence of it’s rejection 
by the Council have not thought proper to present the Address to His Royal High- 
ness the Prince Regent in order that it might be transmitted. 

I have thus detailed to Your Lordship at length the principal proceedings of the 
late Session, during which so much of intemperate Spirit has been manifested and 
so constant a disagreement between the two Branches, that I have been happy to avail 
myself of the opportunity which the termination of the period of four years for which 
the Assembly was called together has afforded me of recurring to the sense of the 
people for the choice of new Representatives. 

The Provincial Parliament will be dissolved by Proclamation on the 31*. instant 
and the writs for the new one made returnable the 13. May next. 

From the ineffectual opposition made by the English Members to the proceedings 
in the last and preceding Sessions of the late Parliament, few, if any of them will 
be induced again to offer themselves as Candidates, and I imagine nearly the whole 
ot the next Representatives will be Canadians. 

Notwithstanding the measures which the late Assembly have adopted I have no 
reason to distrust their Loyalty or attachment to His Majesty’s Person and Govern- 
ment;— The loss of the Revenue Bill and of the Appropriations they had made for 
the Public Service are, I know, matters of sincere regret to many of them, and I am 
not without hopes that I shall find the next Assembly well disposed to make good the 
grants of the former one and to give me their cordial support in the Administration 
of the Government. 

I have the honour to be 
My Lord 
Your Lordship’s most obedient humble Servant 
GEORGE PREVOST. 
The Right Hon, 
Earl Bathurst 
(cs a 


BATHURST TO PREVOST. 


Sir G. Prevost - Downing Street 
ees 12 July 1814 
Sir, 


Your Dispatches to No. 160 inclusive, with the Exception °, 
received and laid before The Prince Regent — pion, oF aye bareaber 
The Success which has marked. the opening of the Campaign both in Upper & 
Tower Canada has again called forth from His Royal Highness the Expression of 
that approbation of the Conduct of the Officers and men engaged, which I have so 








e Bee prge 457. 1 
. See Prevost’s later report confirming this opinion, p. 467 
8. From the copy in the Canadian Archives, Q. 136A. ine 37. 
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frequently had occasion to communicate to you in former Dispatches— But while 
His Royal Highness contemplates with the highest satisfaction these proofs of the 
Union and Cordiality which subsist between those engaged in the Military & Naval 
Service of the Province, He cannot, without deep regret, view the late Proceedings 
of the House of Assembly of the Lower Province as calculated to excite disunion 
among H. M’s Subjects, & to paralyze the operations of the War at a moment when it 
is most necessary that they should be prosecuted with Vigour— The short time 
which has elapsed since the receipt of those dispatches has precluded me from bring- 
ing under His Royal Highness’s Consideration those discussions and disputes in 
which the House of Assembly has been engaged— But altho’ I am thus prevented 
from adverting to those charges against the Judges, which relate to the Rules of 
Practice established by them, I cannot avoid availing myself of the earliest oppor- 
tunity of expressing the entire disapprobation of H. M’s Government of those articles 
of accusation, which impute to the advice of M™ Sewell & M™ Monk, such of the 
acts of Sir Jas. Craig as the Assembly consider to be improper or illegal! H.M.’s 
Gov* never can admit so novel & inconvenient a Principle as that of allowing the 
Governor of a Colony to be divested of his responsibility for the acts done during his 
administration or permit him to shield himself under the advice of any Persons, how- 
ever respectable, either from their character or their Office— nor can I believe that 
the House of Assembly will, upon more dispassionate Consideration, deem such a 
principle (the admission of which is implied in the charges that have been made by 
them) as likely either to give additional security to their own privileges, or to the 
Rights and Liberties of their Constituents.” 


TI have the honor & 
BATHURST 


PREVOST TO BATHURST. 


Private Head Quarters, Chazy. 
State of New York 
4th Sept, 1814 
My Lord/ 

I have to acknowledge the honor of Your Lordships private dispatch of the 12% 
July which reached me the 28, Ultimo. 

The divisions between the two Houses of Legislature and the intemperate pro- 
ceedings of the House of Assembly alluded to in Your Lordship’s Letter may and pro- 
bably will in part be renewed at their next meeting, but however such proceedings 
are to be deprecated, I by no means apprehend from their renewal the evil conse- 
quences anticipated by Your Lordship, or the want of that support from the House 
of Assembly which the Loyalty and attachment of His Majesty’s Canadian Subjects 
have hitherto procured for me. 

Amidst all the Contests which have taken place between the two Branches of the 
Legislature, it is but Justice to the House of Assembly to say that I have invariably 
found a disposition on their part to forward the Views of Government by promoting 
the measures I have submitted for their consideration, and when those measures have 
failed of being carried through, it has been more owing to differences. between the 
House and Council upon points of privilege and of a personal nature, than from any 
desire on the part of the former to embarrass the Government, or to withhold that 
assistance I was entitled to expect from them. At my first meeting of the Provincial 








1. See page 448. me 

2, Thi tyeostinn is more fully discussed by Lord Bathurst in his despatch of July 12th, 
1815. See page 469. 

8. From the copy in the Canadian Archives, Q. 128, pt. 1, page 208. 
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Legislature after my arrival in the Province, I plainly saw that I could not rely upon 
the strength of the English Party in the House for effecting those measures I might 
wish to carry through it. Hs 

That party being in numbers not more than one fifth of the representation and 
having from the support it had given to the strong measures of the late Administra- 
tion, lost its former influence in the House and become objects of jealousy and dis- 
trust to the whole of the Canadian Interest, I was sensible that by conciliating the 
Canadian Representatives I could alone hope to succeed in the accomplishment of 
any object I might have in view (and which required the Aid of the Assembly) for 
the furtherance of the public service in this Colony. 

I therefore early after I assumed the Government gave my attention to cultivate 
the good will of this class of His Majesty’s Subjects in the Province, and by occa- 
sionally bringing them forward when favorable opportunities offered, and when they 
had a right to expect their interests and pretensions should be consulted, by making 
them partake of the patronage before almost exclusively bestowed upon the English 
Subjects, and by an attention to the Catholic Clergy and more particularly to its 
Head, I succeeded in gaining the confidence of the People generally which has since 
strongly manifested itself in the readiness with which the House of Assembly in the 
different Sessions that have met since my residence in Lower Canada, have given into 
my views and supported the measures I have submitted to them. 

The leading Members of the late House were those who suffered severely, and as 
they conceived unjustly by their imprisonment under the former Administration?; it 
was therefore to be expected that emboldened by the notice which had been taken of 
them, as soon as they began to feel their own consequence and power in being able to 
influence the proceedings of the Assembly, they would naturally be desirous to make 
that power felt by those whom they thought the Authors of their ill treatment. The 
Chief Justice having become particularly obnoxious to them, from the part he was 
supposed to have taken in it, as Sir James Craig’s principal Adviser, they readily 
entered into M*. Stewart’s views and united with him in the proceedings which have 
taken place against the two Chief Justices, and which being resisted on the part of 
the Council occasioned most of the Contests that occurred between the two Branches 
during the last Session. 

I am not however aware that in my former Reports to Your Lordship on this 
subject I have any where intimated that these contests had at all affected the cordi- 
ality which subsisted between the House and myself, or had induced them to withdraw 
the confidence they had before reposed in me— in stating to Your Lordship my expec- 
tation of a more favorable disposition of the new Assembly I had merely in view 
their renewal of the revenue Act and appropriations which had been lost by the dif- 
ferences between the two Branches during the last Sessions, as several of the leading 
Canadian Members had assured me of their regret in having allowed those differences 
to interfere with the public service— The Proceedings against the Chief Justices 
and the Contests to which they had given rise, as well as the other differences between 
the two Houses appearing to me to be common to all Colonial representations and 
such as had before frequently occurred in His Majesty’s other Provinces, where Con- 
stitutions nearly similar existed, I confess I felt no serious alarm from even a 
prospect of a renewal of those differences, of any embarrassment to His Majesty’s. 
Government, or any encrease of the difficulties of my situation. I was aware that in 
a neighbouring Province (Nova Scotia) the like proceedings of impeachment had 
been instituted by the Assembly against the Judges in that Colony, that the same had 








~ 


1. A conspicuovs example of Prevost’s use of the patronage was afforded by his appoint- 
ment of Pierre bedard, who had been imprisoned by Craig, to the position of Judge of the 
Provinvial Court for the District of Three Rivers. 

See page 428, 
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been resisted on the part of the Council, and yet sustained by His Majesty who had 
thought fit to direct the Impeachment to be heard before the Privy Council!—that 
the J udges having been fully acquitted of the charges preferred against them, 
remained in their Offices for many years afterwards with credit to themselves and to 
the satisfaction of the people, and that the Province had continued in peace and free 
from similar contentions ever since— as I thought it not unlikely that the same 
course might be pursued by His Majesty’s Government on the present occasion which 
I felt confident would result in a similar acquittal, I looked forward to the termina- 
tion of our late differences as the consequence, and such I cannot but think would 
be the case unless other views and dispositions influence the ruling party in the 
Assembly beyond those by which I consider them to be actuated. The Canadian 
Members returned to serve on the present House are for the most part the same per- 
sons who composed the last, and it is highly probable that the Characters which took 
the lead in the former will continue to lead in this;—these Leaders are chiefly 
Lawyers, men who as it appears to me as merely seeking an opportunity to dis- 
tinguish themselves, as the Champions of the Public for the purpose of gaining 
popularity and who are endeavouring to make themselves of consequence in the eyes 
of Government in the hope of obtaining employment from it— some of them held 
Offices conferred upon them by myself and all of them I have reason to think was it 
necessary to purchase their Services would be willing to barter them— several of 
the most respectable English Members of the late House as I have already intimated 
to Your Lordship would probably be the case have declined becoming Members of 
the new ;?—other English Members have however been elected, but the whole English 
representation bearing so small a proportion to the Canadian, their support alone, 
supposing them all united would not afford any effective aid to the Government. 

From what I have said on this subject Your Lordship will perceive that it is not 
probable there can be more than one party in the present Assembly, and that almost 
wholly Canadian, with the power as being in fact nearly the whole House of effecting 
whatever their Leaders may think proper to propose; with regard to their general 
principles and disposition, I cannot bring myself to think that they are either at 
present or likely soon to become hostile to His Majesty’s Government— the support 
I have hitherto met with from the Assembly, I still confidently look forward to and 
from the characters both of the old and new Members I trust I shall not be disap- 
pointed in my expectations of finding a majority willing to promote whatever measure 
I may propose for the good of the Public Service. 

I am aware that a different opinion prevails on this head with some highly 
respectable Officers of His Majesty’s Government in this Country and that by them 
the most criminal and corrupt views and motives are ascribed to the Leaders of the 
Canadian Party; that the late proceedings are considered as a proof of their wish 

-and intention to lower in the public opinion all the constituted authorities, and thus 
by lessening the respect and attachment of the People to the Government to prepare 
the way for whatever change may be proposed. 





1. As early as 1787, a case arose in Nova Scotia which resulted in the impeachment of 
two of the judges. . Before a committee of the House of Assembly charges of miscondyct were 
made by two attorneys against Isaac Deschamps and James Brenton, the assistant justices 
of the Supreme Court of the Province, with the result that the Lieutenant Governor was 
requested to institute an inquiry into the conduct of the judges. A report of the statements 
of the Attorneys making the charges was submitted to the Council of the province and the 
Lieutenant Governor reported that while the case required more deliberate consideration the 
more serious charges appeared to be without foundation. In 1790, the Assembly presented 
articles of impeachment against the two judges and asked that the judges be suspended. On 
the advice of the Council, Lieutenant Governor Parr refused to comply with this request o} 
the Assembly. The articles of impeachment were then transmitted to the British Govern- 
ment and referred to a committee of the Privy Council which reported in favour of the judges. 
See Beamish Murdocn, A History of Nova Scotia, Vol. III. 

2. See page 464. 


29ce—3803 


468 OANADIAN ARCHIVES 
4 GEORGE V., A. 1914 


This may possibly be true with regard to some few Members of the House, altho’ 
I very much doubt it,—but as respects the Majority I conceive is unfounded, and that 
their Loyalty and attachment are sufficiently strong to be proof against any such 
attempts to seduce them ;— 

I am however free to confess to Your Lordship that a continuance for any great 
length of time of similar contests between the two Houses, to those which have lately 
embroiled them, marked by the same unyielding dispositions, as have been mani- 
fested on both sides, might by preventing their agreement on any subject, materially 
impede the Public Service very much, embarrass the Government in accomplishing 
those objects which would require Legislative interference, and finally weaken the 
loyalty and attachment of the people,— For the prevention of these evils I see no 
other means more effectual than a perseverance in the conciliatory course I have 
already adopted with regard to the Canadians, together with an encrease to the num- 
bers of the Legislative Council: By introducing into it men of firmness and modera- 
tion who at the same time that they would not give way to any open and marked 
infringement of the constitution, would occasionally yield to the reasonable wishes 
and views of the Lower House, the present heat and animosity subsisting between the 
two Branches might perhaps be in a great measure allayed and more cordiality and 
agreement take place in their future proceedings.— But I do not think that the 
exercise of the power given to His Majesty of the 31°. Geo: 34.1 of making the Office 
of Councillor hereditary and conferring upon them titles of honor would in the pre- 
sent state of the Country be attended with any good effect— An hereditary and 
ennobled Legislative Council would be viewed by the Assembly with more jealousy and 
distrust than even the present one,—particularly as it would be extremely difficult 
to find amongst the Canadians characters sufficiently respectable upon whom that : 
distinction might be conferred. To add to the present Council is however absolutely 
necessary and it is therefore my intention shortly to propose to Your Lordship the 
names of such persons as I think may be safely called to that House and who would 
form not only an accession of strength to it, but give it a character more likely to 
obtain the confidence of the Assembly than the present one.— 

I have thus detailed to Your Lordship at length my sentiments upon the points 
contained in Your Letter, I am happy to think that you will have an opportunity of 
comparing them with those which you will probably receive upon the same subject 
from an able and enlightened Officer of this Government, the Chief Justice who must 
before this time have reached England?—his prejudices which I know to be strong 
will not perhaps allow him readily to subscribe to all my Opinions, but I am confident 
he will honestly and conscienciously give you all the information he can afford 
respecting the Politics of this Country, and from our united Statements, Your Lord- 
ship will be able to form a tolerably correct estimate of our situation, and of the 
best means of improving it. 

I have the honor to be 
My Lord 
Your Lordship’s Most Obedient 
and most humble Servant 

To The Right Honb! GEORGE PREVOST 
Karl Bathurst 
&, &, &, 
Endorsed. Chazy, State of New York 4. Sept. 1811 

Lt. Gen!. Sir G. Prevost 

Private 
R. 9. October 


1. See the Constitutional Act of 1791, Constitutional Documents, 1759-1791 
Doughty, 1907, page 696. WAR) » Shortt and 
2. See page 463. 
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Downing Street 12. July 1815 
Sir, 


In my despatch of the 12%. July 1914? I had the honour of acknowledging the 
Receipt of certain Charges preferred by the House of Assembly of Lower Canada 
against The Chief Justice of the Province, and The Chief Justice of The Court of 
King’s Bench for the District of Montreal. 

I at that time conveyed to Sir George Prevost the opinion of his Majesty’s Gov- 
ernment, as to such of those Charges, as related to acts done by a former Governor of 
the Province, which the Assembly assuming to be improper or illegal, imputed by a 
similar assumption to the Advice given to The Governor by The Chief Justices— 
On those Charges, as I then stated, no enquiry could be necessary, for none could 
have been instituted without the Admission of the Principle, that the Governor of 
a Province might at his own dis¢retion divest himself of all responsibility on points 
of political Government. I could not believe, that the House of Assembly of Canada 
could on Reflection suppose, that any Governor of the Province, who had improperly 
dismissed some public Officers, or arrested others who had promoted the views of His 
Majesty’s Enemies in the Province, or given just rise to the suspicion of The United 
States by the improper employment of Spies within their Territory ;3? would be allowed 
to plead in his vindication, that his mind had been poisoned and incensed by the 
Slanders of the Judges, or his Conduct guided by their pernicious Counsel— It is 
impossible however not to add, that in this Case there is no reason to suppose that 
Sir James Craig’s Conduct was such as to need-any, still less this, vindication. The 
House of Assembly never pretended, either during his life, or during the long Inter- 
val which has succeeded his Death, to make any Charge against that Officer, or to 
question the propriety of his Administration of the Government, nor do they appear 
to have discovered that the acts, now complained of, were illegal, until it was thought 
they might be brought in aid of an accusation against The Chief Justice arising out 
of Circumstances totally distinct— 

With a view therefore to the general Interests of the Province, and even to the 
just Privileges of The House itself, His Royal Highness was pleased to refer for 
Consideration to The Lords of The Privy Council only such of the Charges brought 
by The House of Assembly, as related to the Rules of Practice established by the 
Judges in their respective Courts, these being points upon which, if any Impropriety 
has existed, The Judges themselves were solely responsible— 

_ I have now the Honor of transmitting to you the Result of this Investigation, 
which has been conducted with all that attention and solemnity, which the Importance 
of the subject required, and which I have to desire that you will take the earliest 
opportunity of communicating to The House of Assembly*—In making that Com- 
munication to The House, you will not fail to express the Regret, with which His 
Royal Highness has viewed their late proceedings against two Persons, who have so 
long and so ably filled the highest judicial Offices in the Colony; a circumstance the 
more to be deplored, as tending to disparage in the Eyes of the inconsiderate and 
ignorant, their Character and Services and thus to diminish the Influence to which 





1. From the original in the Canadian Archives, G.7, page 40. 
2. See page 464. 

8. See page 449. 

4, See page 472, note 3. 
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from their Situation and their uniform propriety of Conduct they are so justly 


entitled, 


Lieut General 


I have the Honor to be, - 
. Sir, 
Your most obedient, 
humble Servant, 


Sir Gordon Drummond K.O.B. BATHURST 
& & &© ¢ 


The Order of 
the Prince Re- 
gent in Council. 


DECISION OF THE PRIVY COUNCIL IN THE CASE OF 
THE IMPEACHMENTS.! 


AT THE CouRT AT CARLTON HOUSE, THE 29TH OF JUNE, 1815. 


(L.8.) 
PRESENT 
His Royau HigHness THE Prince REGENT, 

His Royal Highness the Duke Earl of Liverpool, 

of York, Earl of Chichester, 
His Royal Highness the Duke Earl of Mulgrave, 

of Cumberland, Lord Charles Bentinck, 
Archbishop of Canterbury, Viscount Palmerston, 
Lord President, Viscount Melville, 
Lord Privy Seal, Viscount Sidmouth, 
Duke of Montrose, Viscount Jocelyn, 
Lord Chamberlain, Viscount Castlereagh, 
Marquis of Winchester, Lord George Beresford, 
Marquis Wellesley, Lord Arden, 
Marquis Camden, Mr. Wellesley Pole, 
Lord Steward, Mr. Bathurst, 
Earl of Chesterfield, Mr. Long, 
Earl of Harrington, Mr. Chancellor of the Exche- 
Karl of Buckinghamshire, quer. e 


Earl of Chatham, 


WHEREAS there was this day read at the board a report from 
a committee of the Lords of his Majesty’s most honourable Privy 
Council,? dated the 24th of this instant, in the words following 
viz. 

“Your Royal Highness having been pleased, by your order in 
council of the 10th of December last, in the name and on the 
behalf of his Majesty, to refer unto this committee a letter from 
Earl Bathurst, one of his Majesty’s principal Secretaries of State, 
to the Lord President of the Council, transmitting copy of a letter 
from Sir George Prevost, dated Quebec, the 18th of March, 1814,3 
forwarding an address of the House of Assembly of Lower Canada 
to your Royal Highness, with certain articles of complaint, there- 
in referred to, against Jonathan Sewell, Esq. his Majesty’s Chief 





1. From the printed enclosure in the foregoing despatch, the Canadian 
Archives, G. 7, page 46. 

2. The Committee of the Privy Council consisted of the Lord President, 
Earl Bathurst, Lord Ellenborough, Sir William Scott, the Master of the 
Bouse, Sir John Nicholl, Lord Chief Justice Gibbs and the Lord Chief 

aron. 

8. See page 462. 
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Justice of the Province of Lower Canada, and James Monk, Esq. 
Chief Justice of the Court of King’s Bench for the district of 
Montreal; and also transmitting a memorial from the Executive 
Council Judges in the court of Appeal, and of the puisnd J udges 
of the Court of King’s Bench for the district of Quebec, and of the 
' Court of King’s Bench for the district of Montreal, in the said 
province of Lower Canada, praying to be included in the examina- 
tion and decision of the said articles of complaint, together with a 
~ petition from the said Jonathan Sewell, Esq.; in which letter the 
said Earl Bathurst requests that so much of the said complaints of 
the House of Assembly, as relate to the rules of practice stated to 
have been introduced by the said chief justices into their respec- 
tive courts, may be submitted to your Royal Highness, in Council, 
in order that, if such rules shall be found to have been introduced, 
it may be decided whether in so doing the said chief justices have 
exceeded their authority: the Lords of the Committee, in obedience 
to your Royal Highness’s said order of reference, have taken the 
said letter and its inclosures into consideration, and having 
received the opinion of his Majesty’s Attorney and Solicitor-Gen- 
eral, and been attended by them thereupon, and having maturely 
deliberated upon the complaints of the said House of Assembly, so 
far as they relate to the said rules of practice, their Lordships do 
agree humbly to report as their opinion to your Royal Highness, 
That the rules, which are made the subject of such complaint of the 
said House of Assembly of Lower Canada, against the said chief 
justices, Jonathan Sewell, Esquire, and James Monk,: Esquire, 
which, their Lordships observe, were not made by the said chief 
justices, respectively, upon their own sole authority, but by them, 
in conjunction with the other judges of their respective courts, are 
all rules for the regulation of the practice of their respective 
courts, and within the scope of that power and jurisdiction with 
which, by the rules of law, and by the colonial ordinances and acts 
of legislation, these courts are invested, as consequently that 
neither the said chief justices, nor the courts in which they preside, 
have, in making such rules, exceeded their authority, nor have been 
guilty of any assumption of legislative power.” 


His Royal Highness the Prince Regent, having taken the said report into con- 
sideration, was pleased, in the name and on the behalf of his Majesty, and by and with 
the advice of his Majesty’s Privy Council, to approve thereof; and to order, as it is 
hereby ordered, That the said complaints, so far as they relate to the said rules of 
practice, be, and they are hereby dismissed this board.1 


(Signed) JAMES BULLER. 





1. Chief Justice Sewell was apprehensive lest the decision of the Government might be 
interpreted as applying only to the charges relating tc advice given to the Governor and to 
the Rules of Practice and asked that all doubts as to the scope of the decisions should he 
removed. Lord Bathurst, in a letter to Mr. Sewell of July 27, 1815, stated that “ the charges 
not specifically adverted to in my letter, appeared to be, with one exception, of too little 
importance to require consideration, and that (the one against Mr. Monk, which charges him 
with having refused a writ of habeas corpus) was, as well as all the other charges which are 
not founded on the Rules of Practice, totally unsupported by any evidence whatever. The 
Canadian Archives, G.7, page 4). 
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Separate & 
Confidential 
Downing Street 
12% July 1815 

Sir 

I transmit to you by the present mail a copy of the decision to which the Privy 
Council have come after a full investigation of the charges brought by the House of 
Assembly of Lower Canada against the Chief Justices M™ Sewell and M™ Monk so far 
as they related to points for which the Judges were responsible. As it is not improb- 
able that the same spirit which led the assembly to bring forward those charges in 
the first instance may induce them to urge them or similar charges at some future 
period I deem it necessary to furnish you with instructions for your guidance in such 
a case, and I have therefore to desire that in the event of this question being again 
agitated and your having reason to believe that it will meet with a favorable recep- 
tion in the House, you should forthwith dissolve the assembly before it shall have 
proceeded to embody its resolutions in the shape of specific charges.” 


I have the honor to be 
Sir 
Your most obedient 
Humble Servant 


Lieut General BATHURST 
Sir Gordon Drummond K.C.B. 
&e & &e 


RESOLUTIONS OF THE HOUSE OF ASSEMBLY ON THE DECISION IN 
THE CASE OF THE IMPEACHMENTS. 


JOURNAL OF THE HOUSE OF ASSEMBLY, LOWER CANADA, SATURDAY, 241TH FEBRUARY, 1816. 


* * * * * * * 


The order of the day, for the House in Committee, on the Report of the Special 
Committee to whom was referred the Message from His Excellency the Administrator 
in Chief, relating to the Order in Council on the Impeachments against the Honor- 
able the Chief Justices, being read; 

The House resolved itself into the said Committee. 

Mr. Speaker left the Chair. 

Mr. Dénéchau took the Chair of the Committee. 

Mr. Speaker resumed the Chair; 


1. From the original in the Canadian Archives, G.7, page 70. 

2. See page 473. 

3. from the Journals of the House of Assembly, Lower-Canada, 1816, page 340. 

In accordance with Lord Bathurst’s instructions Drummond communicated the decision 
of the Privy Council to the House of Assembly by a special message of February 2nd. (See 
the Journals. page 96.) A special committee was then appointed “to report their opinion on 
the most expedient manner of proceeding thereon.’ On February 23rd, this committee 
reported thatthe matters be disclosed, ‘ 

oe oe Heport fe as followeth :— 

our Committee having maturely deliberated upon the order of reference is of opinion 
that the matters disclosed in the said Message, will render necessary an humble feotbsdate: 
tion and Petition to His Royal Highness the Prince Regent, upon the subject; and that the 
great importance of the matters involved in the said Message, make it advisable that the 
wisdom of the House should be consulted, and its sense taken preparatory to such Represen- 
tation and Petition.” (Journals of the House of Assembly, 1816, page 320.) 

On the following day the House resolved itself into a committee to consider the above 
cee el the special committee and prepared the resolutions here given which were adopted 

y the House. 
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And Mr. Dénéchau reported, that the Committee had come to several Resolutions, 
which he was directed to submit to the House, whenever it shall be pleased to receive 
the same. 

ORDERED, That the Report be now received. 

And he read the Report in his place, and afterwards delivered it in at the Clerk’s 
Table, where it was again read. 

The Resolutions contained in the said Report are as followeth: 


Resotvep, As the opinion of this Committee, that this House, acting in the name of 
the Commons of Lower-Canada, in its proceedings relative to the Impeach- 
ments of Jonathan Sewell, Esquire, Chief Justice of the Province, and 
James Monk, Esquire, Chief Justice of the Court of King’s Bench for the 
District of Montreal, was influenced by a sense of duty, by a desire to 
maintain the Laws and Constitution of this Province, and by a regard for 
the public interest, and the honor of His Majesty’s Government. 

Resotyvep, As the opinion of this Committee, that the Commons of Lower-Canada 
were entitled to be heard, and to have an opportunity of adducing evidence 
in support of their Charges against the said Jonathan Sewell and James 
Monk, Esquires. 

ResotveD, As the opinion of this Committee, that the resistance and opposition of 
the Legislative Council, of which the said Jonathan Sewell and James 
Monk, were and are Members, to the right of the Commons of Lower- 
Canada, to exhibit the said Charges, and the obstructions subsequently 
interposed to the prosecution of them, prevented this House from being, 
represented by an Agent to maintain and support the said Charges.! 


ResotveD, As the opinion of this Committee, that this House has always been, and is 
desirous, of an opportunity of being heard on the said Charges, and of 
supporting them by evidence, and hath reason to lament that no such 
opportunity hath hitherto been offered to them. 

ResotveD, As the opinion of this Committee, that an Humble Representation and 
Petition, on the behalf of the Commons of this Province, to His Royal. 
Highness the Prince Regent, be prepared, appealing to the justice of His 
Majesty’s Government, and praying that an opportunity may be afforded 
to His Majesty’s dutiful Commons of this Province, to be heard upon and 
maintain the said Charges.” 


DRUMMOND TO BATHURST. 


Duplicate. Castle of St Lewis 
No. 107. Quebec 27 Feby 1816 
My Lord, 


Since I had the honour of Addressing Your Lordship on the 12 of this Month, 





1. Ses page 456, note 2. , shinee 

2. A committee was subsequently appointed to prepare a representation in accordance 
with this resolution but its proceedings were cut short by a dissolution when the House met 

26th. ; 

Fee the dissolving parliament, Sir Gordon Drummond delivered the following address:— 

“The House of Assembly has again entered on the discussion of a subject on which the 
decision of His Royal Highness the Prince Regent, in the name and on the behalf of His 
Majesty, has already been communicated to them; and while I deeply regret that the Assembly 
should have allowed any consideration to overbear the respect which His Royal Highness’s 
decision claimed, I feel it my duty to announce to you my determination to prorogue the pre- 
sent Parliament, and to resort to the sense of the People, by an immediate Dissolution. 
(Journals of the House of Assembly, 1815, page 348.) : 4 

3. From the original duplicate in the Canadian Archives, Duplicate Despatches, Lower 
FE Tce a copy of this despatch see the Canadian Archives, Q. 136, page 28. 
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so intire a turn has taken place in the proceedings of the House of Assembly, that, 
it is with infinite regret I have to acquaint Your Lordship, I have been compelled, in 
obedience to the Instructions contained in Your Lordship’® Secret and confidential 
Despatch of the 12% July, to dissolve the Provincial Parlament. 

In my Despatch of the 12% inst, I informed Your Lordship that the Message by 
which I had communicated to the Assembly the pleasure of His Royal Highness the 
Prince Regent, on the subject of certain charges preferred by that House against the 
Chief Justices, had been productive of nothing more than a call of the House for the 
14, 

At that time I had not the least reason to anticipate any troublesome or disagree- 
able result from the measure,— on the contrary, good grounds were given me to sup- 
pose, that the consideration of the Message would be dropped in the Special Com- 
mittee which I knew would be appointed for its reference. 

On the 14". a special Committee was, as I expected, named for the consideration 
of the Message. It consisted of seven Members, and it was pretty well understood 
they never meant to report. : 

On the 21‘t however Mr. James Stuart, the chief instigator of the Charges, (who 
until then had been absent) and another Member? were added to the Committee. 

T now began to be apprehensive of what would follow. On the 234. the Committee 
reported that it was advisable that the sense of the House should be taken whether 
the matter disclosed in the Message did not render it necessary that another Petition 
and Representation should be presented to His Royal Highness The Prince Regent 
on the subject. 

The sense of the House was accordingly taken on the 24. when the Resolutions 
of which I have the honour to inclose herewith, a copy, were passed.? 

Finding therefore that the House was again bringing forward, and urging the 
same charges, I felt it my duty, pursuant to Your Lordship’ instructions, to dissolve 
the Provincial Parliament before the manifest intentions of the Assembly could be 
effected; which I trust will mieet Your Lordship’® approbation. 

This measure was certainly unlooked for, or the Schemes of this branch of the 
Legislature would have been less openly produced, and more warily agitated; for the 
natural ill consequences of the dissolution, to the Interests of the Province, cannot 
but be most severely felt, owing to the very distrustful system followed for years past 
by the Assembly, of passing Acts, for one year only. 

The Province will suffer so much from the temporary stagnation that must 
necesarily ensue, e’re the operations of the next Parliament can have come to its Aid, 
that I should reasonably trust, the Assembly would from a regard to its interests alone, 
be careful of again compelling His Majesty’s Government to have recourse to the 
game expedient. 

With such a composition however as the late headstrong Assembly and indeed 
several preceding ones, it is impossible to form ought_but vague conjectures; and in 
event of the same Members, or a majority of them, being unhappily returned to serve 
again, I should not feel warranted in holding out to your Lordship much hope of 
amendment. 

It has evidently been the design of the Assembly in the late Session, to attend to 
no business, with a view of perfecting it, until they had again brought forward their 
charges against the Chief Justices, setting at naught the decision of His Royal High- 
ness the Prince Regent thereon. Your Lordship will find this observation fully veri- 
fied when I inform you that altho’ a Month elapsed between the opening and closing 
of the Session, yet one Act only was passed, and that of a nature, comparatively 
speaking, unimportant. 








1. See page 472. : 
2. Mr. Bourdages. ne 
8. See page 472. 
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I will now give Your Lordship a few instances of the arrogant pretensions of 
this Body,— pretensions which if not determinedly opposed to their extinction, will 
not fail to lead to consequences the most disastrous to the Interests of the Mother 
Country. 

Shortly after the opening of this Session, I learnt, that under a Resolution of 
the House passed in the Session of 1815;! the Clerk had made an appointment of a 
certain person “to be their Law Clerk; with a suitable salary”; and it appeared 
to be the intention of the House to address me, for the purpose of fixing the amount 
of that Salary, intimating at the same time, that the Sum of 200 p’. annum would be 
‘@ proper stipend. 

Finding this glaring attempt at infringement of the Prerogative of the Crown 
unlikely to succeed, The House did not think it expedient to send me the projected 
Address, but continued to employ the Person as a Law Clerk; intending to remunerate 
him largely, and charge it as a contingent expense of the House. 

Now I must acquaint Your Lordship that in their anxiety to have this person 
{a Mr Christie) as their Law Clerk, of their own appointment, for which he was not 
to be indebted to the Crown, or to consider himself as its Officer, more was meant, 
than met the eye. 

I have good cause to believe it was their intention to employ this Mr Christie, 
who is a young Lawyer, as their Printer, for which this 200 p™ annum was to be a con- 
sideration, if indeed the tendency of this person to bring into contempt, by every 
means in his power, His Majesty’s Government, wanted that inducement. oA 

It happens that the Press that was used some years ago in printing the Paper 
called “ Le Canadian ”,? the Printer whereof, and others concerned in it, were arrested 
and put into confinement durimg the Administration of the late Sir James Craig,— 
this very Press is now in the hands of some of the most violent and factious Members 
of the Assembly, and was to have been conducted and superintended by the person, 
who in consequence of their appointment of him as a Law Clerk, would thus have 
been considered their devoted Servant. 

The necessity of such an Officer as Law Clerk in the House of Assembly, will not 
appear to Your Lordship very great, when I inform you that a large portion of the 
Members are Lawyers; still as the Legislative Council, who really were in want of 
professional Assistance, had, upon their address praying for such an appointment 
received that aid, I should not have hesitated to comply with the wishes of the House 
of Assembly, had they thought proper to submit them to me. 

Your Lordship will I fear think me trespassing upon your time, in the length of 
this communication, but on so important a subject, I feel it my duty to give Your 
Lordship every information which may enable you to form a just opinion of the 
Material of which this House of Assembly is composed, and what is to be expected 
from the conduct of those, of similar construction hereafter. 

A Bill having been introduced this Session for granting a salary to their Speaker 
a Member very properly observed, that as the Prince Regent’* pleasure had not yet 





1. On March 14, 1815, the House resolved “that it is expedient that a Law Clerk should 
be appointed, for the purpose of preparing Bills and other Law Papers for this House dur- 
ing the present Parliament, and that the sum of two hundred pounds per annum should be 
allowed to the said Clerk, to commence from the 1st of November next.” When the Assembly 
convened on January 26th, 1816, the Speaker reported that the Clerk of the House had 
appo ated Robert Christie to be Law Clerk and the appointment was thereupon approved. 

Robert Christie, the historian of Lower Canada, was a native of Nova Scotia. He was 
admitted to the bar of Lower Canada, and, as here indicated, became allied with the majority 
in the House of Assembly. Later, however, he became a supporter of Lord Dalhousie’s ad- 
ministration and was elected to the House of Assembly for the county of Gaspé. He was 
accused by the Assembly of having used his influence with Lord Dalhousie to secure the dis- 
missal of several members of the House from the office of justice of the peace and on these 
grounds was expelled from the House. He was repeatedly re-elected but was not permitted 
to take his seat by the majority in the House. He represented the county of Gaspé in the 
Assemb'y of the United Province from 1841 to 1854. 

2. See page 378, note 2. 
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been received, upon the former Bill, it would be better not to enter upon a discussion 
of the present one,—at all events until some communication had been made to the 
Governor on the subject. 

To this, a Mr. Sherwood, born I believe, but certainly brought up, in the United 
States of America, but who for some years has resided in Canada, replied, as nearly 
as possible, in the following terms; “that opinions were offered to that House quali- 
“fied by considerations to which he attached little consequence,— It was of no. 
““moment whether the former Bill was assented to or not,— he had great objections 
“to the former Bill— it had limited the Salary of the Speaker to the period of the 
“ Session, and seemed intended to impress him that it was at the good pleasure of 
“ Authority to deprive him of it, or to continue it:— that he spurned at debasement 
“by references, where there was no necessity, The public purse was with that House 
“to dispose of, and a prerogative riever never to be ceded. He only knew of one King, 
“the King of Great Britain,—neither Governors nor Ministers stood in his estima- 
“tion other than as responsible officers, whose actions came within the notice of that 
“ House:— some people might consider Ministers as Saints, the point of view in 
“which they stood before him was very different.” 

This Mr. Sherwood formerly lived in Upper Canada, and was a Member of the 
Assembly in that Province, when I understand he pursued the same line of conduct. 
On the breaking out of the late War, he removed to Lower Canada, to avoid serving 
in the Militia of the Upper Province, which in the part of the Frontier where he 
- resided, was liable to be called out en masse, at a moments warning.! 

The conduct of Mr. Papineau,” the Speaker of the Assembly I cannot but point 
out as so particularly reprehensible, that I shall feel it my duty to remove him from 
a situation he holds under Government, viz’. Judge Advocate of Militia. On all 
occasions has this Gentleman manifested a marked contempt towards the Government, 
and not only countenanced but also upheld by the influence of the chair in the House, 
those who sought to undermine its interests, and just powers. 

So far did the Speaker carry this contempt, as wholly to omit, (when the attend- 
ance of the House was commanded in the Legislative Council Chamber,) paying that 
respect which it was his particular duty to testify, to His Majesty’s Representative. 
He retired in the most abrupt and insulting manner, without offering the smallest 
obeisance to the Throne, (which was particularly remarked by the Members of the 
Legislative Council) and with a low expression of derision on his countenance, that 
tho’ not easily described, was visible to all present, and no doubt with the vulgar and 
ignorant was esteemed spirited conduct. 

The following will afford Your Lordship a specimen of the sentiments of Mr. 
Papineau: He most strenuously advocated and supported ‘all the Resolutions, and 
on the subject of a Message I sent to the Assembly, to make provision for a trifling sum 
which I had directed to be advanced on the emergency of the occasion, for making 
repairs indispensably necessary to one of the Goals, The Speaker observed “That the 
“most shameful abuses had existed in the manner of paying money, without first 
“ obtaining the consent of Parliament, and that until the Commons made a determined 
“vesistance, their political influence would never be established.—that in future when 
“any new situation might be created, the salary as well as the Person to hold it, 
“should be mentioned in the body of the Act, and thus the Commons would have 
“those men in power who the People chose, and no longer be subject to have favour- 


1. Samuel Sherwood represented the county of Grenville in the House of Assembly of 
Upper Canada from 1800 until 1808. -He was elected to the Assembly of Lower Canada for 
the county of Effingham in 1814 and again in 1816. Proceedings were taken against him in 
1816 for the publica‘ion of a libellous article in Le Spectateur Canadien. 

2. Louis Joseph Papineau had been first returned to the House of Assembly in 1808 by 
the county of Kent. From 1814 until 1830 he represented the western division of the city of 
montresl: He was elected Speaker of the House in January, 1815, in succession to J. A. 

anet. 
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“ites in situation—that the nomination of Commissioners which had hitherto been 
“left to the Governor, should no longer be permitted.” 

In direct defiance of that part of the Message in which was explained to the 
Assembly the grounds on which His Royal Highness could not admit of the principle 
that a Governor might divest himself of responsibility on the plea of advice given 
him, Mr Stuart said “that the necessity of a responsibility on the part of any Execu- 
“tive Counsellor who might advise acts which might be thought oppressive, was such, 
“that every exertion should be made to bring the thing about, for without it there 
“was no safety; for if shielded by the decision in question An Executive Counsellor 
“could with impunity advise measures of an oppressive nature, The Governor not 
“being amenable to any Court in the Country, and the delinquents in question not 
“being amenable to any but a Tribunal in England, which had decided without hear- 
“ing, there must be an end of everything.” 

Mr. Lee! another very turbulent member, and chief proprietor of the Press men- 
tioned in a foregoing part of this Despatch, then said “that the House had seized a 
“favorable moment when the Arms and resources of the Province were necessary for 
“its defence, to suspend those grants (the Army and Militia Bill) until they had 
“carried the measure, which their just complaint had every title to:— that the 
“charges relating to the Rules of practice were so clearly stated as to be within the 
“comprehension of the weakest mind, yet without hearing, it had been decided that 
“they were unfounded, and that the Rules were such only as were authorized to be 
“made by the Act.” 

On the introduction of the Bill for the Speaker’? Salary, Mr Stuart observed 
“that the Bill was regularly introduced, to defer therefore the discussion of it, 
“because a former Bill was hung up, perhaps for ever, was no reason.” 

Notwithstanding all this debate, still as there were a number of Country Mem- 
bers, poor ignorant people, who might naturally dread to insult the high authority by 
which the decision on the Charges against the Chief Justices had been given, a great 
deal of finesse and management was made use of by the factious party, to persuade 
these ignorant Members that they had nothing to fear from the authorities insulted. 

As much pains were taken to force upon the House a belief that they were con- 
vinced of the magnitude of the evils complained of, and that it was incumbent on 
them to persist in supporting former measures. 

Thus my Lord I have endeavoured to give you a clear view of the Actual State 
of the Interests of Great Britain, and of the estimation in which the authority of the 
Mother Country is held in the House of Assembly of this Province. 

The Picture is an alarming one, but I have felt it to be my duty to bring it before 
Your Lordship’s consideration, in its true light. 


I have the honor to be 
My Lord 
Your Lordship’ Most obedient humble Servant 


GORDON DRUMMOND 
The Right Hone 
The Earl Bathurst 
_ &e* &e* &c* 








1. Mr. Thomas Lee hed represented the county of Northumberland since 1809. He was 
later elected for the lower town division of the city of Quebec. 
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RESOLUTIONS OF ASSEMBLY, LOWER CANADA, RE CONSTITUTION OF 
PROVINCIAL COURTS.1 


Mr. Dénéchau, from the Committee of the whole House, to take into consideration 
the existing constitution of the several Courts of Justice, both Criminal and Civil, in 
this Province,? and to consider the means by which the same may be ameliorated, and 
the dispensation of justice rendered certain and uniform through all parts of this 
Province, reported, according to order, the Resolutions of the Committee; and he 
read the Report in his place, and afterwards delivered it in at the Clerk’s Table, where: 
the Resolutions were again read, as followeth, videlicet: 

Resotvep, As the opinion of chis Committee, that the present constitution of the 
Provincial Courts,’ is ill calculated for administering the Laws with that 
certainty, uniformity and dispatch, so essential to the preservation of the 
lives, liberties and property of all classes of His Majesty’s Subjects within 
the Province of Lower-Canada. 


Resotvep, As the opinion of this Committee, that it is expedient and necessary to: 
change the constitution of the existing Courts of Appeal, and of the three 
Courts of King’s Bench having original jurisdiction for the cognizance of 
Criminal and Civil Pleas, within each of the Districts of Quebec, Montreal 
and Three-Rivers, respectively, and to establish in lieu thereof, a more 
uniform Provincial Court of Appeals, one Court of King’s Bench for the 
cognizance of Criminal Pleas, throughout the whole Province, and one 
Court of Law for the cognizance of Civil Pleas throughout the same.* 


Resotvep, As the opinion of this Committee, that it is expedient and necessary that a 
Superior Court of Civil Jurisdiction, to be called the Court of Appeals for 
the Province of Lower-Canada, be constituted and erected, and be composed 
of His Majesty’s Chief Justice of the Province, and of four Associate 
Justices, with Salaries sufficient to enable them to maintain the indepen- 
dence of their station, who, or any three of whom, shall have an Appellate 
Jurisdiction, and may take cognizance of, hear, try and determine, all 
causes, matters or things, appealed, or to be appealed, from all Civil Juris- 
dictions and Courts, wherein an Appeal by Law is or may be allowed. 


Resouvep, As the opinion of this Committee, that it is expedient and necessary that a 
Superior Court of Criminal Jurisdiction, to be called the Court of King’s 
Bench for Criminal Pleas, of and for the Province of Lower-Canada, be 
constituted and erected, and be composed of the Chief Justice of the Prov- 
ince, and the four Associate Justices of the Court of Appeals, so to be 
established as aforesaid, who, or any three of whom, shall have Original 
Jurisdiction to take cognizance of, hear, try and determine, all Crimes and 
Criminal Offences, committed within the said Province of Lower-Canada, 
conformably to the existing Laws. 


Resotvep, As the opinion of this Committee, that it is expedient and necessary that a 
Court of Law for Civil Pleas, of and for the Province of Lower-Canada, be 





1. From the Journals of the House of Assembly, Lower-Canada, 1815, page 374. 

2. The committee here referred to was formed by resolution of the 27th February, 1815, 
and was orderea “ to consider the best means to secure the independence of the Puisné Judges, 
and their undivided attention to the dispensation of justice.” Journals of the House of 
Assemh'. Tiewer Canada. 1815, page 276. 

8. For the Act constitting the provincial corts of Lower Canada, see page 125. 

4. In the old province of Quebec and in the province of Lower Canada prior to 1794, a 
distin’: - mode between civil and criminal jurisdiction in the organization of the 
courts, the Court of Common Pleas dealing with civil cases and the Court of King’s Bench with 
criminai cases. (See Constitutional Vocuments, Shortt and Doughty, 1907, pp. 464 and 471.) 
Bv the Judicature Act of 1794 the Court of Common Pleas was abolished and the Court of 
King’s Bench entrusted with the trial of both criminal and civil cases, Already this organiza- 
tion was being found unsatisfactory and the principle laid down in these resolutions was in 
later years adopted at the basis for the reconstitution of the judicial system of the province. 
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constituted and erected, and be composed of eight Puisnés Justices, with 
Salaries sufficient to enable them to maintain the independence of their 
station, who, or any two of whom, in each of the said Districts of Quebec, 
Montreal and Threec-Rivers, shall have Original J urisdiction, and may take 
cognizance of, hear, try and determine, all Causes of a Civil nature, and 
where the King is a party, (those purely of Admiralty Jurisdiction excepted) 
conformably to the existing Laws of this Province of Lower-Canada. 

Resotvep, As the opinion of this Committee, that it is expedient and necessary, that 
of the Judges of the said Court for Civil Pleas, of and for the Province of 
Lower-Canada, three of the said Judges shall be particularly nominated and 
appointed to reside within the District of Quebec, three to reside within 
the District of Montreal, and two of the said Judges -to reside within the 
District of Three-Rivers, each and every of whom shall nevertheless have a 
concurrent right, and be at all times competent, in case of necessity, to 
assist in the said Court for Civil Pleas in the several Districts of the said 
Province. F 


Rrs01 VED, As the opinion of this Committee, that an Humble Address be presented 
to His Royal Highness the Prince Regent, praying that he would be graci- 
ously pleased to give instructions to the Governor in Chief, to sanction a Bill 
carrying into effect the Humble Resolutions of this House. 


CONSTITUTION OF THE COURT OF APPEALS, LOWER CANADA! 


Copy. 2 Lincolns Inn 
16 Nov™ 1815 
My Lord 

We have had the honor to receive your Lordship’s Letter of the 24 Ult® trans- 
mitting to us a Letter from Lieut General Sir Gordon Drummond dated Quebec the 
224 July last,” stating that doubts have arisen whether the Honorary Members of the 
Executive Council are entitled to act as Judges in the Court of Appeals, and referring 
to certain Acts of the British and Colonial Legislatures on the subject. Your Lordship. 
by the Command of His Royal Highness The Prince Regent is pleased to desire that 
we will take the same into our consideration and report to you our opinion of the Case 
as stated by General Drummond. 

In obedience to your Lordship’s commands we have considered the same, and have 
the honor to report that there is no distinction in the Terms of the appointments of 
the regular and the Honorary Members of the Executive Council, except that the latter 
cannot attend unless specially summoned, and are not to receive any Salary for their 
attendance. The Oath administered to both, and the functions to be performed by 
both when the latter are summoned are the same, and no distinction is pointed out or 
alluded to in the Statute of the 31% Geo 3% or the Colonial Statutes; we therefore 
think that Honorary Members of the Executive Council when summoned are duly 
qualified to sit as Members of the Court of Appeals.® 

We have the honor to be & 


Signed W. GARROW 
_ Earl Bathurst S. SHEPHERD 
& & 
True copy 
of a Copy 
Robert R. Loring 
Secy. 





1. From the original in the Canadian Archives, Sundries, Lower Canada, 1814. 

2. For this despatch see the Canadian Archives, Series Q., vol. 132, page 254. 

8. In connection with the appointment and powers of the honorary members of the 
Executive Council, see the correspondence of Lord Dorchester, pp. 170 et seq. 
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OPINION ON THE PRIVILEGES OF THE HOUSE OF ASSEMBLY AND ON 
THE CASTING VOTE OF THE SPEAKER OF THE LEGISLATIVE 
COUNCIL. 


2 Lincoln’s Inn 
30% December 1815 


My Lord, 


We have had the honor to receive your Lordship’s letter of the 20% Instant, trans- 
mitting to us two papers containing questions which have arisen on the construction of 
the Act of 31°* Geo: 3% Chap. 31. respecting the Government of Canada; and desiring 
us to take the same into our consideration, and to report to you our opinion thereupon 
in point of Law; we have accordingly considered the same, and as to the questions 
stated in the paper N® 12 which we have returned with our report, first “ Whether by 
“the several Clauses referred to the Assembly of Lower Canada is entitled to any 
“privileges under that Statute,” we beg to report to your Lordship that we consider 
the Members of the Assembly of Canada entitled to such Privileges as are incidental to, 
and necessary to enable them to perform, their functions in deliberating and advising 
upon, and consenting to laws for the peace, welfare & good Government of the 
Province. ; 

In answer to the second question, ‘“ Whether the Assembly is entitled to all the 
“Privileges to which the House of Commons of the imperial Parliament are entitled 
“under their own peculiar Law, the Lex Parliamentaria ” 

We beg to report, that we think they are not so entitled. The Privileges of the 
High Court of Parliament composed of the King, The Lords spiritual, and temporal, 
and Commons of the Realm, are founded on the antient law and Custom of Parliament 
and we conceive arise from the supremacy, or as it is sometimes called, the omnipo- 
tence of this High Court, when the Parliament or great Council of the Nation thus 
composed sat together in one Assembly; Tho’ the period when the two houses separ- 
ated in their sittings, is not ascertained, yet whenever that event took place, each house 
retained certain privileges and powers; The Lords the judical power; the Commons 
the power of accusation and impeachment, and to both remained the right to pass bills 
of Attainder, and of pains and penalties to be assented to or rejected by the King, and 
each retained the original right of asserting, deciding upon, and vindicating the 
mighty privileges of their separate houses, but still we apprehend as constituent parts 
of our great Council or High Court of Parliament by virtue of their united Supremacy. 
To measure by this standard the privileges of Legislative Assemblies created either by 
the King’s Charter, or by Act of Parliament, for the purpose of enacting Laws for the 
peace, welfare & good Government of any particular Colony, or district, part of the 
Dominions of the Crown of the United Empire, would be to give to subordinate bodies 
the mighty power of supremacy. The King, by his charter, could not, we apprehend, 
grant such powers, and tho’ Parliament might, if it should deem it expedient, bestow 
them, yet unless it has so specifically done, such powers cannot belong to them as inci- 
dent to their Creation and Constitution. If these powers and privileges belong to 
colonial Legislatures as arising from or by analogy to the Law & custom of Parlia- 
ment, they must belong as well to the Legislative Council? as tothe House of Assembly, 
and then the judicial power in the last resort upon matters arising in the Colony, 
would be in the Legislative Council; the right to impeach would be in the House of 
Assembly; and the right to try & adjudge such impeachment would belong to the 
legislative Council; they would each have a power with the assent of his Majesty to 
enact Bills of Attainder, and of pains and penalties; it is however clear that by the 
Statute the Legislative Council have no judicial powers, belonging to them, neither 





1. From the copy in the Canadian Archives, Series Q., vol. 134-1, page 127. 

2. See page 483. te 

3. This position was maintained at the time cf the impeachment of Justice Foucher, see 
page 513. 
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hhave the House of Assembly any power of Impeachment in the legitimate sense of the 
word, however they may use the term in any accusation or complaint they may make, 
either to his Majesty in Council or in any petition they may present to the Parliament 
ot the United Empire.! 

This claim to possess the same privileges as belong to the House of Commons has 
sometimes been asserted by certain colonial assemblies, as was done in the year 1764 
by the House of Assembly of Jamaica, but we apprehend it has never been admitted or 
recognized, tho’ in that particular instance it appears to have been thought expedient, 
so far to comply with their complaint, as to direct the succeeding Chancellor of the 
Island to vacate and annul the proceeding which had given offence to the House of 
Assembly. That the House of Assembly of a Colony is not entitled to the same privi- 
leges, nor has the same power in vindicating them as belong to the House of Commons 
- of the imperial Parliament has been the opinion of very great and eminent Lawyers 
in former times.— Such was the opinion of the late Lord Camden,’ when Attorney 
General, as expressed in these words, “Our house of Commons stands upon its own 
“Jaws, the lex Parliamenti, whereas Assemblies in the Colonies are regulated by their 
“respective Charters, Usages, and the ‘Common Law of England, and will never be 
“allowed to assume those privileges which the house of Commons is entitled to justly 
“here upon principles that neither can nor must be applied to the Assemblies of the 
~ Colonies.” Such appears also to have been the opinion of Lord Mansfield’ & Sir 
Richard Lloyd,* and the same is to be collected from an opinion given by Sir Simon 
Harcourt’ and Sir Edward Northey’ in the year 1704, and from the opinions of 
other persons of Eminence, on Cases on which this question has individually arisen. 
Thirdly, it is enquired, if the House of Assembly are not entitled to the privileges 
founded upon the lex Parliamentaria to what extent ‘they are entitled? We beg 
leave to observe that as no particular privilege is stated, as-that, to which claim is 
now made, it is difficult to give a precise answer to this question, or to point out the 
privileges to which they are by Law entitled, otherwise than by giving a general 
outline.— 

The House of Assembly of Upper Canada has not existed long enough to have 
established privileges by usage; the Act of Parliament has not delineated any, and we 
therefore conceive the outline to comprize and to be confined to such only as are 
directly & indispensably necessary to enable them to perform the functions with 
which they are invested, and therefore may be fairly said to be incidental to their 
constitution. We mention some of these as examples; personal liberty, eundo, rede- 
undo et morando, or freedom from arrest, in civil Cases;’ a power to commit for such 
Acts of contempt in the face of the House of Assembly as produce disturbance and 
interruption of their proceedings,’ the freedom of debate upon the subjects of the 
Laws to be enacted or considered; they think also they would have the power of 


; the statement of Sir Geo. Prevost in connection with the impeachment of Sewell 
eae nage se and also the Resolutions of the House of Assembly, page 443. oe 
2. Charles Pratt, first Earl of Camden hy samen fete ea on the elder Pitt’s 
i 4 ter became Chief Justice of the Court of Common Pleas. 
Saito Marcey, hest Earl of Mansfield succeeded Pelham as Attorney General to the 
Duke of Newcastle’s Administration, and later became Lord Chief Justice of the Court of 
cs emer Lloyd, D.C.L., admiralty advocate, ate chancellor of the dioceses of 
t , Judge of the High Court of Admiralty, ; 
SE oan Rie tt Harcourt, succeeded Sir Edward Northey as Attorney General 
on 25th April, 1707, but resigned that office = nS eee 1708. He was re-appointed to 
ir Ji tague on 19th September, 1710. 
eat wiead tne held the office of Attorney General from 1701 to 1707 and from 
1710 to 1718. 

3 j ection see the proceedings relating to the arrest of John Young, supra 
ae fe peta also the argument and judgment on the application for the release of 
ie] ipra, page 420 et seq. : i 
oe ee tienin the House of Assembly, Upper Canada, relating to the action 
of Chief Justice Scott in liberating Robert Nichol after he had been arrested on a warrant 

issued by the Speaker of the House of Assembly. 
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expelling a Member convicted by any competent Tribunal of a crime of an infamous 
nature, and as to this latter instance, we are warranted by an opinion of Lord Mans- 
field and Sir Richard Lloyd in the year 1755.1 The right of regulating and ordering. 
their own proceedings in their Assembly consistently with the Statute must neces- 
sarily be incident to them, and as to the privilege of deciding upon the right of 
sitting either in legislative Council, or the house of Assembly, this can no longer be 
a question of privilege, because such right is in certain cases given by the 31°t of Geo: 
32 Ch. 81 to the Legislative Council as to their Members? and is enacted by the 
Provincial Statute of the 48 Geo. 34 Chap. 213 as to the houses of Assembly. 

As to the question stated in the paper N° 2* which we have also returned with 
this Report, “ whether the course of proceeding therein described is the legal course of 
“proceeding in the legislative Council of Lower Canada under the Statute of the 31** 
“of Geo. 3° Ch. 31,” we beg to report to your Lordship that we conceive the true 
meaning of a casting vote to be that of a second vote given to some Member 
of the constituted body in case there shall be an equality of votes 
including such members original vote: the phrase however is also in 
common parlance used as descriptive of the vote of some particular member 
or officer of such Body, whg by its constitution has no vote in the original deliberation 
or decision of the question proposed, but whether it is to be understood in one sense 
or the other must be decided by the Charter or Act of Parliament constituting the 
body, if it be extant; or by antient & immemorial usage if no such Charter or Act can 
be found :—The ancient and immemorial usage of the house of Commons, manifesting 
the Law & Custom of Parliament, is the foundation of the practice of the Commons’ 
House of Parliament, which does not, and cannot apply to the Legislative Council of 
Canada—To decide the present question, resort must be had to the Act of the 31%t 
Geo. III Ch. 31, for neither in the regulation of their own proceedings, nor in any 
other respect can the Legislative Council act against the provisions of that Statute. 
If the Parliament had meant that the person who should be appointed Speaker should 
be thereby deprived of any of his rights or franchises as an individual Member, and 
should not vote unless the other Members (exclusive of himself) were equally divided, 
we are of opinion the Statute would have been penned in very different terms; there is 
nothing in the Clause referred to which divests the Speaker of any of the rights belong- 
ing to him as a Member of the Legislative Council separate and distinct from the Office 
or Character of Speaker. Tho’ the Legislative Council is not confined to any definite 
number yet it may frequently happen that the number of which it is composed, or the 
number which may attend, will be an even number; Upon such occasion if the Speaker 
were excluded from giving an original vote, a majority might exist on a question on 
which he might think with the minority, and by that means he would be deprived of the 
exercise of his right or franchise. To prevent the inconvenience of equal division, 
when his vote is included, it was, that the Statute gave the casting vote to him on an 
equality of Voices,—and we are of the opinion that the giving the casting vote in terms 
was meant to give a vote or power of voting superadded to his original vote as an 
abridgement or in derogation of his original and inherent right of voting as Member. 
We therefore report to your Lordship that we are of opinion that the proceeding stated 





1. See the proceedings in the House of Assembly, Lower Canada, relating to the expul- 
sion of Charles Bouc, page 285. 

. See a ee Act, section 12, Constitutional Documents, Shortt and Doughty, 
1907, p. 697. 

8. See page 332. 

4. See page 484. 
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in the paper N° 2 is the legal course of proceeding, and that the Legislative Council 
has put a right construction on the Act of Parliament. 


We have the honor to be 
My Lord, 
Your Lordship’s most 
obedient Servants 


W GARROW,! 
S. SHEPHERD? 
To the. Right Honorable 
Earl Bathurst 


Ned: 


By the second section of the Schedule 31 Geo. III. Cap. 31, It is enacted, “ That 
“his Majesty, his Heirs or successors, shall have power during the continuance of this 
“ Act, by and with the advice and consent of the Legislative Council and Assembly of 
“such Provinces,” (Upper and Lower Canada respectively) to make “ Laws for the 
“peace, welfare & good government thereof, such Laws not being repugnant to this 
Act” 

By the 27" Section of the same Statute, It is enacted “ That the said Legislative 
“ Council and Assembly in each of the said Provinces, shall be called together once at 
“least in every twelve Calendar Months, and that every Assembly shall continue for 
“four years from the day of the return of the Writs for chusing the same; and no 
“longer, subject nevertheless to be sooner prorogued or dissolved.” 

And by the 28 Section, it is enacted, “That all questions which shall arise in‘ 
“the said Legislative Councils or Assemblies, respectively, shall be decided by the 
“majority of voices of such Members as shall be present, and in all cases where the 
“Voices shall be equal, The Speaker of such Council or Assembly, as the case shall 
“be, shall have casting Voice.” 

These are all the Clauses of the Statute That relate directly or indirectly, to the 
Authority, Power, Rights or Privileges of the Assembly of Lower Canada, or of its 
members; yet under these Clauses, That Assembly claims all the Privileges, to which 
the House of Commons of the Imperial Parliament is entitled, and exercises them, as 
often as opportunities occur for that purpose. 


Questions. 
Is the Assembly of Lower Canada entitled to any Priviledges under these Clauses 


of the Statute? 
Are they entitled, to all the Priviledge to which the House of Commons, of the 


Imperial Parliament, are entitled, under their own peculiar Law, The Lex Parlia- 


mentaria ? ; 
And if not, To what Extent are they Entitled? 


Endorsed: N° 1 





i illi rrow was born on the 13th April, 1760. He was admitted a student at 
Pet ee and called to the bar in 1783. He succeeded Sir Thomas Plumer as 
Solicitor General to Lord Liverpool’s Administration in 1812, and was appointed Attorney 
General on 4th May, 1813. In 1814 he also received the appointment of Chief Justice of 
Chester. He was admitted to the Privy Council on 22nd February, 1832, and died on 24th 
Se Be Semuel Shepherd was born on 6th April, 1760, In July, 1776, he entered the Inner 
Temple and on the 23rd November, 1781, was called to the bar. He was appointed Solicitor 
General to the Crown in 1813 and in 1817 Attorney General. He refused in 1818 the offices of 
Chief Justice of the courts of King’s Bench and Common Pleas. In 1819 he accepted the post 
of Lord Chief Baron of the Court of Exchequer for Scotland and became member of the 
Privy Council on 23rd July of the same year. He died in 1840, 
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“By the 28 Section of the Statute 31 Geo. IIL. cap 31, It is enacted, with respect 
to the Legislative Councils and Assemblies of the Provinces of Upper and Lower 
Canada—as follows, viz “ That all questions which shall arise in the said Legislative 
“Councils or Assemblies respectively, shall be decided by the Majority of Voices of 
“such members as shall be present, and that in all cases where the voices shall be equal, 
“The Speaker of such Council or Assembly, as the case shall be, shall have a casting 
“Voice.” 

In the Assembly of Lower Canada The Speaker according to the usage of the 
English House of Commons has never voted until there was what is commonly called 
a “Tye” and he has then given his Vote. But in the Legislative Council, the Speaker 
according to the practice of the House of Lords has always in the first mstance given 
his Vote as a member, and afterwards in case of a “ Tye” has given his casting Voice, 
declaring the question to be decided in favor of the side for which he voted. 

This mode of proceeding in the Legislative Council, was continued until the last 
Session of the Provincial Parliament, when its legality being doubted by some members, 
It was dismissed and declared by a resolution of the House to be the legal course of 
proceeding, under the above mentioned Statute. 


Question. 


Ts this the legal course of proceeding in the Legislative Council of Lower Canada 
under the above mentioned Statute. 


Endorsed: N° 2. 


PROCEEDINGS RELATIVE TO THE APPOINTMENT OF A PROVINCIAL 
AGENT, LOWER CANADA! 


JOURNALS OF THE HOUSE OF ASSEMBLY. 


Saturday 18% February, 1815 


Mr. Bruneau, from the Committee? of the whole House, to whom it was referred 
to consider the necessity of having an Agent or Agents residing in Great Britain, for 
the purpose of attending to the interests of this Province, reported, according to order, 
the Resolutions of the Committee: and he read the Report in his place, and afterwards 
delivered it in at the Clerk’s Table, where the Resolutions were again read, as 
followeth: 

ResouiveD, That it is the opinion of this Committee, that it is necessary for the 
inhabitants of this Province, that a person fitly qualified, be appointed an Agent near 
His Majesty’s Government in the United Kingdom of Great Britain and Ireland, for 
the purpose of soliciting the passing of Laws, and for the transacting of such publie 
matters, as shall be from time to time committed to his care, for the good of the said 
Province.* 

Resonivep, That it is the opinion of this Committee, that the concurrence of the 
Honorable the Legislative Council, in the said Resolution, be desired. 


J. From the Journals of the House of Assembly, Lower Canada, 1815. 

2. The House resolved itself into a Committee of the Whole on 3ist January, 1815, for 
the purpose of considering “ the necessity of having an Agent or Agents, residing in Great 
Britain, for the purpose of attending to the Interests of this Province.’ The committee 
reported on 17th February, that they had prepared resolutions which were the same as those 
here given. Journals of the House of Assembly, Lower Canada, 1815, pp. 96, 198, 210. 

3. The Legislative Assembly had already frequently proposed the appointment of a 
provincial agent and the powers which it proposed to confer on the agent may be seen from 
the bill prepared in 1810. See page 369. 
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On motion of Mr. Lee, seconded by Mr. Brunewu, 


OrverED, That the question of concurrence be now separately put upon the said -Reso- 
lutions, 


Accordingly, the said resolutions were again severally read, and the question of 
concurrence being separately put thereon, they were agreed to by the House. 
Resotvep, That this House doth concur with the Committee, in the said Resolutions. 
ORDERED, that Mr. Lee do carry the said Resolutions to the Legislative Council. 


Friday, 8% March, 1815. 
A Message from the Legislative Council by Mr. Smith, Master in Chancery : 


Legislative Council, 
L'hursday, 2% March, 1815. 
Resotvep, That in the opinion of this House, the Governor, Lieutenant Governor, or 
Person Administering the Government of this Province for the time being, 
is the fit and constitutional channel of communication between the Legis- 
lative Bodies in this Province, and His Majesty’s Government in the 
United Kingdom of Great Britain and Ireland. 
Resotvep, Therefore, that this House doth not concur in the measure proposed in the 
Message of the Assembly of the eighteenth February last. 

OrDERED, That the Master in Chancery do go down to the Assembly with the Resolu- 

tion of the twenty-third of February last, and the Resolution of this day. 


Monday, 20*? March, 1815. 


Mr. Lee, from the Committee to whom was referred the Written Message from the 
Legislative Council, of the second instant, upon the Resolution of this House, com- 
municated to them, relative to an Agent for this Province, to be appointed to reside in 
the United Kingdom of Great Britain and Jreland, in order to solicit the passing of 
Laws, and attend to the interests of this Province, reported, that the Committee had 
enquired into the object of the said Message, and had come to an opinion thereon, 
which hea was directed to submit to the House, whenever it shall be pleased to receive 
the same: and he read the Report in his place, and afterwards delivered it in at the 
Clerk’s Table, where the said Report was again read, as follows: 

Your Committee took into its serious consideration the contents of the Message 
from the Legislative Council, delivered to this House on the third instant. 

Your Committee is of opinion, that the Governor is the proper ana constitutional 
channel of communication between the Legislative Bodies in this Province, and His 
Majesty’s Government in the United Kingdom of Great Britain and Ireland, but that 
jt does not follow that the Province ought to be deprived of an Agent resident in 
Great Britain to solicit the passing of Laws, and attend to the interests of the 
province at the seat of the Imperial Government. 

Your Committee has had occasion’ to recur to the usages of the British 
Colonies, and among others that of the-Island of Jamaica. It is observed, 
that in the last mentioned Colony, Laws are passed from time to time for that 
purpose; and the Bills which have been introduced into this House, are Copies of the 
Act to appoint an Agent for the Island of Jamaica. It does not appear that the 
Imperial Government, or the Branches of the Legislature in that Island, have ever 
held that it is a contravention of the principles of the Colonial Governments, to have 
an Agent resident in the United Kingdom. ae 

The necessity that the Colonies should have an Agent, will appear evident, if it be 
considered that each Branch of the Colonial Legislature has a right to Petition the 
Branches of the Imperial Legislature; a right which is common to all His Majesty’s 
Subjects. Although the Governor may transmit the Petitions of the respective 
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Branches of the Legislature, to the Foot of the Throne, he cannot without much diffi- 
culty and inconvenience transmit those to the House of Lords and House of Commons, 
and he could not support them himself before those Houses, nor solicit the passing of 
Laws, nor conduct many affairs which can only be conducted by a person himself resi- 
dent in Great Britain. By whom then can this be done, unless by an Agent resident 
therein ? ; 

The Colonial Legislature would otherwise, in certain cases, be deprived of the 
right of petitioning, and always restrained in its exercise; which would also be the 
case with respect to the Imperial Legislature, in the exercise of its undeniable privilege 
of receiving and hearing Petitions from the Colonies—a thing not to be supposed :— 
and all measures tending to deprive the Colonies of that right of petitioning, and the 
Imperial Parliament of receiving the Petitions, would be high infringements of the 
rights of the Imperial Parliament, and of the rights of the Colonial Legislatures. 

But a peculiar and pressing necessity exists that the Province of Lower-Canada 
should have an Agent resident in Great Britain, to allay the uneasiness of its Inhabi- 
tants; more especially at the present moment, inasmuch as they fear that endeavors 
are now making to prejudice against them the Imperial Government and the British 
Nation, and to effect a change in the free Constitution which British wisdom has con- 
ferred upon them, by means of an union of the two Canadas, of which the Language, 
Laws and Usages, totally differ.—That uneasiness will cease whenever they shall 
have an Agent resident in Hngland. The obstacles encountered by this House, in the 
prosecution of the Impeachments against Jonathan Sewell and James Monk, Esquires, 
afford additional reason for the nomination of an Agent for the Province.’ 


On motion of Mr. Lee, seconded by Mr. Gawvreau, : 


Resotvep, That an Humble Address be presented to His Excellency the Governor in 

Chief, praying His Excellency to be pleased to represent to His Royal High- 
I ness the Prince Regent, the desire of the Inhabitants of this Province to 
: have an Agent resident in the United Kingdom, and the expediency of their 
having an Agent so resident, and to pray His Royal Highness to be pleased 
to give instructions to the Governor of this Province, to recommend to the 
Provincial Legislature the appointment of such an Agent. 


y 


DRUMMOND TO BATHURST: 


Castle of St. Lewis 
Quebec 6 March 1816 
Duplicate 
N° 111. 


My Lord 

With reference to my Dispatches of the 27% & 28 Ult® Nos. 107* & 108,° I 
have now the honour to acquaint Your Lordship that with the advice and consent of 
the Executive Council of this Province, I issued my Proclamation on the 29 Ult°. 


dissolving the Provincial Parliament and calling a new one, the Writs to bear test the 
8 Instant and to be returnable on the 25 April next. 





1. The contest between Sir James Craig and the House of Assembly had indicated clearly 
the possibility, of a political deadlock, and the union of the two Canadian provinces was 
seriously considered as a means of avoiding such an issue. The question of union is dis- 
eussed by Sir James Craig in his despatch to Liverpool May 1st, 1810, and forms the subject 
of a special opinion of the Chief Justice, see pages 895 and 400. 

2. See page 456, note 2. 

3. From the contemporary copy in the Canadian Archives, Duplicate Despatches, Lower 
Canada, 1816. 

4. For Sir Gordon Drummond’s despatch No. 107, see page 473. 

5. For Sir Gordon Drummond’s despatch No. 108 of Feb. 26, 1816, see Duplicate 
Despatches Lower Canada, 1816. 
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I before represented to Your Lordship my apprehensions, that necessary as this 
measure certainly was to arrest the proceedings of the Assembly who were thus flying 
in the face of the Government, and displaying the utmost contempt for its authority, 
still in event of the same Members or a Majority of them being again returned to 
serve in Parliament, little or no alteration in their sentiments or conduct was to be 
expected. 

The Advertizements of two of the Candidates which I herewith transmit, will! 
convince Your Lordship that this opinion was not formed without sufficient grounds. 

As it would be wholly useless in such a case to call together the ensuing Parlia- 
ment for Dispatch of Business, I shall feel it my duty to await Your Lordship’s 
Instructions for my further guidance in event of the same line of conduct being 
persevered in by the House of Assembly, in again bringing forward and urging charges 
on which the decision of His Royal Highness the Prince Regent has already been 
communicated to them. 

A I must therefore request Your Lordship’s earliest consideration on this Subject, 
an 
Have the honor to be 
My. Lord 
Your Lordship’s 
Most Obedient 
Humble Servant 


€ 


GORDON DRUMMOND. 
The Right Hon 
The Earl Bathurst 
&e &e &e 


BATHURST TO SHERBROOKE.’ 


Downing Street 
31** May 1816. 
Sir, 

Since I last had the honor of addressing you I have received Sir Gordon Drum- 
mond’s dispatch of the 27" February’ announcing the reasons f°r which he had felt 
himself compelled to dissolve the Assembly and reporting the general temper of that 
body. 

His Majesty’s Government cannot conceal from themselves that if the succeeding 
Assembly should be animated with a spirit similar to that displayed in the late pro- | 
ceedings of their predecessors it will be in vain to expect from them that attention to 
the interests of the Province which might under other circumstances be looked for 
from them or those votes of Money which are indispensible to the carrying on the 
public Service. Under these circumstances it becomes a matter of necessity to 
ascertain as far as possible the Amount of Revenue which is placed at the disposal of 
the Crown independent of the Bills annually passed by the Legislature and to retain 
at the disposal of Government all Funds whether derived from these or other sources 
of which the Crown is now legally in possession. I am therefore to desire with a view 
to the former object that you will as soon as possible furnish me with a statement of the 


1. The advertisements here referred to are those of Pierre Bruneau to the electors of 
the Lower town of Quebec, and Peter Brehaut to the electors of the county of Quebec, asking 
support as a vindication for their action in voting for the resolutions which brought a’sout 
the prorogation of the Assembly. } 

2. From the original despatch in the Canadian Archives, G 8, page 75. 

8. See page 473. 


488 CANADIAN ARCHIVES 


: 4 GEORGE V., A. 1914 
permanent Revenue of the Province! and the ordinary and extraordinary charges 
upon it and that you would until further directions from hence forbear to act upon my 
dispatch of the 10 May in which I directed you to transfer to the Trustees of the 
Royal Institution for the advancement of Learning the Estates which formerly 
belonged to the Order of Jesuits? For although His Royal Highness The Prince 
Regent is most anxious to add to the means of promoting the education of His 
Majesty’s Subjects in Canada by the appropriation of the produce of these Estates in 
the manner already pointed out to you yet the necessity of providing for the other 
necessary expences of the Province in the event of the Legislature declining that duty, 
compels His Royal Highness to retain at his disposal the Funds which he was under 
other circumstances prepared altogether to abandon and which he is not the less 
desirous of appropriating annually to the purposes of education whenever the Legisla- 
ture shall previously provide for the current expences of the Year.—Should the conduct 
of the succeeding Assembly correspond with that of the Assembly so recently dissolved 
you will of course see the necessity of not defraying from the Funds remaining at the 
disposal of the Crown any charge for which the Legislature have hitherto been in the 
habit of specially providing by annual Grants; as it will be for His Majesty’s Govern- 
ment hereafter to decide upon a review of the whole actual charge of the Colony com- 
pared with the means of defraying it how far the charges for which provision has 
heretofore been annually made are proper to be defrayed out of the permanent 
Revenues of the Crown. 
I have the Honor to be 
Sir, 
Your most obedient 
Humble Servant 


BATHURST. 
Lt General i 
Sir John C. Sherbrooke G.C.B. 
&e &e &e 
BATHURST TO SHERBROOKE. 
Downing Street 
7th June 1816 ~ 
Sir, 


Upon your arrival in Canada your attention will naturally be directed to the 
causes which led to the dissolution of the Assembly of the Province by Sir Gordon 
Drummond? and it appears desirable that you should at the same time be in pos- 
session of the views of His Majesty’s Government on this subject in order to regulate 
your future conduct towards that body. 

Although His Majesty’s Government are always averse to the exercise of this Pre- 
rogative of the Crown in any case in which it can with safety be dispensed with yet 





1. A classification of the revenue of the Crown may be found in Lord Dorchester’s 
message to the Provincia] Legislature of April 29, 1794. See page 262, note 2. 

2. Frequent representations had been made to the British government by Bishop 
Mountain on the absence of adequate facilities for the education of the youth of the province. 
The Royal Institution for the Advancement of Learning had been formed in 1802 for the 
purpose of establishing a system of public instruction. This corporation was closely allied 
with the Church of England and in consequence was unable to secure appropriations from 
the House of Assembly. It was therefore under the necessity of appealing to the governor for 
aid from the crown revenues and, as here indicated, Lord Bathurst had decided to appro- 
priate for its use the lands known as the Jesuit Estates. For Lord Bathurst’s despatch of 
May 10th, 1816, see Canadian Archives G.8, page 65. 

3. From the original despatch in the Canadian Archives, G.8, page 79. 

4. For Sir Gordon Drummond’s statement of the causes of the dissolution, see page 473. 
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they have felt no hesitation in giving to Sir Gordon Drummond’s conduct in this par- 
ticular instance the sanction of their entire approbation. For the Resolutions passed 
by the House of Assembly on the 24 Feb’ 1816! being no less than an inculpation of 
the High Tribunal to which their complaints had been regularly submitted for decision 
1t was necessary to mark in the most signal manner the impropriety of a proceeding 
the only effect of which could be to perpetuate feuds and animosities by reviving com- 
plaints already pronounced to be groundless by the only competent Tribunal. Should 
the new Assembly adopt the same measures or be animated by a similar spirit of 
resistance to the authority of His Royal Highness The Prince Regent in Council, His 
Majesty’s Government, feel that you may again be compelled to resort to the same 
exercise of the Royal Prerogative in order to maintain the rights and dignity of the 
Crown. But while any other mode appears to you to exist of resisting the attempts of 
the Assembly either in this or in other instances not so immediately affecting the 
Royal Prerogative you will avoid resorting to the extreme measure of a dissolution.— 
Hitherto His Majesty’s Government have had a constant resource on ordinary occa- 
sions in the firmness and temper of the Legislative Council nor is there any reason to 
doubt that they will continue as far as in them lies to counteract the more injudicious 
and violent measures of the House of Assembly. It is therefore on every ground most 
desireable that you should avail yourself of their assistance for the purpose of checking 
those proceedings of the Assembly which you may consider objectionable rather than 
to bring either your authority or that of His Majesty’s Government into immediate 
conflict with that body and thus to give them a pretext for refusing to the Crown the 
supplies necessary for the Colonial Service. : 


I have the Honor to be 
Sir, 
Your most obedient 
Humble Servant 


BATHURST 
Lt General 
Sir J. C. Sherbrooke G.C.B: 
& & && 


SHERBROOKE TO BATHURST.’ 


Castle of St. Lewis 
Quebec 15 July 1816 


Separate Duplicate, 


My Lord. 

On my arrival here I received communication of Your Lordship’s dispatch of 
the 12th July 1815,° marked “Separate and confidential ” instructing Sir Gordon 
Drummond under particular circumstances to dissolve the Assembly ; And having given 
to it the serious and attentive consideration it deserves, I feel it my duty to submit to 
Your Lordship the sentiments which have arisen in my mind on a perusal of it. and 
to request to be informed from Your Lordship how far I am to consider it as applying 
to the Government of my conduct under similar circumstances. 

Tt is not for me my Lord to remark on the risque of embarassment and the possible 
evils that may arise from restraining the discretion of a Governour in those delicate and 
difficult circumstances which must often occur in the management of a popular Assem- 
bly; and in which, if left to himself, he might find means from his knowledge of the 


4. These resolutions contain a criticism of the Articles of Impeachment against Chief 
Justice Sewell and Chief Justice Monk, which were disposed of, see page 472. 
2. From the contemporary copy in the Canadian Archives, Duplicate Despatches, Lower 


Canada. 
3. For this despatch see page 472. 
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views and characters of the different parties to carry to carry on the Public business 
without coming to extremities; These considerations, I am persuaded, had been fully 
weighed by His Majestys Government before they in their wisdom gave that instruc- 
tion to which I have alluded,—and by the very imperative terms of which I should 
have conceived myself debarred of all choice or discretion, if it had been addressed to 
me. 

But, as at present situated, I feel myself entitled to bring before Your Lordship’s 
view, that the measure adopted by Sir Gordon Drummond in consequence of that 
command,—if it was intended to have its effect by changing for the better the Repre- 
sentation of the lower House, has entirely failed in its operation as far as I have been 
able to learn since my arrival; and not only so but has in no small degree aggravated 
the evil by causing much irritation both among the Representatives and in the country; 
and by leading to the general re-election of the same members, or, in those few 
instances where a change has taken place, it is believed to be for the worse, by the 
exclusion of the most moderate of the Canadian members of the former House. 

I cannot here avoid submitting to Your Lordship my humble opinion, that, in this 
Country, where thére is no room for the exertion of a Salutary government influence 
such as exists in England the strong measure of a dissolution must in almost all 
possible circumstances of the country produce rather evil than advantage; And can 
never have that effect which may be given to it in England by the exertion of the 
different means that may be brought into action there for the correction of popular 
opinion and for securing to the Crown a stronger influence in Parliament. 

But notwithstanding this opinion, which, with the most respectful deference, I thus 
submit to Your Lordship, you will not doubt that I shall be ready to carry into full 
execution the strongest measure that His Majesty’s Government shall think proper to 
prescribe. 

There does not appear any necessity for calling together the Assembly before the 
usual period,—at the commencement of the winter; And I shall hope to receive before 
that time the pleasure of His Majesty’s Government, (if it should still be thought 
necessary to give specific instructions) as to the course I am to pursue in case the 
House of Assembly recur as there is scarcely a doubt that they will, to the subject 
which has lately led to a dissolution of that body. 


I have the honour to be 
My Lord 
Your Lordship’s 
Most obedient 
humble servant 


J. C. SHERBROOKE. 
. The Right Honourable 
The Earl Bathurst. 


BATHURST TO SHERBROOKE: 


Duplicate Sah Be a 
Confidential 
Downing Street 
30% Sept 1816. 
Sir, 
I have the honor to acknowledge the receipt of your dispatch of the 15 July 
marked separate relative to the instructions given to Sir Gordon Drummond in the 
preceding year for the dissolution of the Assembly. 





1. From the original despatch in the Canadian Archives, G. 8, page 146. 
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: You will before this time have received the dispatch which I addressed to you upon 
this subject on the 818* May last! and you will have observed how much I coincide 
in your opinion as to the advantage of withholding this exercise of the Royal Preroga- 
tive in every case in which it is possible either to carry on the public business by means 
of the existing Assembly or to devise any other means of counteracting their factious 
and irregular proceedings. The ground of my instruction to Sir Gordon Drummond 
was the belief founded upon information received from persons well acquainted with 
the cireumstances of the Province that it would be possible in time of Peace to defray 
from the permanent Revenue of the Province without assistance from the Legislature 
the necessary expences of the Civil Government and that consequently it would not be 
necessary to keep the Assembly in Session if when met they were disposed to recur to 
the subjects which have already been considered and decided by His Royal Highness 
The Prince Regent in Council. The whole policy of repeated prorogations or dissolu- 
tion turns upon this point for I entirely concur with you in opinion that under present 
circumstances there is but little reason to expect in the first instance an improvement 
in the composition of the Assembly from the measure of a General Election. If there- 
fore you shall be of opinion either that the Session of the Assembly cannot be dispensed 
with or that you possess means of counteracting the effects of their intemperate 
violence when met you will consider yourself at full liberty to exercise your own discre- 
tion as to a recurrence to prorogation or dissolution. 

I have the Honor to be 
Sir, 
Your most obedient 
Humble Servant 


BATHURST. 
Lt General 
Sir J. C. Sherbrooke G.C.B. 


&e &e &e 
PROPOSED CHANGE OF LAND TENURE. 
(Memoria or JOHN CALDWELL.)* 


To the Right Honourable the Earl of Bathurst, One of Hvs Majesty's Principal 

Secretaries of State, &c., &c., &e. 

The Memorial of John Caldwell, Esq., of the Province of Lower Canada, humbly 
represents, 

That Your Memorialist holds under His Majesty several Tracts of Lands in 
Seigneurie in the aforesaid Province. 

That Your Memorialist is extremely desirous of settling the aforesaid Lands with 
persons who might be induced. to emigrate thither from this Country. 

That the circumstance of those Lands being held by feudal tenure and neces- 
sarily subject to feudal obligations from which no conventional agreement can legally 
free them, forms an insuperable bar to any persons from the United Kingdom becom- 
ing Settlers thereon. 

That Your Memorialist has been advised that the only method practicable to 
answer the desirable purpose of converting the Tenure of the aforesaid Lands into 
that of free and common soccage would be by Your Memorialist being permitted to 
surrender those Lands to the Crown and His Majesty being graciously pleased to re- 
grant the same to him in free and common soccage. 

That should His Majesty be graciously pleased to approve of such method Your 
Memorialist would beg leave to resign into His Majesty’s hands such parts of the 


1. See page 487. 
2. From the Canadian Archives, Series G. 8, page 210. 
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Seigneurie of St. Etienne and Gaspé as have not been granted in concession by Your 
Memorialist or his predecessors. 

That the above named Seigneuries consist together of about forty thousand 
French Arpents! of which not more than Four Thousand are under Settlement. 

Your Lordship’s memorialist therefore prays that such instructions may be given 
to His Majesty’s Governor General of the Canadas as may enable your Memorialist 
to carry into effect the object which he has stated. 

And your Memorialist will ever pray. 

JOHN CALDWELL,’ 

London, April 5, 1816. 


BATHURST TO DRUMMOND: 
: Downing Street, May 4, 1816. 


Sir,—Herewith I have the honour to transmit to you the Copy of a Memorial 
which has been addressed to me by Mr. Caldwell. His Majesty’s Government having 
acceded to the request contained in it, you will be pleased to take the necessary steps 
for receiving back from Mr. Caldwell on the part of the Crown, and afterwards: 
regranting to him in the manner proposed, the Lands alluded to in his Memorial. 


I have, &e., 
Your most obedient humble servant, 


BATHURST. 


Lt. General Sir Gordon Drummond 
&e. &. &e &e, 


COCHRANE TO CHIEF JUSTICE SEWELL- 
CASTLE oF St. LEwis, QuEBEC, August 3, 1816. 


Sir,—I am directed by His Excellency the Governor in Chief to inclose to you 
a dispatch which he has received from the Earl Bathurst, together with a memorial 
from John Caldwell, Esq'® praying permission to surrender to the Crown certain 
lands therein specified, held by him in Seigneurie, and that they may be regranted to 
him in free and Common Socage; on which Memorial Lord Bathurst has directed His 
Excellency to take the necessary steps for receiving back on the part of the Crown 
and regranting to Mr. Caldwell in the manner proposed, the Lands alluded to by him; 
and I am to desire that you will lay these papers before a Committee of the Whole 
Council for their report and opinion on the mode which it may be advisable to adopt. 
for carrying into effect these commands of His Royal Highness the Prince Regent. 

His Excellency is also desirous that you should at the same time call the atten- 
tion of the Committee to the gracious appropriation made by His Majesty of the 
Casual and Territorial Revenue as established prior to the conquest (of which the 
Droit de Quint forms a part) to the purpose of defraying the Civil Expenses of the 
Province; which appropriation was formally recognized in the Message of Lord 
Dorchester on the 29th April, 1794, to the Provincial Legislature.® 





1. The arpent de Paris is equivalent to about one-sixth of an English acre. 

2. John Caldwell, only son of Henry Caldwell was appointed Receiver General of Lower 
Canada and became eleventh seigneur of Lauzon on the death of his father in 1810. He was 
appointed a member of the Legislative Council in 1812. 

3. From the Canadian Archives, Series G, 8, page 208. 

4. From the Canadian Archives, Series G, &, page 235. 

5. For the message of Lord Dorchester of the 29th April, 1794, see page 262, note 2. 
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His Excellency thinks it proper that the Committee in framing their report on the 
present reference should take this solemn relinquishment on the part of the Crown, 
into consideration, in order that they may be enabled to state their opinion whether 
it forms an obstacle to His Majesty’s taking upon himself, without a Legislative Act, 
to change the tenure of lands originally granted en Seigneurie; and which are now 
Subject to the payment of the Quint as aforesaid, appropriated towards defraying 
the Civil Expenses of the Province. 

Should the Committee be of opinion that His Majesty still possesses the power 
of authorizing his Representative to receive back lands originally granted en Seig- 
neurie, and to reconvey them to the present proprietors by-a grant in free and com- 
mon Socage.—His Excellency desires that the Committee will then consider how such 
new grant would operate on those parts of the said lands that had previously been 
conceded to Individuals en roture, whether a Droit desQuint would be payable to the 
Crown for the conceded part of the Seigneurie upon sale of the whole Scigneurie, 
or of the conceded part only; And, if so, by what rule, or authority, the proportion 
of alienation fine to be paid, is to be established. 

His Excellency further desires to have the opinion of the Committee as to the 
mode in which the change of tenure is to be effected,—whether simply by a record in 
the King’s papier terrier or by an instrument under the Great Seal; if by the latter 
mode, whether it must be considered as a new grant,—and whether it would be 
affected by the 36 Clause of the British Statute 31, Geo. 3, Cap. 31.1 

His Excellency not having as yet been able since his arrival’ to inform himself 
on these several points, it will be satisfactory to him to receive as full and conclu- 
sive a Report upon them as the Committee shall be enabled to form, 


I have the honour to be, sir, 


With respect, 
your most obedient humble servant, 


ANDREW Wm. COCHRAN;’ 
Assistant secretary. 


1. Clause 36 of the Constitutional Act of 1791 made provision for the appropriation for 
the support of a protestant clergy of land equal in value to one seventh of the Crown Lands 
granted from time to time. If the re-granting of lands formerly held by feudal tenure were 
to be considered as new grants the question of the right of the protestant clergy to obtain 
its share naturally became of great importance. 

2. Sir John Sherbrooke was appointed Governor in Chief in March, 1816, but did not 
arrive at Quebec until July 12. He took the oath of office on the same day. 

3. Andrew William Cochran was born at Windsor. N.S., in the year 1792. He attended 
King’s College, Windsor, of which his father Rey. Wm. Cochran was vice president. He 
held the office of assistant civil secretary during the administration of Sir Geo. Prevost and 
Sir Gordon Drummond and that of civil secretary under Sir J. C. Sherbrooke and the Earl 
of Dalhousie, which position he filled with distinguished credit. Previous to the suspension 
of the constitution he was law clerk of the Legislative Council and from 1827 to 1841 was a 
member of the Executive Council. Subsequently he was made a judge of the Court of Queen’s 
Bench. He died on 11th July, 1849, 
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REPORT OF A COMMITTEE OF THE EXECUTIVE COUNCIL! 


To His Excellency Sir John Coape Sherbrooke, G.C.B., Captain General and Gov- 
ernor in Chief of the Province of Lower Canada, &c., &c., ‘ke. 


Report of a Committee of the whole Council Present, The Hon®* The Chief Justice 
of the Province in the Chair, M* DeBonne, M* Irvine, Mt Duchesnay, M* 
Perceval, M™ Mure and M'Justice Pereault on Your Excellency’s Reference of a 
Dispatch from the Earl Bathurst transmitting a Memorial from John Caldwell, 
Esq’, praying that he may be permitted to surrender to His Majesty certain Lands, 
heretofore granted in seigneurie for the purpose of their being regranted to him 

‘im free and common socage. 


IMay it please Your Excellency 


Whereas Your Excellency hath been pleased to call for the opinion of this Com- 
mittee in a Letter from M? Secretary Cochran, addressed to the Chairman of this. 
‘Committee, dated the 84 August, 1816, in the Words following: 


(Here follows the letter vmmediately preceding.) 


The Committee having taken into their most serious Consideration the above 
recited Reference of Your Excellency, have now the Honour, after several meetings,. 
humbly to submit their Report and opinion thereon. 

Your Excellency appears to have been struck with the Consequences that must 
naturally result from the Change of Tenure proposed, and the Committee have there- 
by been impressed the more deeply with the Importance of the Subject, and induced 
to investigate the more deliberately those Difficulties which in their opinion cannot 
be adjusted in a manner consistent with the Interests of His Majesty’s Subjects in 
this Province but by Legislative Interference. 

The gracious appropriation which His Majesty has made of the Casual and Ter- 
ritorial Revenue (of which the Droit de Quint forms a part) towards defraying the 
Civil Expenses of the Province, officially communicated by Lord Dorchester’s Message 
of the 29" April, 1794,° to the Legislative Council and Assembly, induced the Legis- 
lature to pass an Act for regulating the Collection of the arrears of Mutation Fines 
due to His Majesty* which Act finally received the Royal Assent and might be urged 
as a Proof of His Majesty’s gracious Intentions with respect to the appropriation of 
that Branch of the Provincial Revenue. But this Committee cannot venture to decide 
whether, in strict Right, the Laws antecedent to the Conquest, and which are now in 
force, regulating the Tenure of Lands held en Fief et Seigneurie, together with 
the Solemn Relinquishment on the Part of the Crown announced to the Provincial 
Parliament by Lord Dorchester’s Message form an obstacle to His Majesty’s taking 
upon himself to change the Tenure as prayed for by M* Caldwell; yet the Committee 
conceive it to be their Duty to offer to Your Excellency as their opinion, That the 
Royal Word of His Majesty was so far pledged to His Subjects in this Province, by 
the Message above mentioned, that the Committee cannot see how this obstacle can 
be removed without the Concurrence of the Provincial Legislature, more especially 
as M™ Caldwell, in his Memorial, offers no Equivalent, and as the Earl Bathurst, in 
his Dispatch, does not make mention of any Compensation for the Mutation Fines 
which would thus be lost to the Province.* 





1. From the Canadian Archives State Book I, Lower Canada, page 17. 
2. See page 262, note 2. 
de pee eva ate Sone ron pars X, sec. XI. 
4. e amounts o e Droit de Quint for the two previous years were — 
1814, £ 369—15—7. : 5 ROUSE 
1815, £ 687—2—3. 
and for the year, 1816, £ 247—10—0. 
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From the Nature of the Tenure in free and common Socage, the Quint could be 
exacted only on the sale of those Parts of the Property already conceded en roture; 
and it would cease to be payable on the Part which had been relinquished to the 
Crown and regranted in free and common Socage. 

With respect to the Authority for regulating the Proportion of Mutation Fine 
that would, afterwards, be payable; it must, in the humble opinion of the Committee, 
be regulated by the Legislative Body. 

Having already taken the Liberty to express their Sentiments with respect to 
the necessity for Legislative Interference, the Committee cannot hesitate respectfully 
to suggest, that neither a Record in the Papier Terrier, nor a Grant under the Great 
Seal (as practised with regard to the Waste Lands of the Crown) would alone give 
sufficient Validity to the proposed Reconveyance, under a new Tenure, of Lands 
originally granted en seigneurie. 

With respect to the concluding Enquiry, “ Whether such new Grant would be 
affected by the 36 Clause of the British Statute 31%* Geo. II], Cap 31?’ They do 
not perceive in this Clause, nor in the Royal Instructions! for granting Waste or 
Crown Lands, any Provisions that apply to Lands which having heretofore been 
granted en Seigneurie should be relinquished to the Crown for the Purpose of being 
regranted in free and common Socage. But that which strengthens the opinion. that 
such a Change of Tenure was not by that Act contemplated for this Province, in 
so far as relates to the Lands held under the Tenure aforesaid, is, that by the 4384, 44% 
and 45 Clauses of the same Act,? special Authority is given for a Change of Tenure 
in the Upper and Lower Provinces as far as respects Lands only which after the pas- 
sing of that Act might be granted in the said Provinwes; and hence it may fairly be 
inferred that the Concurrence of the Legislature is absvlutely necessary thereto in 
both the said Provinces; especially in the Lower, where nearly all the Lands that had 
been granted antecedent to the Conquest; and previous to the passing of that Act, 
and infinitely the greater part of those which are at present under Cultivation 
throughout the Province, are held under the Tenure first mentioned. 

The Committee think it necessary to observe, That there are some Rights of 
Individuals which, in their opinion, might be affected by the proposed change of 
Tenure, amongst the Principal of which are those which arise*from //ypotheques or 
Mortgages, general or special on Seigneurial Property. And, unless Public and Legal 
Means are provided to meet such a Change of Tenure, it is to be apprehended that 
not only the Grantees or Purchasers at second hand, in free and common Socage, 
but even the Mortgagees themselves might be deprived of their Rights. 

In obedience to Your Excellency’s Commands the Committee have thought it 
their Duty to enter thus fully into a Question so important and interesting to all 
His Majesty’s Subjects in this Province, and as further information is contained in 
a Report of the Council for the Province of Quebec, made in the year 1790 upon a 
similar Question, they hereunto annex a Copy of that Report. 


1. See the Article of Instruction to Lord Dorchester, Articles 33 et seq. infra, page 21. 

2. See Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, page 706. Clause 
44 provided that any person holding land in Upper Canada and having power of alienation 
could surrender such lands to His Majesty by petition to the governor, or lieutenant goy- 
ernor and receive a fresh grant in free and common soccage. 
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Upon the whole the Committee are humbly of opinion. that it would be advisable 
to submit the entire question to the Reconsideration of His Majesty’s Ministers.+ 
All which is most respectfully submitted to Your Excellency’s Wisdom. 


Executive Council Chamber, 
Quebee, 16 August, 1816. 
By order, 
J. SEWELL, 
Chairman. 
Lt General 
Sir J. C. Sherbrooke, G.C.B. 


OPINION OF CHIEF JUSTICE SEWELL ON THE CHANGE OF TENURE 
OF LAND? 


QueEBEC, 20th August, 1816. 


Sir,—In obedience to the Commands of Your Excellency I have the honor of 
submitting the substance of the reasons urged by me before Your Excellency in 
Council, in vindication of the opinion entertained by me upon the application of 
Mr. Caldwell to surrender the Seigneuries of St. Etienne & Gaspé into the hands of 
the Crown and for a re-grant of the same in free and common soccage. 

There appears to my mind to be in this application nothing but what is perfectly 
consistent with that liberty in the disposition of property, whch experience has shown 
to be most advantageous to all Governments, unless therefore there is positive law 
to prevent it; it ought I think to be allowed, and I am humbly of opinion that there 
is no law to prevent it. 

The grounds of this opinion are as follow :— 

1st. Antecedent to the Conquest in the year 1759, it was lawful for the Crown of 
France to accept a surrender of any lands which had been granted by the Sovereign, 
and upon the resumption of such lands it was also lawful for the Crown of France 
to re-grant the same,—and although it is not perhaps Material to the argument which, 
T hold, yet I will add, that I conceive the Crown in such eases (if the lands surren- 
dered were wild & uncultivated) might have regranted them in France Aleu, that is 
freed from every reditus and from all feudal burthens—(Denizart Edition of Le 
Camus Verb. France Aleu) or upon a fixed & certain but perpetual reditus (Chopin 
11%, 498 & 494). 

2°, Independant of the rights of the Crown of England, His Majesty acquired 
by the Conquest & Cession of Canada, the rights of the Crown of France in this 
respect— 

3°, Lands consequently may be surrendered to His Majesty and may be regranted, 
and the Statute 31, Geo. III C. 31, Sec. 48, having enacted— 

“That in every case, where lands shall be hereafter granted within the province 
“of Lower Canada, and where the Grantee thereof shall desire the same to be 
“granted in free & Common Soccage, the same shall be so granted,”. His Majesty 
Gf he sees fit to re-grant, and the person to whom such re-grant is to be made, prays 
that his grant may be so made in free & common socage which is the case of Mr. 
Caldwell) not only may, but must grant in free and Common Socage. 

But against this very plain Statement, it is objected— 

1s. That by the Statute 31, Geo. III, Cap. 31, Sec. 44 surrenders in Upper 
Canada are specially provided for while the Act is silent as to Lower Canada. 





1. The report of the committee of the Executive Council together with the s 1 
of the chief justice was transmitted by Sherbrooke to Lord Bathurst in his ey eee 
dated August 24, 1816. See the Canadian Archives, series Q. 137, page 133. 
2. From the Candian Archives, Series Q. 137, page 141. 


CONSTITUTIONAL DOCUMENTS 497 


SESSIONAL PAPER No. 29c 


any, That by Lord Dorchester’s Message to the provincial Legislature of the 29th 
April 1794 the Casual & Territorial revenue of all lands holden, of the Crown under 
every description of Tenure “was ordered to be applied towards defraying the Civil 
expences of the Province.” ! 


To the first of these objections, I answer that it is founded on a mistake, the 
44 Clause of the English Statute 31 Geo., Cap. 31, having provided only for sur- 
renders made by persons not having any Legal Titles to Lands held by them, 
& consequently having in fact nothing to surrender—Viz. for persons holding lands, 
under certificates of occupation i.e., under bare permissions at will, to cultivate—- 
so that surrenders of Lands granted stand in both Provinces on the same footing. 

To the second objection I answer—- 

That by the British Statute 14, Geo. IIT, Cap: 83. It is enacted that the Casual 
& Territorial revenue of Canada “should remain, & be continued to be, levied, col- 
lected and paid, in the same manner, as if that Act had never been made.” That is 
that this revenue “should remain” as if. the Act had never been made, and should 
also, be continued to be levied, collected and paid as if the Act had never been made,” 
and it does therefore remain charged upon all property which by law may be subject 
to it, but at the same time the prerogative of the Crown with respect to such pro- ~ 
perty remains also in the same manner as if the Act had never been made, because 
the prerogative cannot be affected without express words, for that purpose. If there- 
fore it be true that the Crown of France might ante-cedent to the Conquest have 
accepted a surrender of Lands wild & uncultivated but holden under a feudal Tenure 
& have re-granted the same in Franc Aleu or on a certain perpetual reditus this is 
now the prerogative of His Majesty which the Message cannot have affected, because 
certainly it cann°t have contradicted the provisions of this Statute—But I answer 
also to this objection—That this Message is (at the utmost) an appropriation of the 
Casual & Territorial revenue which His Majesty may receive from the property ot - 
the Crown, & not a relinquishment «f that property, or of any rights which he may 

- possess over it. The Message states “ That the Governor lays before the Assembly 
Accounts of the provincial revenue of the Crown from the commencement of the New 
Constitution to the 10“ of January 1794;” being “First the Casual and Territorial 
revenue which His Majesty has been most graciously pleased to order to be applied 
towards defraying the Civil Expences of the province,” An order given in the Spirit 
of the Statute 18, Geo. III, C. 12, which appropriates the Taxes levied in the Colonies 
for the regulation of Commerce by British Acts of Parliament to the use of the 
Colony in which they are raised, and unless therefore it be possible to say that this 
Statute appropriating the revenue which may be received from duties imposed for 
the regulation of trade by British Acts of Parliament, has relinquished the rights of 
the Imperial Parliament over the imposition & regulation of the duties which pro- 
duce that revenue; It cannot be said that His Majesty by the Message which con- 
tains a similar appropriation of fis Casual & Territorial revenue, and no more has 
relinquished his rights over the property, which produces this last mentioned revenne. 
The Committee in their Report have also stated that difficulties might occur in case 
of a surrender & re-grant if there should be at the time of the surrender any Mort- 
gages upon the Lands surrendered—To which I answer, can not in my belief purge 
such Mortgage, & that the land in my opinion, would pass to the Crown & and from 
the Crown to the next Grantee, charged with the whole. 

The Committee have also referred to a report of a Committee of the wliole Coun- 
cil of the year 1788 upon a Change of Tenure in which it is stated to have been their 
opinion, that a Legislative Act would be necessary to enable the Crown to grant in 
free & Common soccage to which I answer, that such a Legislative Act, has since 
been passed & that by 43 Section of the British Statute 31 Geo. III, Cap. 31. it is 
not only enacted as I have stated, that in all future Grants the Crown “may” but 
“must” grant in free & Common soceage if the Grantee requires it. 


29ce—32 
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To what I have said, I added in Council, that the whole of the revenue arising 
from Seigneuries in the province from the year 1791 to 1816 did not exceed £12,000 
according to the Accounts annually laid before the Assembly. 

That the Change of Tenure would increase the population by enabling the Seig- 
neurs to sell their lands (which they cannot now do,) or to lease them at a fixed 
reditus without fines upon Mutations or other Casual charges. 

That the Seigneurs would immediately become really men of property & form an 
Aristocracy of landed interest—English, Scotch & Irish Farmers would be induced 
to cultivate the Wastes of the present Seigneurs, by being enabled to obtain land free 
from the feudal burthens—and a better system of Agriculture would thus be intro- 
duced,—A spirit of industry would also be excited, because the improvements of the 
Tenant would enure to his own benefit without the depreciation of the Mutation 
Fine or the consequences of feudal restraints, & the Crown would be amply compen- 
sated for the loss of the Quints by the Taxes paid by the New Settlers & the aug- 
mented means of defence afforded to the province by an increased population. 

Being upon these grounds of opinion that the directions contained in the dispatch 
of Earl Bathurst, respecting the surrender of the Seigneuries of St. Etienne & Gaspé 
(which are yet in a wild & uncultivated state,) and, a regrant of the same to Mr. 
Caldwell in free & common socage, are clearly founded in law, and are politically 
expedient in an eminent degree, I could not coincide in the statement made by the 
Committee in support of their report, though at the same time, I readily acquiesced, 
in the propriety of submitting the measure to the reconsideration of His Lordship 
in consequence of the opinion entertained by the Committee. 


I have the honor to be &e. 


(Signed) J. SEWELL. 
' His Excellency 
Sir J. C. Sherbrooke, K.G. OB. 

&e &e &e 


OPINION OF LAW OFFICERS ON CHANGE OF TENURE OF LAND? 


2 Lineoln’s Inn, 
929, January, 1817. 
My Lord, 

We have the honor to receive your Lordship’s letter dated the 18 Instant trans- 
mitting to us the Copy of a dispatch addressed by Your Lordship to the Governor of 
Canada, and of the reply which has been received from Sir J. Sherbrooke relative to 
the power of the Crown to accept the surrender of lands granted to Individuals in 
Canada for the purpose of regranting them in free and common soceage and your Lord- 
ship is pleased to desire that we will take the same into our consideration and report 
to your Lordship our opinion whether there is either under the Statute of the 31 Geo: 
3rd Cap 81, or under the Law originally prevailing in the province as referred to in 
the minutes of the executive Council, any legal objection to changing the Tenure of 
Land in Canada in the manner recommended. , 

In obedience to your Lordship’s Commands we have considered the same and we 
beg leave to observe that if it was intended to change the Tenure of any lands without 
the consent or desire of the persons possessing such lands or at once to effect a general 
alteration of Tenure, there is no doubt that it could not be done without an Act of 
the legislative bodies with the assent of his Majesty, but the question is whether, if 





1. From the Canadian Archives, Series G.9, page 81. 
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lands are surrendered to his (Majesty and thereby become revested in the Crown. His 
Majesty may not by virtue of his prerogative grant such lands to be holden by a 
tenure different from that by which they were formerly holden (provided the tenure 
on which they are so regranted be one which is lawful in the province). That a man 
holding of the Crown may surrender his land to the Crown of whom he holds we 
conceive to be clear and also that the Crown may regrant them upon such terms or 
tenure recognized by law as shall seem fit, unless restrained by some-law or act of 
Parliament. Looking at the British Acts which relate to the province of Canada 
we do not find any such restriction of the Royal Prerogative as applicable to this 
Case.” By the 14 Geo. 34, Ch. 83,1 the Title under which any lands were then holden 
was not to be affected by that Act but was to remain as if the Act had never passed. 
But by the same Act a power to grant Lands in free and common Soccage by the 
Crown is recognized, because after the eighth Section has directed that the laws of 
Canada shall be the rule of decision in all matters of controversy relative to property 
and civil rights, the 9* Section provides that such provision shall not extend to any 
lands that have been or may be granted by His Majesty in free and common Soceage. 
This Statute imposes no restraint on the ordinary rights of the Crown, but merely 
leaves all subsisting tenure unaffected by that Statute. There is by the 434 Section 
of the 31 Geo. 8", Ch. 31, a restriction of the prerogative as to the tenure on which 
lands shall be granted in Upper Canada because by that Section his Majesty cam 
only grant lands in free and common Soccage, and all the consequences which follow 
such tenure by the law of England must follow such tenure in U: Canada. 

With respect to the province of lower Canada there is also a partial restriction 
upon the prerogative as to granting Lands to be holden by any other Tenure than 
free and common Soccage—namely where the Grantee shall desire to have them 
granted in free and common Soccage there they must be so granted. These pro- 
visions however do not affect the right of His ‘Majesty to accept a surrender of lands 
holden in Seigneurie and to grant such Land in free and common Soccage, tho’ they 
compel his Majesty in certain cases to grant them to be holden by such last men- 
tioned tenure. The 44" Section does not apply at all to this Case, and neither 
enables nor restrains his Majesty as to any powers of granting Lands in Lower 
Canada, but relates to the giving good and valid Grants of Lands in Upper Canada, 
holden under an incomplete or informal Title by a mere Certificate of occupation. 
We do not consider that the message of Lord Dorchester’ as far as we collect the con- 
tents from the papers could be deemed restrictive upon the prerogative of the Crown 
to accept a Surrender of Lands holden in Seigneurie or to grant such Lands after 
they have been revested in the Crown in free and common Soccage. 

The 363 Section of the 31%* Geo. 34, Ch. 31, does not in terms or by inference 
impose any restriction in the prerogative of the Crown to accept a Surrender of Lands 
holden in Seigneurie and to regrant them in free and common Soccage, but we think 
it would be necessary that at the time of such new Grant proportionable allotments 
should be made of other Land for the Support of the protestant Clergy equal in value 
to the seventh part to be specified in the new grant, for the regulations of that Clause 
are general and would apply to grants of lands which had become revested in the 
Crown by surrender as well as to lands which had never before been granted. «It is 
stated by the Chief Justice, and not disputed by the executive Council that the King 
of France before the conquest of Canada might have accepted a surrender of lands 
and have regzranted them, and indeed it would have been extraordinary if such had 
mot by the law.4 His Majesty of course must have the same power and tho’ the 





z Ts See the Quebec Act, Constitutional Documents, 1759-1791, Shortt and Doughty, 1907, 
page 404. 


2. See e 262, note 2. as 
5) Thi toil of the Constitutional Act relates to the appropriation of the clergy reserves. 


4. See the report of the chief justice, Q. 137, page 141 (supra, page 496). : ; 
29e—324 | 
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King of France might not have had power to grant in free and common Soccage, if 
such tenure had not existed in Canada by the laws then in force (upon which we do 
not venture to form any opinion) yet his Majesty having power to grant in free and 
common Soccage and being bound so to grant at the request of the grantee, if he 
grants at all, we humbly report to Your Lordship that there does not appear to us 
to be any legal objection to his Majesty’s accepting a Surrender of lands holden in 
Seigneurie, and regranting them in free and common Soccage either under the Sta- 
tute of 315 Geo: 84, Ch. 31, or under any law which prevailed originally in the Pro- 
vinee before the Conquest. 


We have the honor to be, My Lord, 
Your Lordship’s most obed* humble Servants, 


W. GARROW. 
The Right Hone S. SHEPHERD. 
Earl Bathurst. 


SHERBROOKE TO BATHURST 


Castle of St. Lewis, 
Quebec, 20th May, 1817. 
My Lord, 

I have the honour of receiving Your Lordship’s Dispatch No. 68, in answer to 
mine No. 22, on the Subject of resuming to the Crown certain Lands of Mr. Caldwell, 
held en Seigneurie, and regranting them to that Gentleman in free and Common 
Soccage. , 

On this Subject there appears to have been some misapprehension of the question 
which I wished to bring under the consideration of His Majesty’s Government, which .- 
was not whether the Crown has the right of regranting in free and Common Soccage, 
lands resumed from a tenure en Setgneurie, but whether such change of tenure by 
abolishing, with respect to such lands, the Droit de Quint, which was given over to 
the Province by Lord Dorchester’s Message, would not be in some degree an infringe- 
ment of the pledge so given by Government; or whether a Mode could be devised of 
giving to the Province an equivalent for the Droit de Quint so merged and _ lost 
to it by such change of tenure. 

__I beg leave to suggest that it might prevent further difficulty or misapprehension 
to refer the Law Characters who might be again consulted on this question, to the 
letter which I directed to be written to the Chairman of the Council here,? to bring 
the matter before them, and which is transcribed at full length in the Commence- 
ment of the report of Council, of which a Copy accompanied my former dispatch 
on this Subject. 


_Thave the honor to be, My Lord, 
Your Lordship’s most obedient humble Servant, 


i J. O. SHERBROOKE. 
The Right Honourable 
~The Earl Bathurst, 
&e. &e. ke. 





1. From the Canadian Archives, Series @. 144, page 17. 
2. See page 492. 
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Downing St. 
31st Augt. 1817. 

Si | 

Having referred to the consideration of His Majesty’s Law Officers your dispatch 
of the 20th May* last respecting the opinion given by them in January last on the 
subject of accepting the surrender of certain Lands of Mr. Caldwell’s held in Seig- 
neurie and regranting them in Free and Common Soceage [ now transmit to you the 
Copy .of a letter from the Attorney and Solicitor General and have the honor to 
acquaint you that for the reasons therein stated I am of opinion that it would uot 
be expedient to change the tenure of Lands now holden in Seigneurie. 


I have the Honor to be, Sir, : 
Your most obedient Humble Servant, 


BATHURST. 
Lieut. General 
Sir J. C. Sherbrooke, G.C.B. 

Copy. : 
SECOND REPORT OF LAW OFFICERS ON THE PROPOSED CHANGE OF 
TENURE; 

Serjeant’s Inn, 
1st Aug., 1817. 
My Lord, 


We have had the Honor to receive your Lordships letter of the 14th July 1817 
referring to an opinion of the 22nd of January last‘ relative to the power of the 
Crown to accept the surrender of Lands held in Seigneurie in Canada for the purpose 
of regranting them in free and common Soccage, and transmitting to us an inclosed 
letter from Lieut General Sir John Sherbrooke requesting to be informed whether 
such change of tenure by abolishing with respect to such Lands, the Droit de Quint, 
which was given over to the Province by Lord Dorchester’s Message, would not be 
in some degree an infringement of the pledge so given by Government or whether a 
mode could be devised of giving to the Province an equivalent for the Droit de Quint 
so merged and lost to it by such change of tenure; and desiring that we will take the 
case into our consideration and report to your Lordship for the information of His 
Royal Highness The Prince Regent our opinion whether His Majesty is precluded 
by the declaration made in Lord Dorchester’s ‘Message to the Provincial Legislature 
on the 29th April, 1794 from changing the tenure of Land granted in Seigneurie 
which are now subjected to the payment of the Quint appropriated towards defraying 
the Civil expences of the Province without a Legislative Act to that effect. 

We beg leave to state to your Lordship that in the opinion which His Majesty’s 
Law Officers gave to your Lordship on the 22nd January last they confined themselves 
to the consideration of the power of His Majesty to accept a surrender of Lands 
holden in Seigneurie and regrant them in free and common Soccage, without any 
Legislative enactment; enabling him to do so, that appearing to them to be the point 
then proposed for their consideration: But the question now presented by the Goy- 
ernor’s letter is of a very different nature. It is not a question upon the right of the 





. From the Canadian Archives, Series G.9, page 217. 
. See page 500. j 

._ See the Canadian Archives, Series G.9, page 212. 
. See page 498. 


Bmw 


SUZ “TT CANADIAN ARON IVES. 
4 GEORGE V., A. 1914 


‘Crown so to alter the tenure, but upon the propriety of such an exercise of His 
-Majesty’s prerogative whereby the Province will be deprived of one of the sources of 
‘Revenue towards defraying its Civil expenses with which it was furnished by the 
appropriation of the Revenue arising from the Droit de Quint,! as communicated in 
Lord Dorchester’s Message—and upon this point we think that Lord Dorchester’s 
Message did give an expectation to the Province that this part of His Majesty’s 
Revenues would be continued to be applied to the defraying their Civil expenses, 
and that to take from them this source of Revenue without their Assent or without 
providing an equivalent would be an infringement of what they might fairly consider 
a pledge or assurance on the part of the Crown—We are not aware that His Majesty 
can in any way give to the Province an equivalent, out of any other of his Revenues 
to supply the deficiency that would arise from changing the tenure of the Lands from 
that of Seigneurie to Free and Common Socecage; and if any source of Revenue to 
be so applied is to be created in the Province it must be by a Legislative Act; and 
the consent of the Province to an abolition of the Droit de Quint could only be mani- 
fested by such an Act or by any Address of the two Houses to His Majesty for that 
purpose—We think therefore that tho’ His Majesty is not precluded in point of Law 
by Lord Dorchester’s Message from changing the tenure of the Lands yet that such 
change of tenure without the consent of the Provincial Legislature expressed as 
before mentioned or without an equivalent provided would be an infringement of the 
pledge given by Government in that Message and that in that point of view His 
Majesty is precluded without such consent or equivalent from so changing the tenure 
of the Lands. 





We have the Honor to be, &e., 


(Signed) S. SHEPHERD. 
R. GIFFORD. 


’ SHERBROOKE TO BATHURST? 


Quebec 10% March 1817. 
Ne 100. 
My Lord ~ 

In compliance with an Address of the House of Assembly of this Province I have 
the honour of transmitting to Your Lordship herewith an Address? of that body to His 
Royal Highness the Prince Regent together with the Articles of Accusation therein 
referred to, against C. Foucher, Esquire, one of the Justices of the Court of King’s 
Bench for the District of Montreal, as the same are contained in the inclosed Certified 
Copy of the proceedings of that House upon the said Accusations in order that the 
same may be laid before His Royal Highness according to the desire of the House. 

I avail myself of this occasion to call Your Lordship’s particular attention to 
some of the circumstances attending these proceedings on which it is of much moment 
that I should be favoured with your Lordship’s Instructions.— 

Having from time to time in the course of the investigation of Mr. Foucher’s 
Conduct obtained Communication of the Evidence laid before the Committee, I fore- 
saw the result must be an Impeachment and an Address for his Suspension; But Sir 
George Prevost having on similar occasions where the Chief Justices were impeached 
declined to suspend them because the Council had not concurred in the proceeding of 
the House, I felt a difficulty as to the course I should pursue in the case of an Address 
for the suspension of Mr. Foucher coming from the House alone, I therefore obtained 





ie see page As note - ee an Z 
. From the Copy in the Canadian Archives, Duplicate Despa 
3. See page 506. F a eapn ches, Lower Canada, 1817, 
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from them a communication of their proceedings to the Council in order that they 
might have an opportunity of concurring in the Accusations; But finding that they 
were not disposed to do this, I considered it the best way of avoiding difficulties both 
with the House and Council to act upon my own responsibility by directing Mr. 
Foucher, under the authority vested in me by my Commission, and before the Assembly 
came forward with their address for his Suspension, to abstain from the exercise of 
his judicial functions until the pleasure of His Royal Highness The Prince Regent on 
the subject should be known. 

In the adoption of this intermediate course I was the more confirmed by the con- 
sideration that if I should accede to the desires of the House for the Suspension of Mr. 
Foucher either as an Act of prerogative or a matter of right they might expect a similar 
course to be pursued on certain accusations pending before them against Mr. Chief 
Justice Monk, or on any others which they may bring against the Chief Justice of the 
Province; and as the presence of the Chief Justices is essential to the holding of the 
Criminal Courts in the Province their suspension could not but lead to the interrup- 
tion of the whole course of Criminal Justice; If anything could have added to my 
conviction on this point it would have been the doubt I entertained [and in which Your 
Lordship will find by the Address of the Council transmitted in my dispatch N° 
101,1 that they participated] as to the right of Assembly to impeach without seeking 
the concurrence of that body. 

Fortified by these reasons I made to the Assembly the Answer of which, as well as 
of their Address, Your Lordship will find at the close of the printed proceedings a Copy. 

From the whole circumstances the questions that arise are these 

’ Whether His Majesty’s Government consider the Assembly alone competent to 
impeach without the concurrence of the Legislative Council, and whether in the event 
of another Impeachment either separate or conjunct, I am to consider myself author- 
ized or obliged on an Address to that effect from either House or both, to suspend the 
party accused; and on these two points I have in the most particular manner to request 
that Your Lordship will favour me with instructions as it is far from improbable that 
I may be under the necessity of acting upon one or the other of them in the next Ses- 
sion when the Proceedings now commenced against Mr. Monk? will probably be 
brought forward again and carried to some conclusion.— 


I have the honour to be 
My Lord 
Your Lordship’s 
Most obedient 
humble Servant - 


J. O. SHERBROOKE. 

The Right’ Honourable 

The Earl Bathurst 

& & & 
f the Legislative Council is published at page 507. 
ape ee the 19th February, 1817, was charged with contempt of the House of 
Assembly for not producing certain papers in connection with the charges against Louis 
Foucher. He was found guilty on the 21st February and committee to the common gaol. On 
the 22nd February the Sergeant at Arms reported that “ he had lodged the body of Samuel 
Wentworth Monk, one of the joint Prothonotaries of the Court of King’s Bench for the Dis- 
trict of Montreal, in the Common Gaol of the District of Quebec, and that he now holds the 
Gaoler’s Receipt for the body of the said Samuel Wentworth Monk.” Journals of the Legis- 
lotive Assembly, Lower Canada, 1817, pp. 462, 476 and 486. 
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ARTICLES OF IMPEACHMENT OF JUSTICE FOUCHER:! 
25th January, 1817. 
JOURNALS OF THE HOUSE OF ASSEMBLY, LOWER CANADA, 


Mr. Cuvillier,2 in his place, charged Louis Charles Foucher, Esquire, one of the 
Puisné Justices of the Court of King’s Bench for the District of Montreal, with 
sundry high crimes and misdemeanors, and presented to thesHouse several articles of 
accusation and impeachment against the said Louis Charles Foucher, Esquire; and 
the said articles of accusation and impeachment. were delivered in at the. Clerk’s 
Table, and read, and are as followeth, viz: 

First Cuarce.—That the said Louts Charles Foucher, being a Judge of His 
Majesty’s Court of King’s Bench for the District of Montreal, in the Province of 
Lower-Canada, and also a Judge of His Majesty’s Court of King’s Bench for the 
District of Three-Rivers, in the same Province,’ hath diregarded the duties of those 
high and important offices, and contrary to his oath, hath perverted the course of 
justice in the said Courts, and rendered his judicial power subservient to the views 
of individuals whose interests he has been desirous of promoting. 

SECOND CHARGE.—That the said Louis Charles Foucher, being as aforesaid, a 
Judge of His Majesty’s Court of King’s Bench for the said District of Montreal, and 
also. a Judge of His Majesty’s Court of King’s Bench for the said District of Three- 
Rivers, hath disregarded those high offices, and hath disqualified himself from dis- 
charging with impartiality the duties imposed on him by those offices, by giving 
counsel to individuals respecting their supposed rights to be prosecuted and defended 
before the said Courts, of which he was and is Judge, as aforesaid, and by preparing 
pleadings and papers for them, in the prosecution and defence of such supposed 
rights, and hath afterwards awarded judgment, or concurred in awarding judgment, 
in favour of the persons to whom such advice and assistance was given, upon and in 
1¢spect of such supposed rights.* 

_ THirp CHARGE.—That the said Louis Charles Houcher, being such Judge of His 
Majesty’s Court of King’s Bench for the said District of Montreal, did, in or about 
the month of January, one thousand eight hundred and fourteen, counsel and advise 
one Pierre Ignace Daillebout, an intimate friend of the said Louis Charles Foucher, 
upon and in respect of a certain action to be brought in His Majesty’s said Court of 
King’s Bench for the District of Montreal, by the said Pierre Ignace Daillebout, 
against one Htienne Duchesnois, and did draw and prepare the Declaration to be used 
by the said Pierre Lgnace Daillebout in the said action, which Declaration, so drawn 
and prepared by him, he the said Louis Charles Foucher, put or caused to be put into 
the hands of an Attorney, related to, and intimately connected with him, to be used 
in the said action, and the said Declaration was in fact used in the said action, which 
was afterwards brought in the Term of the said Court holden in February, in the year 
aforesaid; and the said Louis Charles Foucher did exercise judicial power, and set in 
judgment in the action so brought as aforesaid, respecting which he had given counsel 
and assistance as aforesaid, and did himself prepare and caused to be entered in the 
said action, an interlocutory Judgment, whereby certain exceptions made and filed by 
the said Htienne Duchesnois, to the said action, were overruled; and did afterwards, 





1. From the Journals of the Legislative Assembly, Lower Canada, 1817, page 130. 

_ 2, Augustin Cuvillier since 1814 had represented: the County of Huntingdon in the House 
of Assembly. The County was divided by the redistribution act of 1829, and from 1830 to 1834 
he represented the County of Laprairie. Cuvillier was recognized.as one of the ablest and 
most influential leaders of the French Canadian majority in the House of Assembly. He was 
elected to the first parliament of the United Provinces for the County of Huntingdon and 
was chosen as the first Speaker of the united parliament. ; bg 

_ 3. Justice Foucher had been appointed Provincial Judge for the District of Three 
payors in 1803, and was promoted to the Court of King’s Bench for the District of Montreal 
in : fi 

4. For evidence brought before the Special Committee in con I i i Do" 
see Appendix I, Journals of the Legislative Assembly, Lower Capndecstae wp ati ere 
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though he had been absent at the hearing of the cause, send for and procure to be 
sent to him, the Record, Papers and proceedings in the said action, and did thereupon 
draw up the final Judgment to be entered in the said action, in favour of the said 
Pierre I gnace Daillebout, and caused and procured the said final Judgment to be 
entered in the said action, in favour of the said Pierre Ignace Daillebout, without 
having heard the parties in the said action, to the manifest perversion of, law ‘and 
justice, and in gross violation of the duties of the said Louis Charles Foucher, as 
such Judge as aforesaid.) 

FourTH CHARGE.—That the said Louis Charles Foucher, being such Judge is 
aforesaid, hath, in violation of his duty, advised one Jean Baptiste N ormand, “unon 
and in respect of enforcing a Judgment recovered in His Majesty’s said Court of 
King’s Bench, for the District of Montreal, by the said Jean Baptiste Normand 
against Austin Cuvillier; and hath given assurances to the said Jean Baptiste Nor- 
mand, of the support to be afforded to him by the said Lowis Charles Foucher, as 
such Judge as aforesaid, in the prosecution of the said means, and of the success 
with which he would cause them to be attended” 

FirtH CHARGE.—That the said Louis Charles Foucher, being such Judge as afore- 
said, hath acted in a manner disgraceful to the said office, and hath been guilty of 
conduct destructive of the public confidence in the administration of justice, by 
counselling, advising, and affording assistance, to persons engaged in differences which 
had become, or were about to become, the subjects of judicial investigation and 
determination, by him, as Judge as aforesaid, and by assuring them of his favour, 
and of the success he would cause them to obtain. 

SixTH CHARGE.—That the said Louis Charles Foucher, being such Judge as afore- 
said, hath been guilty of partiality and gross misconduct, in the discharge of his 
judicial functions, and had brought discredit in the administration of justice.® 





1. For evidence brought before the Special Committee in connection with this charge 
see Appendix I. Journals of the Legislative Assembly, Lower Canada, 1817. 

2. For evidence brought before the Special Committee in connection with this charge 
see Apnendix I, Journals of the Legislative Assembly, Lower Canada, 1817. 

3. The charges herein contained were refrrred to acommittee of the House of Assembly 
with instructions to examine and take evidence thereon. The resolutions were as follows: 

Resotvep, As the opinion of this Committee, that in the year one thousand eight 
hundred and eleven, (Louis Charles. Foucher, Esquire, being the Provincial Judge of the 
Court of King’s Bench for the District of Three-Rivers) an Information, in the nature 
of a Civil Suit, was exhibited and filed; on the part and in behalf of our Sovereign 
Lord the King, and in support of the rights of the Crown, against one Pierre Ignace 
Daillebout. That the said Louis Charles Foucher, being in the habits of intimacy and 
friendship with the said Defendant, Pierre Ignace Daillebout, drew up a Plea for him, 
in his (the said Louis Charles Foucher’s) hand writing, and delivered it to one of the 
Officers of the said Court, ordering him to copy it, which was done; and the said copy, . 
signed by the said Pierre Ignace Daillebout, was filed, and now stands of Record in the 
Cause. That the said Louis Charles Foucher afterwards sat at a Judge upon the Bench 
in said Court, upon the Trial of the said Cause, and assisted in giving Judgment against 
His Majesty.—That the said Louis Charles Foucher, in this respect, has been guilty of 
gross malversation, corrupt practice, and injustice; and has violated his Oath of Office, 
swerved from his duty to his Sovereign, and has been guilty of conduct tending to dis- 
grace the administration of justict in Lower-Canada. 

Resotyrp, As the opinion of this Committee, that in the year one thousand eight 
hundred and fourteen, the said Louis Charles Foucher, being then one of the Judges 
of the Court of King’s Bench for the District of Montreal, made the Draft of a Declara- 
tion in a Cause instituted in the said Court by one Pierre Ignace Daillebout, against 
one Ktienne Duchesnois, and sent the said Draft of a Declaration, by the said Pierre 
Ignace Daillebout, to one Janvier Domptail Lacroix, an Attorney, and Barrister at Liw, 
of Montreal, and also an intimate friend and relation of the said Lowis Charles Foucher. 
That the said Lacroix brought an action, in which he used the said Draft of a Dec’ara- 
tion, and obtained Interlocutory Judgments, in favour of the said Pierre Ignace Daille- 
bout, and also obtained final Judgment in favour of the said Pierre Ignace Daille- 
bout, for the sum of seventy-five pounds six shillings and five pence, with costs of suit. 
That the said Louis Charles Foucher drew up the said Interlocutory Judgments, which 
now appear of Record in the hand writing of him, the said Lowis Charles Foucher, 
who also assisted in rendering the final Judgment. That the said Louis Charles Fou- 
cher, in this respect, has been guilty of gross malversation, corrupt practice, and in- 
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PROCEEDINGS RELATING TO THE IMPEACHMENT OF JUSTICE 
FOUCHER} 


ADDRESS OF THE HOUSE OF ASSEMBLY. 


TO HIS ROYAL HIGHNESS THE PRINCE REGENT. 


WE His Majesty’s loyal and faithful subjects, the Commons of Lower-Canada, 
in Provincial Parliament ‘assembled, most respectfully beg leave to approach Your 
Royal Highness, and to represent to Your Royal Highness, that Louis Charles Foucher, 
Esquire, one of the Judges of His Majesty’s Court of King’s Bench for the District 
of Montreal, has been accused before us of High Crimes and Misdemeanors, in his 
capacity of Judge as aforesaid; and that, after a patient and diligent examination 
of witnesses, the testimony of whom we now transmit, we have unanimously adopted 
several Resolutions, as Articles of Complaint against the said Lowis Charles Foucher, 
Esquire, which are hereunto annexed.’ 

The impartial administration of justice, one of the most important privileges 
of our fellow subjects in the United Kingdom, as declared by our revered and beloved 
Sovereign, hath been, by the said Louis Charles Foucher, swerved from, in various 
instances referred to in the said Resolutions. 

The Criminal Law of England, and the free Trial by Jury, in Criminal Cases, has 
been granted to His Majesty’s loyal subjects of Lower-Canada, by the wisdom and jus- 
tice of the British Parliament; and they would be deprived of the security for reputa- 





justice; and has violated his Oath of Office, swerved from his duty to his Sovereign, and 
nes been guilty of conduct tending to disgrace the administration cf justice in Lower- 
‘anada. 

Resotven, As the opinion of this Committee, that in the year one thousand eight 
hundred and fifteen, the said Louis Charles Foucher, then being one of the Judges of 
the Court of King’s Bench for the District of Montreal, held alone a Court, called the 
Inferior Term of the Court of King’s Bench. That in the said Court, the said Louwis 
Charles Foucher was guilty of great oppression towards Charles Porteous, Esquire, 
Barrister at Law, threatening illegally and unjustly to suspend him, without any reason- 
able cause, and at the same time using insulting, abusive, and extravagant language, 
unworthy of a British Judge upon the Bench, such as “ Hold your tongue:” “ Your 
question is stupid:” “You tell a falsehood:” “What you say is false:”? “It is a false- 
hood, and I do not hesitate to say, in open Court, and in‘ the face of the public, that I 
do not understand that you should come here to tell a falsehood:” “I am only account- 
able to myself for my conduct: I am the Representative of the King: I do not hesitate 
to say, that upon the Bench I am greater than His Majesty, becausa His Majesty him- 
self comes to my tribunal to be judged.” The said Louis Charles Foucher then pro- 
ceeded, with anger, to give Judgment against the Client of the said Charles Porteous 
refusing, at the same time, to hear his Witnesses.—That the said Louis Charles Foucher, 
in this respect, has been guilty of gross malversation, corrupt practice, and injustice; 
and has violated his Oath of Office, swerved from his duty to his Sovereign, and has 
pee frilly of conduct tending to disgrace the administration of justice in Lower- 

anada. 

Resotyep, As the opinion of this Committee, that in the month of May. o 
eight hundred and fourteen, the said Louis Charles Foucher, alone, helen ee ei 
the Inferior Term of the Court of King’s Bench for the District of Montréal; and the 
said Louis Charles Foucher rendered a final Judgmnt in favour of a Plaintiff one 
Susanne La Haie, against a Defendant, one Louis Cousineau. And afterwards the said 
Louis Charles Foucher caused the said Judgment to be erased and scratched out from 
the Register; and in the month of September following, the said Louis Charles Fou- 
cher rendered a second final Judgment in the same Cause, which Judgment was in 
favour of the said Defendant, Louis Cousineau, and dismissed the action of the said 
Plaintiff, Susanne La Haie. And on several other occasions, the said Louis Charles 
Foucher, has caused Records to be altered, erased, and scratched out.—That the said 
Louis Charles Foucher, in this respect, has been guilty of gross malversation corrupt 
practice, and injustice; and has violated his Oath of Office, swerved from his duty to 
his Sovereign, and has been guilty of conduct tending to disgrace the administration 
of justice in Lower-Canada. journals of Assembly, Lower Canada, 1817, p. 539. 

1. From the Journals of the Legislative Assembly, Lower Canada, 25th February, 1817, page 
548. ; 

2. The evidence against Justice Foucher is to be found in the Appendix T. 
of the House of Assembly, Lower Canada, 1817. PP cai aaale 
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tion, liberty and life, which the Criminal Law of England, and the free Trial by Jury, 
are calculated to afford, if a Judge destitute of uprightness, should be allowed to act. 
That as by the Municipal Laws of this Province, the greater number of Civil Suits 
are tried by the Court without the intervention of a Jury, the sole security for the 
property of His Majesty’s loyal subjects in this Province, is to be found in the integrity 
of the persons to whom the administration of justice is confided. 
Wherefore, we, His Majesty’s faithful Commons of this Province, most respect- 
-fully beg leave to be permitted to lay at the feet of Your Royal Highness, the grounds 
of our complaint against the said Louis Charles Foucher, Esquire, and pray, that in 
consideration of the premises, he may be removed from his Office, and that the authority 
of His Majesty’s Government may be interposed, in such way as in Your Royal High- 
ness’s wisdom may appear necessary, for bringing him to justice. 


ADDRESS OF THE LEGISLATIVE Councit.! 


To His Royant HicHnezss 
Tue Prince Recent 
or THE Unitep Kincpom or Great Britain 
AND IRELAND. 


May IT PLEASE Your Roya. Hicunzss, 


We, His Majesty’s most dutiful and loyal Subjects the Legislative Council of the 
province of Lower Canada in provincial parliament assembled, do most humbly repre- 
sent to Your Royal Highness that certain Articles of Complaint and Accusation for 
high Crimes and Misdemeanors have been voted by the Assembly of this Province 
against Louis Charles Foucher Esquire one of the Judges of His Majesty’s Court of 
King’s Bench for the District of Montreal, and an Address of the Assembly has also 
been voted to be laid before Your Royal Highness with the said Articles and praying 
‘that the said Louis Charles Foucher be removed from his Office. 

In these proceedings We have had no participation in any shape, the Resolutions 
of the Assembly not having been submitted to Us for concurrence, nor has the accused 
been at all heard in his defence, or had any communication of the charges against him 
other than what the public papers or private Information may have conveyed. We 
therefore do not presume to give any Opinion upon the innocence or guilt of the 
accused. 

Under all the circumstances of the case however, We consider it our bounden 
duty humbly to submit to Your Royal Highness the serious consequences which are 
likely to result if the claim of the Assembly be sustained. That claim extends to the 
right of passing Articles of Accusation without limitation and without controul in 
this Province; either when voted after the hearing only of ex parte Testimony without 
notification to the accused of Complaint against him, or in the absence of all Testi- 

hath already been practised. 
Bor ah a right abe ele shall be established, and that Articles of Complaint 
and Accusation by that House neither require any concurrence in the Legislative 
Council previously to being submitted to Your Royal Highness; nor can be adjudged 
upon by this House, or any other Tribunal constituted or to be constituted in this Pro- 
vince; then every public Officer being liable to be compelled at his own expense to go 
to England before being heard at an immense distance from the place of residence of 





3 Journals of the Legislative Council of Lower Canada, for March 1, 1817. In 
Geter tee Cae bis ot %. Sherbrooke observes, “Upon the points which this 
Address will bring under the Consideration of His Majestys Government I earnestly entreat 
that I may be favoured by Your Lordship with such instructions as may serve for a guide 
to me in future in judging of the pretensions of the two Houses on these disputed matters. 
(Sherbrooke to Bathurst, March 10, 1817, No. 101, Duplicate Despatches, Lower Canada, in 
the Canadian Archives.) 
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his exculpatory Witnesses must henceforth feel himself wholly at the mercy of the: 
Assembly and thereby become disqualified from an independent and faithful discharge 
of Official duty. 

We therefore humbly beseech Your Royal Highness not to inflict any punishment 
upon the said Louis Charles Foucher Esquire one of the Judges of His Majesty’s 
Court of King’s Bench for the district of Montreal in consequence of the Articles of 
Complaint exhibited against him by the Assembly of this Province, until such Articles. 
of Complaint shall have been submitted to the consideration of this House, and this. 
House shall have concurred therein, and such Articles of Complaint after such submis- 
sion and concurrence shall have been heard and determined in such Tribunal as Your 
Royal Highness shall be pleased to appoint for that purpose; or until such Articles of 
Complaint without such submission. and concurrence shall have been heard and deter- 
mined in due Course of Justice in this House, under such Commission as Your Royal 
Highness shall see fit to issue for that purpose with such powers and Limitations as. 
to Your Royal Highness shall seem meet. : 


Signed By Order 
J. SEWELL, Speaker. 


RESOLUTIONS OF THE House or ASSEMBLY.) 
Friday, 21st March, 1817. 


Resouvep, that the claims of the Legislative Council, touching the accusations or com- 
plaints brought by this House against Louis Charles Foucher, Esquire, are 
not founded on the Constitutional Law, or any analogy thereto, tend to 
prevent offenders out of the reach of the ordinary tribunals of this country, 
from being brought to justice, and to maintain, perpetuate and encourage, . 
an arbitrary, illegal, tyrannical and oppressive power over the people of this. 
Province. ; - 


MEMORIAL OF JUSTICE FOUCHER.’ 


A Son EXCELLENCE 


Sir Jotun Coape SHERBROOKE, Chevalier de la Grande Croix du trés honorable 
ordre militaire du Bain, Gouverneur en chef des Provinces des Haut et Bas Canada, 
Nouvelle Ecosse, Nouveau Brunswick, et de leurs dépendanees, &e, &e, &e. 

La trés humble Supplique de Louis Charles Foucher, un des Juges Puisnés de la 
Cour du Bane du Roi pour le District de Montréal, dans la Province du Bas Canada. 
Quwil plaise 4 VorrRE EXCELLENCE, 

Votre Suppliant a recu par Mr. le Secrétaire la signification du désir de Votre 
EXCELLENCE, qu’il eut a s’abstenir de ses fonctions de Juge, Et ayant considéré cette 





1. From the Journals of the Legislative Assembly, Lower Canada, 1817, page 920. 

2. From the original memorial in the Canadian Archives, Duplicate Despatches, Lower 
Canada, 1817. : 

In transmitting this memorial, Sir John Sherbrooke observes, “ Mt Foucher has also 
made application for leave of absence to proceed to England for the purpose of vindicating 
his Character before His Majesty's Government but this I have not thought it proper to 
grant him, as the address of the Legislative Council, which I transmitted to Your Lordship 
on the tenth March last. will have brought under the consideration of His Majesty’s Govern- 
ment the expediency of constituting that Body a Tribunal for the trial of Mr Foucher in 
this Country. 

It is far from my wish either to recommend or oppose such a measure but I think it 
proper to state that a trial in England would in my opinion be ruinous to Mr. Foucher whose. 
fortune I understand is not such as to enable him to support the great expense to which such 
a proceeding would subject him by the necessity of the personal appearance there of both 
aoe and his Witnesses.” (The Canadian Archives, Duplicate Despatches, Lower Canada 
1817). 7 
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intimation comme un ordre péremptoire, il s’est empressé de s’y soumettre, malgré 
quelle répugnat & ses sentimens d’honneur et @Vintégrité, qui Pont toujours dirigé 
‘dans l’exercice de plus de quinze ans, de ses fonctions Judiciaires. 

Votre Suppliant prie respectueusement VoTRE EXCELLENCE de lui per- 
mettre quelques observations sur les procédés sans exemple, et (comme il les envisage) 
inconstitutionnels, qui ont efi lieu & Voccasion des accusations portées contre lui 
devant la Chambre d’Assemblée, ainsi que sur le mode adopté par cette Chambre 
pour les consacrer. Mais auparavant il importe de faire connoitre A VOTRE 
EXCELLENCE que‘la personne! qui a produit et mis en avant les accusations dont 
il s’agit, étoit et est membre de la Chambre, et que cette méme personne est lennemi 
déclaré du Suppliant; qu’un comité de la Chambre a été nommé pour informer sur 
ces accusations et en faire rapport: que la personne qui a porté les accusations a fait 
elle-méme les poursuites devant le comité, et a produit tels individus que bon lui a 
semblé, et qu’elle savoit bien étre déja dispos¢s & devenir témoins volontaires contre 
lui. 

Votre Suppliant n’a regu aucune notification des dites accusations on ne lui a 
pas fourni loceasion d’étre entendu, ni de transquestionner les’ personnes examinées: 
et ces personnes ont donné des témoignages (si on peut toutefois qualifier de témoi- 
enages de telles déclarations) sans avoir été liées préalablement par V’ebligation et 
la so’ennité d’un serment: elles ont ainsi débité tels contes ou telles histoires qu’il 
leur a pli et dont une grande partie avoit été déja concertée et méditée dans des 
sentimens de haine et de vengeance contre votre suppliant ainsi qu’il peut le démon- 
trer. 

Or, c’est d’aprés de tels témoignages que le Comité a assumé sur lui de faire un 
rapport 4 la Chambre, et de lui présenter des-résolutions conformes: et, cette Cham- 
bre au mépris de l’usage et de la pratique observés en pareil cas, sans avoir fait parve- 
nir 4 Votre Suppliant aucune notification, ou avis queleonque, n’a pas hésité le moin- 
drement 4 adopter les résolutions proposées, et elle a voté une adresse 4 Votre EXcEL- 
LENCE pour la prier de vouloir bien suspendre votre suppliant des fonctions qwil avoit 
Vhonneur d’exercer comme ]’un des Juges de la Cour du Bane du Roi. ; 

Votre Suppliant congoit humblement qu’étant né Sujet Britannique il a (quoi- 
que vivant dans la Province du Bas Canada) autant de droits et de priviléges, qu’au- 
eun autre des Sujets de Sa Majesté vivans dans la Grande Bretagne: Or, dans ce 
puissant Royaume, dont tous les autres peuples envient la sage législation, nul indi- 
vidu ne peut étre mis en Jugement, ou condamné sans étre entendii; son procés doit 
étre instruit et jugé devant un Tribunal compétent; il ne peut étre déclaré convaincu 
que sur des témoignages légaux, suffisans et donnés solennellement sous l’obligation 
et la sainteté du Serment. 

Votre Suppliant demande aussi la permission d’exposer 4 VOTRE HXCELLENCE que 
dans des accusations de la méme nature qui seroient portées en Angleterre, quoique 
par la Chambre méme des Communes, SA MAJESTS ne prendroit aucune measure pour 
réyoquer ou suspendre un Juge, sans lui procurer l’occasion d’étre entendai et de 
pouvoir réfuter ces-accusations. 

Quoique l’on puisse dire qu’il n’existe pas dans cette Province de Jurisdiction 
néanmoins Votre Suppliant (bien que la reflexion doive, seron lui, soffrir nécessaire- 
vers laquelle Vorre EXCELLENCE puisse le renvoyer pour y subir une procédure légale, 
et qu’ainsi la seule voie qui paroisse lui ¢tre ouverte soit une application a Sa Masustk 
en Conseil, pour revendiquer son Honneur & sa réputation injustement compromis, 
néanmoins Votre Suppliant (bien que Ja reflexion doive, selon lui, soffrir, nécessaire- 
ment & la pensée de Votre ExceLLENCE) ne peut s’empécher de faire remarquer la 
déplorable situation ou se trouvent les Juges de Sa Masesté et les autres Officiers dans 
cette Province, si la seule ressource quils peuvent avoir en parcilles circonstances, est 


1. See page 504, note 2. 
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un application 8 Sa MagesT& en Angleterre; en ce que les dépenses qu’entraine néces- 
sairment une telle application sont infiniment onereuses, et en ce qu’il est évidemment 
impossible de faire comparoitre leurs témoins en Angleterre. Or, Votre Suppliant 
soumet humblement 4 Votre EXCELLENCE si la réserve de cette seule et unique res- 
source n’équivaut pas 4 un déni formel de Justice. 

C’est pourquoi Votre Suppliant a recours 4 Votre EXCELLENCE, et tout en 
protestant contre les mesures inconstitutionnelles adoptées par le Comité de la 
Chambre en portant les accusations susdites, il affirme que les témoignages produits 
contre lui reposent sur des faussetés ou sur de faux exposés; et il est prét 4 le prouver 
par plusieurs témoins et documens officiels. En sa qualité de Sujet Britannique il 
croit avoir le droit incontestablement acquis d’étre entendfi et jugé avant que d’étre 
déclaré coupable. 

mn conséquence Votre Suppliant prie humblement Vorre ExcELLENCE de your 
loir bien instituer et nommer quelque Jurisdiction ou quelque Tribunal compé- 
tent dans cette Province (s’il n’y en existe pas encore) devant lequel Votre Suppliant 
puisse comparoitre et établir son innocence: Car il aime a croire que VOTRE EXCEL- 
LENCE a dans ses pouvoirs actuels, des moyens suffisans pour lui procurer l’occasion 
de se défendre ici, ¢’est 4 dire de se justifier. 

Dans tous les cas, Si Vorre EXxcELLENCE ne Jugeoit pas 4 propos de lui 
faciliter une enquéte dans ce pais, qu’il lui plaise au moins différer la transmission 
au Pied du Tréne, des accusations de ]a Chambre contre lui, pour le mettre a a portée 
d’y joindre quelques défenses, telles imparfaites qu’elles seroient nécessairement, % 
raison des circonstances extraordinaires ou il se trouveroit. : 

Enfin si Votre Suppliant ne pouvoit pas prévenir que les accusations de la Cham- 
bre fussent transmises isolées &§ Son ALTESSE ROYALE, Le Prince Régent Quw’il plaise a 
VorreE EXCELLENCE y joindre au moins sa présente et humble Supplique, afin que 
ces accusations isolées ne puissent faire naitre contre lui, aucuns préjugés, quoi- 
qu’il aie la ferme confiance que de pareilles accusations isolées Et ex parte n’en pour- 
ront jamais faire élever, surtout devant le Tréne Royal, Source de toute justice. 

Et Votre Suppliant plein de reconnoissance ne cessera de prier pour la conserva- 
tion des jours précieux de Votre EXCELLENCE. 

L. C. Foucher. 

Montréal le 8 mars 1817. 


BATHURST TO SHERBROOKE! 


Duplicate y 
Ne, 115 : 
Downing Street 
7 July 1817 


Sree 
I have not failed to bring under the consideration of The Prince 
eee Be Regent your dispatches of the dates and numbers specified in the 
No. 101° ae Margin in which you communicate the proceedings of the House of 


10 March 1817 Assembly against L. C. Foucher Esq? one of the Justices of the Court 
No. 102# of Kings Bench, the Address which the Legislative Council had in 
consequence of his impeachment thought it necessary to submit to 
His Royal Highness, and the anxiety of M™ Foucher that the charges 
against him should be brought to an early decision. In considering 
these communications His Royal Highness has been most anxious 


34 April 1817 


1, From the original despatch in the Canadian Archives, G. 9, page 192. 
2. See page 502. 

8. See page 507, note 1. 

4. See page 508, note 2 
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Lieut General 


to devise some mode of investigating the conduct of M* Foucher 
which while it shall ensure a correct adjudication of the charges. 
brought against him shall be as- little burthensome as possible either 
to the party accused or to those by whom the accusation is preferred. 
His Royal Highness acquiesces entirely in the sentiments expressed 
by the Legislative Council as to the inconvenience of conducting such. 
an investigation in this Country, since such a measure would in any 
ease entail a heavy expence, most unjust to the parties if it be to be 
defrayed by them, and most burdensome to the public if ultimately 
charged to the Colony. I am therefore to signify to you the Pleasure: 
of His Royal Highness, that in this and in all similar cases of im- 
peachment by the Legislative Assembly the adjudication of the 
charges preferred against the party accused, shall be left to the 
Legislative Council. Under such an arrangement His Royal High- 
ness feels no disposition to question the right of the Assembly to 
submit Articles of Impeachment against any individual whose public 
conduct may appear’to them deserving of animadversion! nor does 
His Royal Highness see any objection in such case to a compliance 
with the Address of the Assembly for the suspension of the obnoxious 
individual since the means of ascertaining the validity of the Charges 
being at hand, the party accused cam sustain but little injury from 
a temporary suspension if innocent, and if ultimately pronounced 
to be guilty the advantage of an immediate suspension is unques- 
tionable. 

You will therefore communicate to the House of Assembly and 
to the Legislative Council the decision of His Royal Highness and 
His confident expectation that they will each so discharge the im- 
portant duties which will under this arrangement respectively devolve 
upon them as to give complete satisfaction to all classes of His 
Majesty’s subjects in the Province. 


I have the Honor to be 
Sir, 
Your most obedient 
Humble Servant 


BATHURST. 


Sir J. C. Sherbrooke, G.C.B. 


&e 


&e &e 





1. On the question of the strict constitutional right of impeachment see the opinion of 
the Law Officers of the Crown, page 512. 
9, This decision was not communicated to the House of Assembly for the reasons set 
out by Sir J. C. Sherbrooke, in his despatch of January 10th. See page 531. 
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[Copy] ; 


REPORT OF THE LAW OFFICERS ON PROCEDURE IN CASES OF 
IMPEACHMENT. 


To His Excellency Sir John Coape Sherbrooke Knight Grand Cross 
of the Most Honourable Military Order of the Bath, Captain General 
& Governor in Chief in and over the Province of Lower Canada Vice 
Admiral of the same, ete. ete. ete. 


May iT PLEASE YOUR EXCELLENCY. 


In obedience to the Commands of your Excellency, We have taken into Considera- 
tion the three points contained in the report of His Majesty’s Executive Council for 
this Province, upon the Dispatch of Earl Bathurst of the 5 of July under the No. 
115, respecting the impeachment of M* Justice Foucher. 


First “Can or cannot the Legislative Council legally take cognizance of the 
“ Articles of Charge and impeachment, preferred by the Assembly, and in other future 
“Oases, without a Commission for that purpose?” 


Upon the first point, We are of opinion that, as the general question contained. 
in this point admits at least of a considerable doubt, the safest course to be pursued will 
be, to authorize the Legislative Council, by Commission, to take cognizance of the 
Articles of Charge and impeachment preferred by the Assembly against M* Justice 
Foucher. 


‘‘9nd Tf 2 Commission be necessary, must it issue as a general Commission for all 
““Cases; or must a separate Commission in each particular Case be issued ? 


Upon the second point We have the Honor to submit to your Excellency that, 
tho’ by a Clause contained in Your Excellency’s Commission it would appear that a 
power is given generally to your Excellency, “ with the advice of the Executive Council 
“of the Province, to erect such Courts of Justice within the Province as your Excel- 
“leney and the Privy Council shall think necessary, [subject only to the provisions 
“contained in the Statute 31*t Geo. 8. C. 315* and to any Instructions which your 
“Excellency may receive under His Majesty’s Signet or Sign Manual, or by His 
* Majesty’s Order in Council.”]’ yet in our humble opinion it will be more expedient 
“to issue a Separate Commission for this particular Case— 


“3d Must the Commission in either Case be issued under the Great Seal of the 
“Provinee, or under the Great Seal of the United Kingdom” ? 


Upon the third point, having taken into Consideration the Clause contained in Your 
Excelleney’s Commission, to which We have already alluded, We have the honor to 
give it as our opinion that a Commission may legally issue under the Great Seal of the 





1. From the copy in the Canadian Archives, Q. 148, part I, page 15. 

: Lord Bathurst’s despatch of July 7th, 1817, was referred by Sir J. C. Sherbrooke to the 
Executive Council who advised a reference to the Law Officers of the questions which are 
answered in this report. See the Minutes of the Executive Council, State Book, page 295. 

2. The extract here given is not a true quotation from the Instructions to Lord 
Dorchester. See page 11. 
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Province, for the purpose under Consideration; and that such Commission will be a 
due Execution of the power vested in your Excellency.— 


We have the honor to be ete. 


[Signed] NORM? F. GERALD UNIACKE! 

Atty. Gen! 
[Signed] CHARLES MARSHALL 

Sol. Genl. 
[Signed] GEORGE PYKE? 


Ad. 1 
Quebec 224 October 1817. se 


SEPARATE OPINION OF THE ATTORNEY GENERAL.? 
(Copy). 


Quebec 27 Nov' 1817 
Sir, ‘ 
I have the honor to inclose you the draft of the Commission‘ for the trial of M* 
Justice Foucher the Advocate General does not sign it for réasons that will be trans- 
mitted by him to His Excellency the Governor in Chief. 
The Commission proposed to be issued is in the nature of that issued in England 
for the trial of a Peer in the Court of the Lord High Steward upon Indictment and it 
is to be observed that this is a Commission for a trial upon impeachment—While I 
am of opinion that this Commission if issued will in point of Law stand upon some 
strong grounds I must beg leave to add that I do not think it expedient that a Com- 
mission should issue at this stage of the Proceedings, nor do I think that that course 
would be carrying into the effect the intentions of His Majesty’s Government to the 
extent contained in the dispatch of The Earl Bathurst.’ 

When His Majesty’s Government feels no disposition to doubt the right of impeach- 


‘ment in the Commons of Lower Canada it is evident that the power to try is supposed 


+o exist in the Legislative Council—Were a Commission to issue for the trial of an 
impeachment made by the Commons of Lower Canada I do not see how that right can 
hereafter be doubted and I should therefore think that no step ought to be taken in 
the Colony putting beyond all future question that right of impeachment unless the 
power to try in all future Cases is in the Spirit of the dispatch secured to the Legisla- 
tive Council. r 

I have the honor to be &c 


(Signed) _NORM? F GERALD UNIACKE 
Atty-Gen! 
The Honourable 
Jonathan Sewell 
&e &e &e 





1. See page 381, note 1. 

2. George Pyke first entered the public service under Sir John Wentworth in Nova 
Scotia, in 1799. Soon after this he came to Lower Canada and in 1802 he was appointed 
Joint Prothonotary of the Court of King’s Bench for the District of Quebec. He resigned this 
appointment three years later and returned to his practice at the bar. In 1804 he was elected 
toe the House of Assembly for the County of Gaspé and was re-elected during each election 
until 1814. He was appointed Advocate General of the Province in 1812, and in 1816 became 
law clerk to the Legislative Council. During the illness of Mr. Justice Ogden in 1818 Pyke 
was appointed temporarily to the Court of King’s Bench for the District of Montreal and two 
years later he became a regular judge of the Court. 

8. From the copy in the Canadian Archives, Q. 148, part 1, page 27. 

4. For the draft of the commission see page 518. : 

5. See page 511. 
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SEPARATE OPINION OF THE ADVOCATE GENERAL} 


: To His Excellency Sir John Sherbrooke Knight Grand Cross 
of the most Honorable Military Order of the Bath, Captain 
General and Governor in Chief of the Province of Lower 
Canada ete. ete. ete. 


May it please your Excellency. 


Not having signed the draft of a proposed Commission constituting a Court for 
the trial of Louis Charles Foucher Esq™ under Charges of accusation made against 
him by the House of Assembly of this Province I take the liberty most humbly to 
submit to your Excellency the motives which have actuated and the reasons which 
have induced me on the present occasion not to concur in adopting the draft which has 
been submitted for Your Excellency’s consideration. 

It does appear to me after all the research I have been able to make on the 
subject that no step will be necessary to bé taken on the part of His Majesty’s Goy- 
vernment previous to the Communication or Message which under the dispatch of Earl 
Bathurst of the 5" July last? your Excellency may deem expedient to make and send 
to the Legislative Council and Assembly in the Ensuing Session of the Provincial 
Parliament,’ as, upon such communication it will remain with those two Branches by 
conferences or otherwise to adopt those measures which are essential to a correct inves- 
tigation of the Charges before the Legislative Council and thereby give effect to the 
privileges which His Royal Highness the Prince Regent has been graciously pleased 
to recognize in those two Branches of the Provincial Parliament. In thus conceding to 
the one branch a right to accuse and to the other a right to investigate I do not consider 
that His Royal Highness has in any manner waived or intended to waive any preroga- 
tive of the Crown, or the right to remove from office any individuals holding situations 
during pleasure; as, should the charges after due investigation by the Legislative 
Council be declared well founded, His Majesty will still retain the same right of exer- 
cising his pleasure in regard to the accused officer which he now holds, with however 
this advantage that the Crown will be better informed as to the truth of the charges 
than upon a simple accusation without such investigation.— 

The two Branches of the Legislature will no doubt receive Your Excellency’s 
Communication with the respect due to the high Source from which it proceeds and will 
enter upon the Investigation with a proper regard to the rank and privileges they res- 
pectively hold and possess under the constitution of the Colony; nor can I at this 
moment anticipate any difficulty that can arise in the prosecution of the authorized 
investigation which may not be obviated by an act of the two Houses sanctioned by 
your Excellency. 

I would beg leave to state to your Excellency that under the constitutional act 
[81: Geo, 3. ¢. 31.] neither the Legislative Council, or the House of Assembly is vested 
with any Judicial Powers;—Articles of Impeachment cannot therefore be preferred 
and tried in this Country as before the King in the Imperial Parliament,—The House 
of Lords having the Inherent and immemorial right to try all persons impeached by the 
House of Commons and proceeding therein according to the law and custom of Parlia- 
ment ;—no such inherent or immemorial right being possessed by the Legislative Coun- 
ci} nothing but an act of the Imperial Parliament could give them such a right ;~— 
Indeed it would appear to have been omitted in the constitutional act as not bolus 





1. From the copy in the Canadian Archives, Q. 148, part 1 ge 29 

2. age this despatch see page 510. : ced 

3. Such a communication was not however made. For Sir J "5 reas 
for taking such a course see page 531. Sebi. Sherbrooke saan 

4. See also the opinion of the British Law Officers, page 480. 
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necessary and as inconsistent with the dependence of the Colony upon the Mother 
Country which it is so much the interest of both to preserve,—and as calculated to 
secure to the Officers of His Majesty’s Government a protection from the possibility of 
Colonial Persecution;—Those Officers hold their situations in the Colony during 
pleasure; they are appointed by and are the servants of the Crown, and may be sus- 
pended or removed from office whenever the Crown may think proper ;—Such is the 
situation of Mt Foucher who might at the present moment be removed from office by: 
an exertion of the prerogative;—it would therefore seem to be the undoubted right 
of the Crown to use this Prerogative in such way as to His Majesty may seem best 
conducive to the Public good and at the same time give security and every just protec- 
tion to his servants. 

His Royal Highness has therefore in the exercise of this prerogative thought 
proper to declare, “that in this and in all similar cases of Impeachment by the Legis- 
“lative Assembly the adjudication of the charges preferred against the party accused: 

~ “shall be left to the Legislative Council;—and that under such an arrangement His: 

' “Royal Highness feels no disposition to Question the right of the Assembly to submit 
“articles of Impeachment against any Individual whose public conduct may appear to 
“them deserving of animadversion.”! 

His Royal Highness has thus graciously devised a mode of investigation the least 
burthensome to the accusers and accused, but in so doing has not given a power to the 
Legislative Council as it would appear to me to proceed to trial and punishment, but 
to adjudge whether the charges which may be submitted to them by the Assembly are 
or are not well founded to the end that upon such adjudication the ultimate dismissal 
from or continuance in office of the accused Individual may be determined by His 
Majesty — ; 

Aware, may it please Your Excellency, of the importance of the subject I have’ 

endeavoured to discharge my duty to your Excellency by avoiding a hasty consideration 
and opinion,—and I cannot view the dispatch of Earl Bathurst in any other light 
consistent with my ideas of the principles of constitutional Law, than in the manner 
before submitted to your Excellency ;—nor does it appear to me that the Crown can 
issue a Commission for the'trial of persons impeached ;—Such an accusation is purely 
parliamentary and cannot take any other than a Parliamentary course; the right of 
accusation in the one Branch is founded upon the right of trial in the other; they are 
so united that they cannot constitutionally be separated ;—the strict right of Impeach- 
ment does not therefore in my humble apprehension exist in the Colonial Assembly; 
this privilege alone exists in the Commons of the United Kingdom, and through that 
body the accused Individual might be impeached before the King in Parliament ;—I 
do not conceive the charges of the Provincial Assembly to be strictly and legally 
articles of Impeachment, but to have been considered by His Royal Highness merely as 
a complaint on the part of the Assembly to the Crown, of an improper exercise and 
-abuse of the duties of Office in one of its servants and praying for redress by his removal 
from office;—and thereupon His Royal Highness with that sense of justice so strongly 
marked in every line of the dispatch of Earl Bathurst has been anxious to devise a 
mode of investigation of the charges against M* Foucher and has in his wisdom adopted 
that, which, while it affords relief to all parties, is eminently calculated to preserve as 
much as possible and as constitutionally he could the honour of the Provincial Parlia- 
ment by directing that the investigation of the charges or complaint should be left 
to the Legislative Council,—not as a Court for the trial and punishment of the accused 
but as a body entitled to participate in all matters agitated in the Provincial Parlia- 
ment and as the Branch best calculated from its rank in the constitutional scale to 
inform the conscience of His Majesty of the truth of the charges or complaint of the 
Assembly.— . 


1. This is a quotation from Lord Bathurst’s despatch of July 7, 1817, see page 511. 
99ce—334 
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It is obvious that the Imperial Parliament may give to the Assembly the right of 
Impeachment and to the Legislative Council the right of trial as fully as it is possessed 
by the Lords and Commons of the United Kingdom, but the expediency of such a con- 
cession might be well doubted ;—and if I might be allowed respectfully to submit my 
sentiments to your Excellency upon the Subject I must declare that I do not consider © 
that it would be sound policy to adopt such a course as it would tend to weaken the ties 
of the Colony to the Mother Country and render the former more independent of the 
latter than the welfare safety and general interests of the Empire will admit; The 
relative situation of the Colony to the Country which fosters and protects it must never 
be lost sight of; one concession is only the fore-runner of a claim for others; and the 
consequences which would result from such concessions would more fully occur to 
your Excellency’s mind than I could possibly represent them. 

The draft of a Commission which has been submitted for your Excellency’s 
consideration is the first of it’s kind; as it is for the trial of an Individual under what 
has been styled articles of Impeachment; now it cannot be found that thé Crown has 
ever interfered by Commission in cases of Impeachment, except so far as regards the 
appointment of a Lord High Steward to preside at the trial, who, as Hawkins observes 

must be a peer of England, “as no one under the degree of nobility is capable of so 
“honourable a Post,”—and this officer is now appointed by Special Commission pro hdc 
vice which recites that the appointment is made upon the application of the Lords, as 
will appear to Your Excellency on reference to the Commission in the case of Lord 
Lovat [9% Vol. of State Trials. p. 622.]—the words being, “and for as much as the 
Lords Spiritual and Temporal in our present Parliament assembled have most humbly 
besought us that we would vouchsafe to appoint a Steward of Great Britain for this 
time,” Thus far His Majesty appoints, as of right, an officer to preside but does not 
create a Court or vest in the Lord High Steward any Judical functions ;—nor can the 
Crown stop the Proceedings on an Impeachment by granting a Pardon to the accused.— 

In Foster, Your Excellency will find the following remark, “In the trial of a Peer 
“ indeed for a capital offence, it hath been usual to appoint a Lord High Steward during 
“the trial, and until Judgment is given, for the sake of order regularity and dignity ;— 
“But this appointment does not alter the constitution of the Court,”—and he further 
adds that “Such an Officer is usually though not necessarily appointed.’ 


The proposed Commission therefore only resembles that issued during the recess 
of Parliament to the Lord High Steward for the trial of an Indictment found by a 
Grand Jury of a County and returned into the ordinary Courts against a Peer of the 
realm for treason or felony or misprision of either and which is removed by certiorari; 
None but Peers can be thus tried and only for the offences above mentioned, as in cases ~ 
of misdemesnors they have no such privilege but are tried in the ordinary Courts and 
according to the course of the Common Law. 

There exists therefore no precedent for the proposed Commission, and where none 
exists I should be strongly inclined to doubt its legality; from the well known principle 
that the King cannot grant any new Commission which is not warranted by ancient 
precedents, however necessary it may seem and conducive to the Public Good. [3. Hawk. 
p. 8.]—and from the observation of Lord Coke in treating upon Justices of Oyer and 
Terminer. “That all Commissions of new invention are against Law until they have 
allowance by Act of Parliament. [4. Inst. 163] ; 

Indeed it does not appear from the dispatch of Earl Bathurst to have been a 
measure contemplated or deemed necessary by His Royal Highness the Prince Regent; 
—for the power of investigating the charges, it would seem, has alone been authorized, 
and which the Crown for the reasons before submitted to your Excellency would have 





1. Bee also. on this point the opinion of the Judges of the Court of King’s Bench for 
Quebec, page 527. 
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a right to direct and authorize in the exercise of the Prerogative quo ad its officers 
against whom complaints have been preferred. 

Before it has been ascertained whether the House of Assembly [admitting for a 
moment the right of Impeachment in that Body,] will submit it’s Charges to the Legis- 
lative Council, it would seem at any rate to be risquing too much to issue a Commission 
which might become nugatory in its effect;—as a primary consideration would appear 
to me necessary whether the execution of such a Commission can be enforced; And I | 
feel confident that Your Excellency would not be disposed to give an opportunity to 
either branch of the Legislature to call in question the authority of the King’s Com- 
mission. 

Certain privileges have been conceded, and it is for the two houses to give effect 
thereto by discharging the important duties which will thus respectively devolve upon 
them ;—If they will not accept the tendered privileges and give effect to the arrange- 
ment and mode of investigation devised by His Royal Highness it will induce him to 
adopt such other mode of investigation as in his wisdom he may deem right. 

It has been observed that the proposed Commission like that issued to a Lord High 
Steward upon an Indictment, is in the nature of a Commission of Oyer and Terminer; 
—and it must be admitted that they do in some particulars agree;—But a view of the 
two Commissions is only necessary to decide upon the wide difference between them 
and that a power to issue Commissions of Oyer and Terminer, does not imply a power 
to erect a Court similar to that of the Lord High Steward: whose proceedings are not 
according to the course of the Common Law which is that which governs the Proceed- 
ings in the King’s ordinary Courts of Justice;—It is certainly essential that the 
course to be adopted should be strictly legal and correct, as any error can only give rise 
to future and endless difficulties, disturb the Peace of the Colony,—and occasion great 
trouble and embarrassment to His Majesty’s Government. 

I must request your Excellency’s pardon for this lengthy and I am afraid imperfect 
explanation of my motives and reasons for declining to concur in the proposed draft ;— 
I have conceived it my duty fully to disclose them, and do most respectfully submit 
them for your Excellency’s consideration, 

and have the honour to be 
ete. etc. ete. 


[Signed] 
GEORGE PYKE 
Ad. Gen!. L.O. 
Quebec 1% Dec™ 1817 
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DRAFT COMMISSION FOR THE TRIAL OF JUSTICE FOUCHER.? 


A Commission 
to hear and 
determine only 
and not to 
inquire, is 
valid. 

2 Hale P.C. 

Zi PAT CAG. 

So is a Com- 
mission of Oyer 
_ & Terminer 
for the 
particular 
offence only. 
Id. Art. 4. 


See the Com- 
mission of Lord 
High Steward 
issued for the 
trial of Lord 
Lovat, as settled 
by a resolution 


Vol. 9, p. 621. 


(a) Quebec Act, 
34 Geo. 3, c. 83, 
s. 11, 


(a) Lord Lovat’s 
Commission 

7 St. Tri. 422 

& many others. 


(b) Commissions 
of Ld Lovat, 

L¢ Morley & 
others St. Tri. 


GrorcE THE Tuirp by the Grace of God of the United Kingdom of 
Great Britain and Ireland King Defender of the Faith 


To our much beloved and faithful The Honourable Jonathan 
Sewell Speaker of our Legislative Council of our Province of Lower 
Canada, a Member of our said Legislative Council, and Chief Justice 
of our said Province; 


To our much beloved and faithful the Right Reverend Father 
in God Jacob Lord Bishop of Quebec, another Member of our said 
Legislative Council; 


To our much beloved and faithful Thomas Dunn & (naming 
each of the Legislative Counsellors) and to all others to whom these 
presents shall come or may in any wise concern, 


Greeting— 


WueEREAS Louis Charles Foucher, Esquire, one of the Justices 
of our Court of King’s Bench of and for our District of Montreal 
in our said Province of Lower Canada, before Us, by the Assembly 
of our said Province, in the name of the said Assembly and of all the 
Commons of our said Province, in our Provincial Parliament of our 
said Province, hath been and is and Stands impeached and accused 
of divers high Crimes and misdemeanours, by him the said Louis 
Charles Foucher committed & perpetrated :— 

We considering that Justice is a most excellent virtue, and 
being willing that the said L. C. Foucher should in our Legislative 
Council of our said Province according to the Criminal Law of that 
part of our United Kingdom of Great Britain and Jreland called 
England and of our said Province (a) be heard, sentenced, and 
adjudged, touching and concerning the said high Crimes & misde- 
meanours whereof he stands impeached and accused as aforesaid: 
and that all other things which are necessary in this behalf should 
be in due manner done and executed; and very much confiding in 
the Fidelity, Prudence, provident circumspection, and Industry. 
(a) of you the said (such member or members as may be selected to 
fill the office of Steward) have by and with the advice of our Execu- 
tive Council of and for our said Province of Lower Canada for this 
cause ordained constitute and assigned and hereby do ordain con- 
StitUtemand assign eyoOu the sSald) cee... arses cir ratle roi acleneee renee OG 
Justice Commissioner and Steward (b) of in and for our said 
Province of Lower Canada to bear, execute, and exercise for this 
time the said office, with all things to the said office in this behalf 
due and belonging: and the said high crimes and misdemeanours 
whereof the said L. C. Foucher so as aforesaid stands impeached 
and accused, to hear and determine by the Oaths of good and lawful 
men, being Members of our said Legislative Council of our said 
Province of Lower Canada, as to Justice doth belong according to 
the Criminal Law of that part of our United Kingdom of Great 





1. From the copy in the Canadian Archives, Duplicate Despatches, Lower Canada, 1818. 
2. Simon, Lord Loval, was impeached by the House of Commons in 1746, the charges 


arising out of his alleged connection with the Scottish rebellions of 1743 and 1745. 


The trial 


took place in Westminster Hall in March, 1747, and the proceedings are reported in State 


Trials, (Ed. of 1818) Vol. XVIII, page 530. 


The commission to the Chancellor, Lord Hard- 


wicke, as Lord High Steward may be found at page 541. 
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Britain and Ireland called England and of our said Province of 
Lower Canada (c) and therefore We command you the said 

our Justice Commissioner and 
card. as Datceesnid ‘that you diligently set about the premises, 
and for this time do exercise and execute with effect all those things 
which belong to the said office, and which are required in this 
behalf (d) 

And by the tenor of these Presents We do Command and do 
give and grant unto you the said . Saree ye OULT 
Justice Commiss’™ and Steward as aforesaid full ead suitieient power 
and authority at certain days and times during the now next ensuing 
Session of our said Provincial Parliament and at a place certain 
within our City of Quebec in our said Province of Lower Canada 
(which you the said our Justice Commissioner and Steward as afore- 
said and you the said (naming all the rest of the Legislative Coun- 
sellors) (e) in our said Legislative Council for the purposes before 
' and hereafter mentioned shall appoint (a) the said high crimes and 
misdemeanours whereof the said L. C. Foucher so as aforesaid is and 
stands impeached and accused, and the articles of accusation con- 
cerning the said L. C. Foucher adopted by the said Assembly of our 
said Province, and by the said Assembly unto us presented and pre- 
ferred, and by which, before us, the said L. ©. Foucher in our said 
Provincial Parliament, of the high crimes and misdemeanours 
aforesaid hath been and is and stands impeached and accused, and 
each and every of the said Articles of accusation, and the matter 
thereof (b), To hear and determine by the Oaths of good and lawful 
men, being Members of our said Legislative Council of our said Pro- 
vince of Lower Canada as to Justice doth belong (¢c) according to 
the Criminal Law of that part of our United Kingdom of Great 
Britain and Ireland called England and of our said Province of 
Lower Canada :— 

Further the Articles of accusation aforesaid against and con- 
cerning the said L. OC. Foucher so as aforesaid adopted and so as 
aforesaid presented and preferred unto us by the said Assembly of 
our said Province, which We have this day sent unto and delivered 
into the Custody and Keeping of our trusty and well beloved William 
Smith Esqr. our clerk ‘of our said Legislative Council by precept 
under the hand and Seal of you the said . 
our Justice Commissioner and Steward as ef arecati a hae ‘the we) 
William Smith for that purpose directed (d) to send for, and the 
same with all things thereunto relating from the Custody and Keep- 
ing of the said William Smith to remove and bring before you the 
SAIC thee ; ..... our Justice Commissioner 
and Siawird in as eeaaid & ieoxenpon to proceed: Further—the said 
L. GC. Foucher before you to Summon and to convene and cause to 
appear, and him the said L. C. Foucher thereupon to hear and to 
ecmpel to answer unto the aforesaid articles of accusation and unto 
the matter thereof, and unto all things touching and concerning the 
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(c) Ordinary 
ees of Oyer 
& Terminer :— 

This being but 
in the nature of 
such a Commission. 
S Foster 142. 

(d) Ld Lovat’s and 
La Morley’s 
Commiss2s, 


(e) See Foster 142 
a)As the Council 
will be in Session 
this seems to be 
necessary : There 
is however no such 
form to my 
knowledge. 


(b) Foster 142. 


(c) Common 
Commission of 
Oyer & Terminer. 


(d) Ld. Morley’s | 
case 7 St. Tri. 423 


said high Crimes and misdemeanours whereof he thereby is and stands - 


accused and impeached as aforesaid—Further—our much beloved 
and faithful the Legislative Counsellors of our said Province of 
Lower Canada hereinbefore mentioned, that is to say KE. F. & &e 
and all and each and every of them, by whom, and by whose Oaths 
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(d) St. Tri. 422. 


(b) F.N.B. 255 B. 
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the truth in this behalf touching and concerning the matter of the 
said articles of accusation and the said high Crimes and misdemean- 
ours whereof the said L. ©. Foucher is and stands impeached and 
accused as aforesaid, may be the better known before you the said 

...+.. our Justice Commissioner and 
Steward aimee by the eter of our trusty and well beloved 
William Ginger, our Sergeant at Arms of our said Legislative 
Council, o precept under the hand and Seal of you the said 

..... our Justice Commissioner and 
sera® as ieee ae the said William Ginger for that pur- 
pese directed (b) to summon convene and cause to appear at ‘ days 
and times during’ now next ensuing Session of our said Provincial 
Parliament and at ‘place within our said City of Quebee which you’ 
aid A. B. & & (all ‘an) in our said Legislative Council for’ pur- 
poses hereinbefore and hereafter mentioned shall so as aforesaid 
appoint—and lastly the truth in this behalf touching and concerning 
the matter of the said articles of accusation and the said high crimes 
and misdemeanours, whereof the said L. C. Foucher is and stands 
impeached and accused as aforesaid being by such ways methods and 
means as aforesaid known and declared by Verdict (c) to proceed 
therein to Judgment, and, if need be to sentence and execution 
against the said L. O. Foucher, as to Justice doth belong according 
to the Criminal Law of that part of our United Kingdom of Great 
Britain and Ireland called England, and of our said Province of 
Lower Canada. (d) 

And we do hereby Command and Strictly enjoin you the said 
Senso tees atest re cm hres anal tate cS (all the Legislative Counsellors) and 
each and every of you, that at the days and times during the now 
next ensuing Session of our said Provincial Parliament, and at the 
place within our said City of Quebee which you the said (all’ 
Counsellors) in our said Legislative Council for the purposes herein- 
before and hereinafter mentioned, shall appoint you and each and ~ 
every of you do attend to act respectively in form aforesaid in the 
premises (b). 

And we do also hereby Command and Strictly enjoin our said 
trusty and well beloved William Smith our Olerk of our said Legis- 
lative Council as aforesaid that at the days and times and at the 
place which for the purposes hereinbefore and hereinafter mentioned 
shall in manner and form aforesaid be appointed he do also attend, 
and that the aforesaid Articles of accusation against and concerning 
the said L. C. Foucher so as aforesaid by us sent unto & delivered 
into the Custody & Keeping of him the said William Smith with 
all things thereunto ee he do then and there bring .and deliver 
UNntOLyOUethersaldpe ein. cele ee ..... our Justice Com- 
missioner & Regards as aforesaid: radio hance required (ce) 

And we do also hereby Command and Strictly enjoin our said 
trusty and well beloved William Ginger our Sergeant at Arms of 
our said Legislative Council, that at the days and times and-at the 
place which; for the purposes hereinbefore and hereinafter men- 
ticned, shall in manner and form aforesaid be appointed, he do also 


(d) See the percept attend, and that then and there he do execute and perform all and 


on a Commission 
of Oyer & 
Terminer, 


every those things which unto his office do appertain in this behalf 
to be done (d) 
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And lastly, We do also hereby Command and Strictly enjoin 
all others our Officers, Ministers, Servants & Subjects whomso- 
ever that in the due execution of the premises & of these presents 
they and every one of them, in all things, be aiding and assisting 
to the utmost of their power, unto you the said . Sica 

: . our Justice Gominienonnr aa Steward” as 
ie ree. ca aio you the said (naming the rest of the Counselor) 

(a) 7 St. Tri, 499, Tespectively as becometh (a) 
: In testimony whereof We have by our express Command caused 
these our Letters to be made Patent and the Great Seal of our said 
Province of Lower Canada to be hereunto affixed and the Same to be 
entered of Record in our Register’s Office of Enrolments in our said 


Province 
Witness our trusty &e 
Our Draft 
[Signed] N. E. GERALD UNIACKE 
Atty Gen! 
[Signed] CHARLES MARSHALL 
Sok Gen} 


Quebec 26 Nov" 1817 


OPINION OF THE LAW OFFICERS OF THE CROWN ON QUESTIONS 
SUBMITTED BY THE EXECUTIVE COUNCIL: 


OPINION OF THE ATTORNEY GENERAL AND SOLICITOR GENERAL.! 


1s Has the Legislative Council the native and inherent Jurisdiction of the 
House of Lords for the trial of impeachments by the Commons of Lower Canada? 

We are of opinion that the Legislative Council has not the native and inherent 
Jurisdiction of the House of Lords for the trial of impeachments by the Commons of 
Lower Canada. 

24 Can the Crown by Commission give to the Legislative Council the native and 
inherent Jurisdiction of the House of Lords, so as thereby to enable each Member to 
sit as Judge both of Law and fact? 

We are of opinion that the Crown by Commission cannot give to the Legislative 
Council the native and inherent Jurisdiction of the House of Lords, so as thereby to 
enable each Member to sit as a Judge both of Law and fact. 

[Signed.] NORM4 F. GERALD UNIACKE 
Att’ Gen! 
Quebec 1st December, 1817. [Signed.] CHARLES MARSHALL 
Sol™ Gen! 


OPINION OF THE ADVOCATE GENERAL. 


Question. Has the Legislative Council the native and inherent Jurisdiction of 
the House of Lords for the trial of impeachments by the Commons of Lower Canada? 

Answer. The right in the Legislative Council to try must be coeval with that 
of the House of Assembly to impeach, the one it would appear to me is a necessary 
consequence of, and cannot exist without the other; But by the Constitutional Act (81 
Geo. 3. c. 31) neither the one right nor the other is vested in those two Branches; the 
right of impeachment in the true and legal sense of the word only exists in the Com- 
mons of the United Kingdom, and not in the Colonial Assembly. Any complaint there- 
fore on the part of the Assembly of improper conduct in any public Officer can only be 
by Petition to the Throne, and the right to direct an Investigation of the Subject 





1. From the original opinion in the Canadian Archives, ‘Sundry Papers, Secretary of 
State, Lower Canada, 1817. : 
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matters of the Complaint will be in the Crown, but no Court can be created for the 
trial thereof, as such complaint cannot be deemed a legal accusation. ; 
Question. Can the Crown by Commission give to the Legislative Council the 
native and inherent Jurisdiction of the House of Lords so as thereby to enable each 
Member to sit as a Judge both of Law and fact? 
Answer. It does not appear that the Crown can issue such a Commission. 


Quebec 1 Dec™ 1817. 


[Signed.] GEORGE PYKE 
Ad. Gen" L.O. 


REPORT OF EXECUTIVE COUNCIL ON THE ISSUING OF 
A COMMISSION FOR THE TRIAL OF _ JUSTICE 
FOUCHER.! 


Tuesday 18 November 1817 
At the Council Chamber in the Castle of St Lewis 


Present 


His Excellency Sir John Coape Sherbrooke G.O.B. Captain General 


and Governor in Chief &€ c__{c—— 
The Chief Justice 
M Young 
Mr? Irvine 
The Hon™* 2 Mt Duchesnay 
M Perceval 
M Perrault and 
M Smith 
His Excellency laid before the Board a Dispatch from the Earl 
pe cecnaaee™ Lend Bathurst dated the 5 day of July last,? together with the Draft 
eho k the. of a Commission’ prepared by the Law Officers of the Crown for 
Draft of a Com- the Trial of M*. Justice Foucher. 
Trial of fon gite And His Excellency referred the same to the consideration of a 
Justice Foucher. Committee of the whole Council in Order that he might receive their 
Advice as to the Measures most proper to be pursued in Order to 
enable him in this Instance to carry the Commands of His Royal 
Highness the Prince Regent into effect. 





REPORT OF THE JUDGES OF THE COURT OF KING’S BENCH ON THE 
TRIAL OF JUSTICE FOUCHER. 
REPORT OF THE JUDGES OF THE COURT OF KING’S BENCH, MONTREAL.* 
(Copy) : Montreal 29%" Dec'—1817 
Sir, 
We have to request that you will express to His Excellency the Governor in Chief 
that We have considered His Excellency’s reference upon the Subject of M*™ Justice 





1. From the original minutes of the Executive Council, State Book I, Lower Canada, 
page 280. 

2. See page 510. 

8. See page 518. 

4. From the Copy in the Canadian Archives, Q.148, part 1, page 47. The draft com- 
mission prepared by the Attorney General and Solicitor General was submitted by Sir John 
Sherbrooke to the Judges of the Court of King’s Bench together with the opinions of the 
Law Officers and their opinion was requested on the method of procedure and the validity of 
the commission. 
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Foucher’s trial communicated by your letter of the 13* instant with the several 
inclosures, and with all deference submit our opinion— 

That the Legislative Council of this Province of Lower Canada is not by the 
Constitution thereof vested with the power or authority of trying and determining 
the impeachment made by the House of Assembly against M* Justice Foucher’—And 
as it has been directed by the Crown, that in this and-all similar cases of impeachment 
by the Legislative Assembly, the adjudication of the charges preferred against the party 
shall be left to the said Legislative Council, We are of opinion, that this power may 
and ought to be communicated and transferred in this instance to that Body, by Com- 
mission under the Great Seal of the Province— 

Having examined the draft of the Commission’ submitted to Us for transferring 
the above Powers and authorities to the said Legislative Council, We humbly submit, 
that, in our opinion, the said Commission does not sufficiently convey to the said 
Council the requisite authority in this behalf in as much as the said Commission 
purports to establish a Court of the High Steward, in which according to the course and 
practice in England he alone is Judge in all points of Law and practice and the Peers 
there (as the Councillors to be Summoned here) are merely triers and judges of the 
fact; by this Commission the sole right of judicature will be vested in the High Steward, 
Whereas we conceive, that according to the meaning and intention of Earl Bathurst’s 
dispatch,* this power should be given to the whole Legislative Council in such manner 
as to assimilate that Body to the Court of Peers in Parliament, in which every Peer 
present at the trial voteth upon every question of Law and Fact.and the question is 
carried by the Major Vote; and although in this Court a High Steward may be 
appointed for the Order and regularity of the proceedings, yet he is not absolutely 
necessary for the validity thereof; and when-appointed he acts only as a Speaker or 
Chairman and Votes as any other Peer, or Member of the Court.— 

We are therefore of opinion that the Commission in question should be drawn 
from such precedents as will convey this equal power and authority to the Legislative 
Council collectively; and in case they shall see necessary to apply for the appointment 
of an High Steward, for the order and regularity of their proceedings, it might be 
thereupon granted to them.— 

We at the same time submit, how far it might be advisable in order to facilitate 
the course of proceedings to be had upon any similar or other impeachments, which may 
at any time hereafter be made by the Legislative Assembly against any person, that an 
act of the Provincial Legislature should be obtained to vest and establish in the 
Legislative Council the right to try and determine all such impeachments and to 
regulate the proceedings to be had thereon. 


We are, Sir, &e 


(Signed) J. Monk Ch. Just. 
(Signed) J. Ogden, J.B.R. 
(Signed) J* Reid J.K.B. 


A. W. Cochran Esq? 
&e. &e. 

1. See page 504. 

2. See page 518. 

3. See page 510. 
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REPORT OF THE JUSTICES OF THE COURT OF KING’S BENCH, QUEBEC.! 


To his Excellency Sir John Coape Sherbrooke G.C.B. Captain 
General & Governor in Chief in and over the Provinces of Lower 
and Upper Canada &e &c &e. 


May it please your Excellency—, 


In Obedience to your Excellencys Commands, We have taken into our Considera- 
tion, The Draft of the Commission prepared by his Majestys Attorney and Solicitor 
General, to enable The Legislative Council to hear and determine, The articles of 
Impeachment exhibited by the Assembly against Mr. Justice Foucher. And having 
also taken into our Consideration, The Despatch of Earl Bathurst which on the behalf 
of his Royal Highness The Prince Regent directs That the Charges preferred by this 
Impeachment against Mr. Foucher shall be left to the Adjudication of the Legislative 
Council— 

The References which have been thereupon made by your Excellency to his 
Majestys Executive Council and to the Attorney Solicitor and Advocate General, and 
their respective answers and reports thereon; We are upon the whole of Opinion, 
That a Commission under the great Seal of this Province conformable to the Draft, 
prepared by the Attorney and Solicitor General, and Submitted to Us, Is the proper 
and the legal course for carrying the commands of His Royal Highness the Prince 
Regent in this behalf into Effect. 

The Subject upon which your Excellency by your Reference, has been pleased to 
call for our Sentiments, is one of Novelty and very great Importance, and as we con- 
ceive it to be our duty for these reasons, to lay before your Excellency the ground of 
the Opinion whichWe submit, We shall with your permission proceed to state them. 

The Introduction of the Criminal Law of England, into Canada, was one of the 
Effects of the Conquest of that Province by his Majestys Arms, and its establishment 
Was confirmed by the 11 Clause of the British Statute 14 Geo. 111. Cap. 83 commonly 
called The Quebee Act, in these Words— “ Whereas the Certainty and Lenity of the 
Criminal Law of England, and the Benefits and Advantages resulting from the Use of 
it have been sensibly felt, from an Experience of More than Nine years during which 
it has been uniformly administered; Be it therefore Enacted &c., That the same shall 
continue to be administered and shall be observed as Law in the Province of Quebec 
as Well in the description and quality of the Offence as in the method of prosecution 
and Trial’” 

The Criminal Law of England, And The Criminal Law of Canada is therefore one 
and The same System, And in this System the following are clear Propositions— viz— 

That an Impeachment is an Accusation for some Oriminal Offence, and that a 
Commoner cannot be impeached for any other offence? Than a misdemeanour.* : 

That all Judicial Jurisdiction emanates from the Crown and that all Judges must 
therefore derive their Authority from the King, mediately or immediately.5 

That The King by his Prerogative, may erect what Courts he pleases for the due 
administration of the Law and in what place He pleases,’ especially where, no Juris- 
diction exists for the Trial of the Offence, for which He erects his Court,” It being 
however provided That He cannot by his Commission establish a Court in derogation 
of any of his Superior and permanent Tribunals,$ nor empower a Court erected by 





1. From the copy in the Canadian Archives, Q. 148, part 1, page 50. 
2. See Constitutional Documents, 1759-1791. Shortt and Doughty, 1907. page 404. 
3. The notes above the line are given in the original opinion of the Judges of the Court 
of Seni Bench. 
4th Commentaries, 259. cee s Lectures, Vol. 2. 601. 
: Bac abridgment, Vol. 4, p. 171, Prerogative D. 
. Comyn’s Digest hhroecties Q. 28, Vol. . - 46. 
. 4th Institutes, 164-3, Leach ‘Hawkins, Dp. 
8. Cokes Repts., 9th, p. 118-6 Lord See case, 111 Teach Hawkins, p. 26-3. 
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his Commission Solely to proceed in any other Way than According to the Common 
Law— 

That Therefore in all Courts of Criminal Jurisdiction erected solely by the Kings 
Commission, The Trial must be by Jury, That is to say That in such Courts, The 
same persons cannot by the Commission be authorized to decide both the Law and the 
fact, on the Contrary, That in Courts so erected, a part must alone decide the fact— 
Ad quastionem Juris respondent Judicies, Ad quastionem facti respondent Juratores, 
is a general and fundamental Maxim of the Common Law— 

As these propositions are equally Principles of Law in England and in Canada, 
It would necessarily follow, If the State of Things and of Facts in both Countries were 
the same, That the result of them when applied in practice to a case of Impeachment, 
would also in each be the same, But the State of Facts and of things in England and 
in Canada being essentially dissimilar, The result in the Latter differs from the result 
in the former. 

In England every impeachment by the Commons must necessarily be tried in the 
House of Lords and no Commission (Not even a Commission for the appointment of 
a Lord High Steward) is required to enable that august Body to take Cognizance of 
such accusations— . 

But this is the case in that Kingdom because the House of Lords is possessed of an 
Inherent Judicial Jurisdiction, which it derives from the Aula Regis of which The 
“ Barronnes Majores” were a constituent part? And as this Jurisdiction is exercised 
by that Body, upon the ground of immemorial Usage, which presupposes a Law by 
which it has been vested in that House. To which the Sovereign has given his Assent. 
or a Grant of some description from the Crown made under the Authority of some Law 
to warrant it, It is a Jurisdiction emanating, either mediately or immediately from 


. the Crown— The House of Lords therefore sits as a Court of Law, as well asa Legis- 


lative Body, It is in fact the Supreme Tribunal of the Kingdom, “The Court of the 
King in Parliament” and during the Sessions it holds and exercises an Original Juris- 
diction over all accusations for Misdemeanors preferred by Impeachment against any 
of His Majestys subjects, and All Accusations for Felony preferred by Indictment, 
against its own Members; with a general Appellate J urisdiction in Error, as Exer- 
cised by the Aula Regis.* 

The Exercise of that part of the Royal Prerogative which authorises the King “to 
erect what Courts he pleases for the due Administration of the Law and in what place 
he pleases, has therefore in England been rendered, not only unnecessary, but has 
been and yet is limited by the Erection of the Aula Regis and the Inherent Jurisdiction 
of the House of Lords, which has proceeded from that Erection—It is because the King 


‘cannot by his Commission, “establish a Court in derogation of any of his Superior 


or permanent Tribunals” That No Commission has been issued in England for the 
Trial during a Session of Parliament of any Impeachment—The Supreme Tribunal 
of the House of Lords “‘ The Court of the King in Parliament” opens with every Ses- 
gion and continues open until the Parliament is prorogued, And during this period 
no other Court could or can, under the Authority of any Commission issued by the 
Crown for The Trial of any Impeachment be opened or sit for that purpose—If it were 
otherwise such a Commission would derogate from the Kings Superior and permanent 
Tribunal of the House of Lords, And its operation would be in direct Opposition to the 
Established Maxim “In praesentia Majoris cessat Potestas _Minoris ”5 

But from these facts it does not follow That an Impeachment by the Assembly 





is, 88, Hobart. 63-4 Justut, 165. 
2 na Coincion 7th Century, 18th Case Fol. Ed. p. 285. Cokes Repts., 8th Part, 
! . 4. 
ee A taeat, 1,583, Fol. Ed. Gilberts Forum Romanum, pp. 2 ans. 8. Reeves 
History of the English Law, Vol. 11, pp. 61, 62 and 63. 
4. The authorities under 232h. a 
5. See Gilberts Forum Romanum. p. 3, as to the Aula Regis in particular. 
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of Lower Canada cannot be had in that Province, under the Authority of the Kings 
Commission in the Legislative Council during a Session of the Provincial Parliament, — 
or, That it can be then & there Tried without a Commission—It is true That during 
the Trials, The Assembly being prorogued is in the same situation that the House of 
Commons are during the recess in England and as in consequence of a prorogation 
neither the House of Commons in England nor the Assembly in Canada, can during the 
recess appear to prosecute in any Court. No Commission has been or can be Executed 
in any Interval of this discription, either in England or in Canada; But with respect 
to the period of the Sessions, during which the Assembly of course can appear to prose- 

cute, If it be true That in England it is the peculiar Inherent and exclusive Jurisdic- 
tion of the House of Lords which prevents the Exercise of The Royal Prerogative and 
the issuing of Commissions for the Trial of Impeachments during a Session, And if 
it be also true that the Legislative Council are not possessed of the peculiar inherent 
& exclusive Jurisdiction of the House of Lords (which we shall proceed to show) It 
must unavoidably follow until it is proved That there is some other legal Impediment 
to the Exercise of the Royal Prerogative in this respect That the King may in this 
Province. issue a Commission for the Trial according to Law of persons charged with 
Misdemeanors by Impeachments exhibited by the Assembly In Consequence of the 
general principle which We have stated, and which in Canada if there be no such 
Inherent Jurisdiction in the Legislative Council is unlimited viz. “ That the King by 
“his Prerogative may erect what Courts he pleases for the due Administration of the 
“Law and in what place he pleases, especially where no jurisdiction Exists for the 
“ Trial of the offence for which He erects his Court ” 

A principle distinctly recognised by the 17th Section of the Quebec Act. 14 Geo. 
111. ¢. 83 Which enacts “ That nothing herein contained shall extend or be construed 
“to extend to prevent or hinder his Majesty his Heirs and Successors by his or their 
“letters patent under the great Seal of Great Britain from erecting constituting and 
“ appointing such Courts of Civil, Criminal and ecclesiastical Jurisdiction within and 
“for the said Province of Quebec and appointing from Time to Time the Judges and © 
“Officers thereof as his Majesty his Heirs and Successors shall think necessary and — 
“proper for the Circumstances of the Province, and particularly applicable to 
the State of the Province, in which no Jurisdiction exists for the Trial of offences 
charged against Individuals by the Impeachments of the Assembly— 

We admit, That if an Impeachment by the Assembly be tried in the Province, it 
must be tried in the Legislative Council. For as An Impeachment is an accusation on 
the part of the entire Commons of the Province, all persons resident therein except the 
Governor and the members of the Legislative Council are obviously parties to the prose- _ 
cution as Accusers and consequently incompetent to -try,2 But we say, That 
inasmuch as the Legislative Council is not possessed of the Inherent Jurisdiction of 
the House of Lords, His Majesty by his Commission in the nature of a Commission of 
Oyer and Terminer may and must enable the Legislative Council to take cognizance 
of and to determine the articles of Impeachment exhibited against Mr Justice Foucher 
by the Assembly—And this appears to us to be warranted by the course pursued in 
England to enable the House of Lords to take cognizance of matters which it ought to 

decide, but which, for want of its Inherent Jurisdiction, at the Time such course is 
required, it cannot otherwise take cognizance— 

We have stated that in England No Commission has even been or could be issued 
for the Trial during the Session of Parliament of any impeachment or Indictment nor 
of any impeachment during a recess, and we have also stated the causes, Why Com- 


1. See Constitutional Documents, 1759-1791, Shortt and Doughty. 1907 
2. See ithe Statute, 25 Ed. III, Stat. 5. Fe ote ig aaa 
e time of the impeachment of Chief Justice Sewell.and Chief Justice Monk, j 
1814, this contention was used as the basis of an argument against the richt of : > of 
Assembly to exhibit articles of impeachment. : : SE 
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missions have not at such Times respectively been issued for these purposes—That is 
to say, Because during the Session The Inherent Jurisdiction of the House of Lords 
defeats the Commission—and because during the Recess the Commons cannot appear 
to prosecute—We have now to derive That When these causes do not exist, The House 
.of Lords even in Matters of its own proper Cognizance does sit by virtue of the Kings 
Commission, We allude to the Various Cases of Peers who have been tried in the Recess 
upon Indictments for Felony which being at the Kings suit are prosecuted by the 
Attorney General who can at all Times appear for that purpose 

In these Instances the Lords have always sat under the Authority given by the 
Commission issued for the appointment of the Lord High Steward, which says Mr. 
Justice Foster, is but a Commission in the “Nature of a Commission of Oyer & 
Terminer”! consequently as in England a Commission for the Trial of a Peer 
indicted for Felony may issue in the Recess because in that Interval The Inherent 
Jurisdiction of the House of Lords does not exist to prevent it, and the prosecutor can 
appear to prosecute— So in Canada by parity of Reason, A commission may in like 
manner be lawfully issued for the Trial of a project in the Legislative Council during 
the Sessions, impeached by the Assembly, Because in Canada during the Sessions, 
There is no jurisdiction Existing in the Legislative Council to prevent it and the 
Assembly who are the prosecutors can then appear to prosecute. 

We proceed now to show “ That the legislative Council are not possessed of the 
“yeculiar inherent and Exclusive Jurisdiction of the House of Lords under which that 
“House takes cognizance of _Impeachments without a Commission,” and as this is a 
point upon which his Majestys Attorney and Solicitor General and all the Judges 
agree” We shall state our reasons for our opinion on this head, more succinctly Than 
we otherwise should have done 

We hold this opinion, - 

1st Because the Judicial Authority of the House of Lords, is derived from the 
Aula Regis— and not from its Legislative Character. 

2d Because by the Letter of the Statute 31. Geo. IIT. 31. The Legislative Council 
is constituted a Legislative Body solely and is not invested with any Judicial Authority. 

3d. Because according to the principles of the Constitution, The Legislative and 
Judicial Powers are distinct and inconsistent with each other, and as such should be 
vested in different hands; so that Judicial power or Jurisdiction in either House of the 
Provincial Legislature cannot be inferred by Implication, from the Statute (31 Geo. 
TI. ec. 31.) 

4th Because the Legislative Council, have solemnly and unanimously resolved 
_ “That the right of hearing and determining impeachments exhibited in this Province 
“by the People of this Province is not vested in the Legislative Council? upon 
which we may be permitted to observe That it is a resolution similar to that of the House 
of Lords in 1330, upon the case of Simon de Beresford and other Commoners, who hav- 
ing been “At the Kings Suit”, then recently tried by the peers of the Realm for Treason 
It was by them Resolved, “That though they had for this Time proceeded (at the 
“Kings suit) to give judgment upon those that were no peers, hereafter these judg- 
“ ments should not be drawn into example or consequence so that they should be called 
“pon to Judge others than their peers contrary to the Law of the Land® ee 
which Sir Mathew Hale has observed in his “ Jurisdiction of the House. of Lords’ 
That it was certainly as solemn a declaration by the Lords as could be made less than 
an Act of Parliament, and is as high an Evidence against the Ji urisdiction of the 
Lords to try or Judge a Commoner in a Criminal cause (at the suit of the King) as 
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can possibly be thought of. 1st Because done by way of declaration to be against Law, 
and 2dly Because it is a declaration by the Lords in disaffirmance of their own Juris- 
diction 

5th Because in Conformity to the principle of the above resolution of 1814, ‘ The 
Legislative Council in the Case of Mr. Justice Foucher have confirmed their previous 
declaration, by their address te his Royal Highness the Prince Regent, in which they 
pray that the articles of complaint against him exhibited by the Assembly may be heard 
and determined in due course of Justice in the Legislative Council “under such Com- 
“mission as his Royal Highness shall see fit to issue for that purpose. with such 
““yowers and limitations as to His Royal Highness shall Seem meet— 

Lastly—Because the Assembly by Impeaching Mr. Justice Foucher, not to the 
Legislative Council but to the King, and by their Address praying “That the 
Authority of His Majestys Government” may be interposed in such way as in the 
Wisdom of His Royal Highness the Prince Regent may appear necessary for the bring- 
ing him to Justice? The Legislative Council by their above mentioned resolution 
and Address—And the Crown by its Commission empowering the Legislative Council to 
take Cognizance of the Impeachment of Mr. Justice Foucher—jointly put a Construc- 
tion upon the Constitutional Act 31. Geo. III. Cap 31 to this Effect, viz—That no 
judicial power was given by that Act to the Legislative Council, but that such power 
may be given by Commission from the Crown—and—That the Inherent Jurisdiction of 
of the House of Lords is not vested in that Body—Which of less than an Act of the 
Provincial Parliament is at least, a joint Parliamentary declaration by the Three 
Branches of the Provincial Legislature not only as to the Effect of the Statute 31 Geo. 
111. cap. 31. but as to the Ability of the Legislative Council to try without a commis- 
sion, and to try with a Commission from the Crown, but little if at all inferior to a 
declaratory Statute. 

‘The Draft of the Commission? submitted to us, provides for the same course 
of proceeding under it in the Legislative Council as is pursued in England in the House 
of Lords, when the Peers sit for Trials by virtue of the Kings Commission and not of 
their inherent Jurisdiction, and this we take to be correct—The Quebec Act has 
declared That the Criminal Law of England shall be observed in this Province “in 
_ the method of Trial” which implied of course That there must be a Jurisdiction legally 
competent to any method of Trial which may happen to be proposed before that method 
can be adopted—Where there is no Jurisdiction there can be no- Trial whatever, And 
where the Jurisdiction in which a Trial may be had is not competent to a particular 
method of Trial, That particular method of Trial cannot be pursued because as to at, 
There is no Jurisdiction—lf therefore the Legislative Council have not the inherent 
Jurisdiction of the House of Lords, There can be no Trial before them according to the 
course of that Inherent Jurisdiction, For as the principle does not Exist The Accessory 
cannot follow; But on the contrary If an offence cognizable in the Legislative Council 
be brought to Trial in that House under a Commission from the Grown It follows 
as we conceive That since the Law of England is to be observed in the method of Trial 
The course of proceeding must be such as is used in England on Trials in the Hous 
of Lords, when that House is not in the Exercise of its inherent Jurisdiction but sits 
for Trial by Commission from his Majesty. And this again is strictly conformable to 
the principle which we have stated vizt. “That in all Courts of Criminal Jurisdiction 
“erected by the Kings Commission, The Trial must be by Jury That is to say that in 
; . Rea es ae ee cannot by the Commission be authorised to decide both 

contrary That in Courts so erected, a part, must alone 
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2. Printed Journals of the Legislative Council, Anan 817. be eae sae 
3. Printed Journal of the Assembly, Anno., 1817, p. 559. 4 ‘ 

4. See page 518, 


CONSTITUTIONAL DOCUMENTS 529 


SESSIONAL PAPER No. 29c 


“ decide the Law and a part must alone decide the Fact ”—For although each Peer of 
the House of Lords when that House is in the exercise of its inherent Jurisdiction 
possesses the extraordinary power (derived from the Aula Regis) of deciding both the 
Law and the Fact, Yet when it Sits for Trial under the Authority of the Kings 
Commission The Power of deciding The Law is vested exclusively in the Lord High 
Steward, and the power of deciding the Fact exclusively in the rest of the Peers— 
And this division of Powers, is the principle effect of the Commission submitted to us— 

We do not apprehend it to be necessary for us to enter further into the Considera- 
tion of this part of the subject before us; And to what we have said we shall only - 
add—That your Excellency being empowered by his Majestys Commission under the 
Seal of England to erect such Courts as you may see fit to erect with the Advice of the 
Executive Council Your issuing of the Commission in question with such Advice under 
the Great Seal of this Province appears to us sufficient 

The Court thus Constituted will mediately be erected under the Great Seal of 
England and by his Majesty, In whom the Quebee Act as before observed, recognises 
the Prerogative of Erecting under the Great Seal of England such Courts as he may 
see fit to erect in Canada—We beg leave to refer to two Reports of Sir Philip Yorke 
and cit Clement Wearg—And of Sir Dudley Ryder... ..........ssccccacssovecscs 
by which this part of our Opinion appears to be fully corroborated °*)—It may however 
be more expedient that it should be issued under the great Seal of England. 

All which nevertheless is most respectfully submitted— 

(Signed) J. SEWELL Ch. Just. 
e OL. PERRAULT J.B.R. 
a EDW” BOWEN. J.B.R. 

Quebec January 

1818— 

18. See Chalmers. Opinions Vol. 1, p. 222 and 2d. 238, No. 5 and 240, No. 6. 

Endorsed :— 

Report of the Justices 

of the Court of Kings Bench 

of Quebec on the Case 

of Mr. Justice Foucher. 
Jan 1818. 


REPORT OF THE EXECUTIVE COUNCIL ON THE TRIAL OF JUSTICE 
FOUCHER! 


Saturday 3" January, 1818. 
MINUTES OF THE EXECUTIVE COUNCIL, 


At the Council Chamber in the Castle of St Lewis. 
PRESENT 
His Excellency Sir John Coape Sherbrooke, G. C. B. Captain General and Gov- 
ernor in Chief, &e, &e, &e. 
The Chief Justice 
The Hon” Mt Young. 

M? Irvine. 

M Perceval. 

M Perrault. 

and 


M* Smith. 


1. From the original Minutes of the Executive Council, State Book; Lower Canada, 
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His Excellency submitted to the Board whether considering the difference of 
opinion which exists with respect to the Mode of carrying into execution the Instruc- 
tions contained in the Earl Bathurst’s Dispatch of the 5" July last,! it would not 
be advisable to refer the subject of the Impeachment of M*™ Justice Foucher again to 
the Consideration of His Majesty’s Ministers previous to making a Communication 
respecting the same to the Two Houses of Provincial Parliament, in order that posi- 
tive and explicit Instructions may be given for the formation of the Tribunal by 
which the charges preferred by the Assembly against M™ Justice Foucher are to be 
adjudged. 

Whereupon the Board unanimously advised that the whole of the Subject includ- 
ing the opinions of the judges and of the King’s Law officers should be transmitted 
to the Secretary of State previous to any Communication being made to the Legisla- 
tive Council and the House of Assembly of the Purport of His Lordship’s Dispatch. 


SHERBROOKE TO BATHURST? 


most secret 
& confidential 
Quebec 10 January, 1818. 
My Lord, 

Your Lordship having signified in your dispatch N° 115° the intention of His 
Royal Highness the Prince Regent to leave in future to the Legislative Council, under 
the circumstances therein stated the trial of all future Impeachments by the Assembly, 
I conceive it my duty, in a separate communication to call your Lordship’s particular 
attention to the evils which may arise if it is either left to the discretion of the Gov- 
ernor, or made compulsory on him, to permit in all cases such trial to take place 
without previous reference to the King’s Government, For,—this important privilege 
_ being once given to the Council,—if it be left to the Governor of the Colony to judge 
in what cases they shall be allowed to exercise it, there will be frequently a risque of his 
being embroiled with the Legislature ;—and if it be compulsory on him there will be 
then the still greater danger of Impeachments being brought to the assembly and 
adjudged by the Council from party feelings in both those bodies;—when it would 
have been highly desireable that such proceedings should have been checked before 
coming to trial;—I would therefore most strongly recommend that it should be a 
particular instruction to the Governor, in each case of an Impeachment by the 
Assembly to transmit such Impeachment, before submitting it to Council, to His 
Majesty’s Government that they may judge of the expediency of permitting it to be 
brought to trial before that body. 


I have the honour to be 
My Lord 
Your Lordship’s 
Most Obedient 
humble Servant 


J. C. SHERBROOKE. 
The Right Honorable 
The Earl Bathurst 


1. See page 510. 
2. From the copy in the Canadian Archives, Q. 148, part 1, page 8. 
8. See page 510. 
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SHERBROOKE TO BATHURST. 
Secret & 
Confidential. 
uebee 10% January 1818 
My Lord, 3 ss 

Immediately on the receipt of Your Lordship’s dispatch No. 115 authorizing the 
trial of Mt Justice Foucher before the Legislative Council I proceeded to take measures 
for carrying these commands of His Royal Highness the Prince Regent into effect:— _ 
and it is with regret that I find myself now under the necessity of informing your 
Lordship that unforseen difficulties have arisen which can only be removed by the 
further interposition of the Authority of His Majesty’s Government. 

Having referred the matter to the consideration of the Executive Council I 
received from them the report of which I transmit Your Lordship a copy marked A. 
and, on the recommendation therein contained I called for, and received the report 
of the law officers of the Crown on the questions submitted by Council, of which report, 
as well as the draft of a Commission submitted by the Attorney and Solicitor General 
copies are also enclosed marked respectively B & C,’—together with copy marked D 
of the explanatory letter of the Attorney General stating his objections to the measure 
°n the score of expediency ;—and copy marked E,’ of the Advocate General’s separate 
report containing his dissent from both the other law Officers as to the tenour and 
form of the Commission— 

Notwithstanding this difference of opinion the Council on considering the draft 
submitted and receiving the answers of the three law officers to further queries put to 
them,* (of which and of their replies copies are also inclosed—marked respectively 
F. & G.—recommended as your Lordship will observe in copy of their report herewith 
transmitted marked H.® that the Commission, as drafted, should issue without 
further reference to the King’s Government— 

Finding however that the measure proposed, having become matter of public 
report, was likely to encounter much opposition; and that from personal animosities 
it would probably become a party question, I deferred moving in it until on the meet- 
ing of the Legislature I should be able to ascertain the Spirit in which it would be 
received by them. 

In the mean time however that every possible light might be given to the subject 
I referred the matter to the Judges of Montreal and Quebec and received from them 
the opinions of which I transmit Your Lordshiep copies marked I. & K.*—And I 
request Your Lordships particular attention to these papers, as in them you will find 
stated and discussed the principal legal points which have created the existing diffi- 
culty.— 

When the Provincial Parliament was about assembling I found there would be a 
determined and violent resistance in the Legislative Council to the Commission as 
proposed,—and the knowledge of this, joined to the force of the objections urged by the 
Judges of Montreal determined me,with the concurring recommendation of Council as 
contained in their final report of which copy is encl°sed marked L."—not only to refer 
the matter to Your Lordship for further and specific instructions; but also to abstain 
from communicating to the Provincial Parliament those J had already received;? For 
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though I was convinced that I could have carried the measure through with a strong 
hand,—yet when I reflected that the advantage to be expected from its success would 
only be in the speedy relief of M* Foucher,—and considered on the other hand the 
disadvantage of risking a violent and irritating contest for the purpose of forcing the 
measure.—and the danger of establishing so important a precedent when such a dif- 
ference of opinion existed about it among the highest legal authorities of the country, 
I could not but think it better to wait for fresh instructions before I pushed the matter 
further. 

When Your Lordship weighs the considerations that have thus influenced my con- 
duct I feel convinced you will not impute to me any wish to shrink from responsibility 
or to shelter myself behind your Authority in a case not particularly requiring the delay 
of such a reference, and as it is of importance, that that delay should be as short as 
possible, I trust that Your Lordship will favour me with an early answer, on the 
different legal points that arise out of the inclosed papers,—and will arm me with such 
further Authority as shall enable me to silence all doubts and questions, and to carry 
into effect the intentions of His Majesty’s Government for the trial of M™ Foucher ;— 


I have the honour to be 
My Lord 
Your Lordship’s 
Most Obedient 
humble Servant 


J .C. SHERBROOKE. 
The Right Honourable 


The Earl Bathurst. 


BATHURST TO SHERBROOKE! 


N° 158 
Downing Street, 
gth April, 1818. 
Sir, 

I have received and laid before The Prince Regent your secret and confidental 
dispatch of the 10 Jan’ in which you state the difficulties which had arisen in carry- 
ing into effect His Royal Highness’s Commands with respect to M'™ Foucher’s Im- 
peachment and the reasons which induced you again to refer the subject for further | 
instructions. 

His Royal Highness has been pleased to express his entire approbation of the 
discretion which you exercised in forbearing to make any communication to the 
Provincial Parliament until the opinions of the legal authorities in the Province and 
the doubts to which they naturally gave rise had been submitted to the consideration 
of His Royal Highness. 

You must be perfectly sensible that the only object which The Prince Regent has 
had in view during the whole of this transaction has been to place the question of 
Impeachment by the Legislative Assembly upon such a footing as to lead to an adequate 
and early investigation of the charges made, with as little inconvenience to the parties, 
and especially to the accused in the ultimate event of his acquittal, as circumstances 
would admit, and it was with this view alone that His Royal Highness was pleased 
to direct an investigation of M*™ Foucher’s conduct in the Province before the Legis- 
lative Council in preference to the more regular though dilatory and onerous 
course of bringing the parties before the Privy Council in this Country. 

The difficulties however which have been urged against such a mode of investiga- 
tion, and the little probability of its giving satisfaction to those more immediately 
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concerned, have induced His Royal Highness to prescribe another mode of proceeding; 
and I am Commanded to instruct you to acquaint the Legislative Assembly that His 
Royal Highness considers it most adviseable that they should proceed to adduce without 
delay such documentary evidence as they consider adequate to support the charges 
which they have brought against M* Foucher. That it is further His Royal Highness’s 
Pleasure that Copies of such charges, together with the proofs of them, should be 
submitted to Mt Foucher for his reply, and that his defence should be communicated 
to the Assembly for their rejoinder, and that the whole of the documents should then 
be transmitted to this Country for the adjudication of His Royal Highness in Council 
You will however caution the Assembly against the introduction into that rejoinder 
of any new matter as the consequence would necessarily be to retard the decision of 
the Privy Council, until the Party accused had an opportunity afforded of replying. 
His Royal Highness is aware that an investigation conducted upon these principles might 
in ordinary circumstances be supposed to give an imperfect view of the merits of the 
case; but when His Royal Highness considers on the other hand the heavy expense which 
would be incurred by the Province in bringing before the Privy Council the parties 
and their several Witnesses, the inconvenience not only to the individuals concerned 
but also to the public interests of the Colony of withdrawing from it for a considerable 
period persons who would be more or less concerned in the Administration of its affairs, 
and above all when His Royal Highness considers that the Acts which would in all 
probability form the grounds of impeachment against any individual would be more 
than ordinarily susceptible of complete documentary proof, His Royal Highness is not 
disposed to give any weight to such an objection. 

At the same time however The Prince Regent is anxious not to withhold either from 
the Assembly or from the party accused by them; the most satisfactory means of investi- 
gating the accusation and His Royal Highness has therefore instructed me to give you 
a still further latitude on this point. : 

If the course which has been thus prescribed for your adoption should not be 
deemed satisfactory you will consider yourself authorized to permit the appointment 
of a Committee of the House of Assembly to conduct their accusation against M* 
Foucher before the Privy Council and will direct Mt Foucher’s personal appearance 
to answer to the charge. In giving this permission however you will distinctly under- 
stand that this course of proceeding must not be adopted unless the Assembly pre- 
viously engage to make good the fair expences which may be incurred as well in the 
prosecution and defence of the Suit as in the removal of the parties from Canada 
to England and their return to the Province and that it be also clearly understood 
that His Royal Highness will not require the presence of any Members who may be so 
selected to appear on behalf of the Assembly before the Privy Council, unless they 
proceed to England with their own entire concurrence. 

In leaving it however open to you to recommend this latter course to the adoption 
of the Assembly I am to express to you His Royal Highness’s decided opinion that it 
should only be resorted to in the event of your considering it absolutely necessary, in 
order to remove more serious objection, and to preserve that harmony in the Province 
which has so happily prevailed under your Administration.’ 

I have the Honor to be, 
Sir, 

Your most obedient 
Humble Servant 


Lt General : BATHURST. 
Sir John GC. Sherbrooke G.C.B. 
&e. &e. &e. 





isi f the British government contained in this despatch was communicated 
to ee lebly in the aslowiig session. See the Journals of the House of As- 
. sembly, 1819, page 65.—February 8, 1819. 
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RICHMOND TO BATHURST! 
N° 41 
Quebec 18 May 1819. 
My Lord— 

I have the honor to transmit to Your Lordship the Address from the Legislative 
Council to me on the subject of the Impeachment of M* Justice Foucher, together with 
a Memorial from the Judge. 

What course is intended by the House of Assembly I know nothing further than 
that they have declined to proceed upon it in the way pointed out by His Royal High- 
ness the Prince Regent’s Instructions contained in Your. Lordship’s Dispatch N° 115. 
I am therefore very desirous of knowing the decision of His Royal Highness The 
Prince Regent’s Ministers as to the steps to be taken should this be again agitated 
which in all probability it will in the next Session. 

With regard to my own opinion I am free to confess I consider the House of 
Assembly by their mode of proceednig to have abandoned the Impeachment altogether, 
and consequently that in fairness to M* Justice Foucher he should be called upon to 
resume his functions in conformity to the Prayer of His Memorial. 


I have the honor to be 
My Lord 
Your Lordship’s 
Most Obedient 
humble Servant 
RICHMOND? 
The Right Honorable 
The Earl Bathurst. K.G. 
& Ee 


ADDRESS OF THE LEGISLATIVE COUNCIL ON THE POWERS OF THE 
HOUSE OF ASSEMBLY.’ 


To His Grace Charles Duke of Richmond Lennox and Aubigny 
Knight of the Most Noble Order of the Garter, Captain General 
and Governor in Chief in and over the Provinces of Lower 
Canada, Upper Canada, Nova Scotia and New Brunswick and 
their several dependencies, Vice Admiral of the same General 
and Commander of all His Majesty’s Forces in the said Provinces 
of Lower Canada, Upper Canada, Nova Scotia and New Bruns- 
wick and in the Islands of Newfoundland, Prince Edward, Cape 
Breton & Bermuda, & &¢ 


May it please Your Grace: 
We, His Majesty’s most dutiful and loyal Subjects the Legislative Council of 
Lower Canada in Provincial Parliament assembled, having given the most serious 


1. From the Canadian Archives, Duplicate Despatches, Lower Canada, 1819. 

2. Charles Lennox, fourth Duke of Richmond was born in 1764. While a captain in the 
Coldstream Guards he gained considerable notoriety in 1789 by fighting a duel with the Duke 
of York. Following this he changed his captaincy for a colonelcy in the 85th Foot. His 
promotion in the army was rapid and by 1814 he had attained the rank of general. Erom 
1790 until 1806 he represented Sussex in the House of Commons, and in that year, on the 
death of his uncle he succeeded to the title. In 1807 he was appointed lord lieutenant of 
Ireland and retained this post until 1813, when he removed with his family to Brussels. He 
did not take a very prominent part in the campaign against Napoleon although he was with 
Wellington at Waterloo. In 1818 he received the appointment of Governor-in-Chief of the 
Canadian provinces. He met a tragic death near Richmond, Ontario, in the following year as 
the result of an attack of -hydrophobia supposedly caused by the bite of a pet dog some 
weeks previous. __ % 

3. From the Minutes of the Legislative Council for Lower Canada, for February 26, 1819. 
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consideration to Your Grace’s Message of the 8 February instant communicating the 
Instructions received from The Prince Regent! as to the Manner in which His Royal 
Highness’s Commands respecting the proceedings of the Assembly against M™ Justice 
Foucher are to be carried into effect, humbly request that Your Grace’s permission to 
represent the situation in which the Legislative Council now feels itself placed in rela- 
tion with the Assembly, a situation which we cannot help viewing with uneasiness. 

The Assembly have for some years exercised the undisputed right of impeachment 
and having of late been permitted to make the appropriations required for the payment 
of the Civil List of the Province, that Body is now in the full enjoyment and exercise 
of the two most important privileges of the House of Commons of the Imperial Parlia- 
ment while in the scale opposed to influence and power so preponderating, the Legisla- 
tive Council have no other weight than the negative upon the taxes and appropriations 
originating in the Assembly and even this passive privilege cannot be exercised with- 
out closing the sources of those supplies which the Crown has demanded. Thus the 
Balance so essential to the very existence of the Constitution is destroyed. 

We beg leave also to represent the situation of M™ Justice Foucher who has now 
been two years under a suspension of his Judicial functions; unheard in his own 
Justification ; and the measure of suspension not having been disapproved by His Royal 
Highness the Prince Regent the term of it must now unavoidably be still protracted 
to a period very indefinite which will bear with peculiar hardship upon the Individual 
and cause delay in the Administration of Justice in the District of Montreal. 

These consequences were anticipated by the Legislative Council in the last Session 
of the Provincial Legislature, but they were then deterred from proceeding in the 
ease of M' Justice Foucher under the decision of His Royal Highness the Prince 
Regent communicated in the Message of the late Governor in Chief of the 2°¢ March 
1818, by the positive assurance that His Excellency’s health would thereby be 
affected and that even his life might be endangered. 

We therefore now most earnestly entreat Your Grace to intercede with His Royal 
Highness the Prince Regent that the Legislative Council may enter upon the exercise 
of the acknowledged privilege of adjudicating in the case of M* Justice Foucher and in 
all similar cases of impeachment by the Assembly the charges preferred against the 
party accused, according to the Rules, Usage and custom of Parliament, and further 
we humbly submit for His Royal Highness’s Consideration that the Act of Parlia- 
ment of Great Britain passed in the 31* year of His Majesty’s Reign cap. 31, affords 
to His Royal Highness the means of giving to the Legislative Council the additional 
weight in the political scale so indispensible to restore the Balance between the different 
branches of the Provincial Legislature, and so well calculated to bind them and their 
descendants by the strongest ties of Gratitude and affection to the Crown of Great 
Britain and to assimilate as far as circumstances will permit, the Constitution of this 
important Colony to that of the Parent state. 

Legislative Council. 
Friday 26% February ant 


Bathurst’s despatch, page 510. . go 
2. ay genie 8 oie to Sates that, “in this (Justice Foucher) and all similar 
cases of Impeachment by the Assembly the adjudication of the charges preferred against the 
party accused, shall be left to the Legislative Council.” Journals of the House of Assembly, 
Lower Canada, 1818, page 145. 
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BATHURST TO RICHMOND! 
N° 39 : 
Downing Street 
10 July 1819. 
My Lord, 

I have the Honor to acknowledge the receipt of Your Grace’s dispatch of the 
18* May last transmittieng a Memorial from the Legislative Council relative to the 
Impeachment of M* Justice Foucher. 

His Royal Highness has been pleased to approve of M* Foucher being reinstated 
to the exercise of his Judicial functions considering that the Assembly have by their 
non prosecution of the Articles of impeachment against him, virtually abandoned 
the which they had in the first instance made against him. 

But in directing you to reinstate M™ Foucher I am further to signify to You the 
pleasure of His Royal Highness that if the Assembly should in their next Session either 
revive the former or prefer new charges against M*™-Foucher and evince a disposition 
to prosecute them without unreasonable delay, Your Grace should in this, as Sir John 
Sherbrooke did in the former instance accede to any address of the Assembly for the 
temporary Suspension of M* Foucher until the charges can undergo investigation.’ 


I have the honor to be My Lord 
Your Grace’s most obedient 
Humble Servant 


BATHURST. 
General His Grace 
The Duke of Richmond K.G. 
& & & 





1. From the original despatch in the Canadian Archives, G.10, page 236. 

2. See page 534. : 

8. As distinctly pointed out by Sir John Sherbrooke the suspension of Justice Foucher 
was not the result of an address of the House of Assembly but was in consequence of the re- 
quest of the Governor-in-Chief preferred for the purpose of avoiding the necessity of acting on 
an address from the House of Assembly. See the despatch from Sir John Sherbrooke, March 
10th, 1817, page 502. 
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ACT RESPECTING ELIGIBILITY OF PERSONS TO BE 
RETURNED TO THE LEGISLATIVE ASSEMBLY.! 


CHAP, IX, 


An Act to repeal an Act passed in the thirty-fifth year of His 
‘Majesty’s Reign, entitled, “An Act to ascertain the ELIGI- 
BILITY of PERSONS to be Returned to the HOUSE of 
ASSEMBLY,” and also to repeal an Act passed in the fifty- 
fourth year of His Majesty’s Reign, entitled “An Act to repeal 
and amend part of an Act passed in the thirty-fifth year of His 
Majesty’s Reign, entitled ‘An Act to ascertain the eligibility 
of persons to be Returned to the House of Assembly,” and te 
make further and more effectual provision for securing the free 
dom and constitution of the Parliament of this Province. 


[Passed 1s¢ April, 1818.] 
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WHEREAS, it is most desirable that the eligibility of persons ppeamble. 


to be proposed as Candidates for the Representation of the several] 
Towns, Ridings and Counties in the Province, in the Commons 
House of Assembly, should be clearly and expressly defined: and 
whereas the provisions of an Act passed in the thirty-fifth year of 
His present Majesty’s Reign, entitled “An Act to ascertain the 
eligibility of persons to be returned to the House of Assembly ” 
and also of an Act passed in the fifty-fourth year of His Majesty’s 
Reign, entitled “ An Act to repeal and amend part of an Act passed 
in the thirty-fifth year of His Majesty’s Reign, entitled, “An Act 
to ascertain the eligibility of persons to be returned to the House 
of Assembly,”? have not attained that object; Be it therefore enacted 
by the King’s Most Excellent Majesty, by and with the advice and 
consent of the Legislative Council and Assembly of the Province of 
Upper Canada, constituted and assembled by virtue of and under 
the authority of an Act passed in the Parliament of Great Britain, 
entitled, “An Act to repeal certain parts of an Act passed in the 
fourteenth year of His Majesty’s Reign, entitled, ‘An Act for the 
making more effectual provision for the Province of Quebec in North 
America, and to make further provision for the Government of the 
said Province,” and by the authority of the same, That from and 
after the passing of this Act, each of the said Acts respectively shall 
be and the same are hereby repealed. 


II. And be it further enacted by the authority aforesaid, That 
from and after the passing of this Act, no person or persons, of 
what condition soever, having been a bona fide resident in any coun- 
try not being under His Majesty's Government, or who shall have 
taken the oath of allegiance to any other State or Power, shall be 
eligible to be proposed, chosen or elected, as a Representative or 
Representatives of any City, County, Riding or Borough, or other 
place of any description now or hereafter sending a Representative 





1. From the Statutes of His Majesty’s Province of Upper Canada, 1818. 
2. See page 194. 


35th Geo. III. ¢. 2. 


54th Geo. III. c. 4. 


Repealed. 


In what cases 
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required to have 
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Province for 7 
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before the election 
at which they 
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Penalty for 
any person dis- 
qualified under 
the above sec- 
tion offering 
himself as a 
candidate. 


To be recovered 
by any person 
suing for the 
same. 


Additional 
penalty for 

any person 

under the same 
disqualification 
obtruding himself 
upon the House. 


How recovered. 


Ne person 

eligible to the 
House of Assembly 
unless possessed 
of an estate 

in fee simple 

im this Province,- 
unincumbered, 

to the assessed 
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or Representatives to the House of Assembly of this Province, until 
such person or persons shall have resided in this Province for and 
during the space of seven years next before the election at which 
any such person or persons shall be proposed, elected or chosen as 4 
Representative or Representatives as aforesaid. 


III. And be it further enacted by the authority aforesaid, That 
if any person or persons as aforesaid, not having resided in this 
Province for seven years as aforesaid, shall propose or offer himself 
or themselves as a candidate or candidates to become a Represen« 
tative or Representatives of any County, City, Riding or Borough, 
or other place now or hereafter sending a Representative or Repre- 
sentatives, and shall be thereof convicted by the oath of one credible 
witness, shall forfeit and pay the sum of two hundred pounds, to be 
recovered by any person who shall sue for the same, in His Majesty’s 
Court of His Bench in this Province, by action of debt, bill, plaint 
or information, wherein no essoigne, privilege, protection or wager 
of Law shall be allowed, and only one imparlance. 


IV. And be it further enacted by the authority aforesaid, That 
if any person or persons as aforesaid, not having resided in this 
Province for seven years as aforesaid, whether such person or per- 
sons shall have proposed or offered him or themselves as a candidate 
or candidates or not for any County, City, Riding or Borough, or 
other place of any description now or hereafter sending a Repre- 
sentative or Representatives to the House of Assembly of this Pro- 
vince as aforesaid, shall presume upon such choice or election to 
obtrude or present himself or themselves into the said House as a 
Representative or Representatives as aforesaid, he or they shall 
forfeit and pay the sum of forty pounds, over and besides the fore- 
going penalty, if such person or persons shall have incurred the 
same, for every day that he shall so obtrude or present himself or 
themselves, to be recovered by any person or persons who shall sue 
for the same in His Majesty’s Court of His Bench, by action of 
debt, bill, plaint or information, wherein no essoigne, privilege, 
protection or wager of Law shall be allowed, and only one impar- 
lance. 


V. And be it further enacted by the authority aforesaid, That 
from and after the passing of this Act, no person or persons, of what 
condition soever, shall be eligible to be proposed, chosen or elected 
as a Representative or Representatives of any County, City, Riding, 
Borough or other place of any description, now or hereafter sending 
a Representative or Representatives to the House of Assembly of 
this Province, unless he shall be possessed of an unincumbered 
freehold, in lands or tenements, in fee simple, in this Province, to 
the assessed value of eighty pounds, lawful money of this Province. 


VI. Provided always, and be it hereby enacted by the authority 
aforesaid, That every person who, from and after the passing of 
this Act, shall appear as a candidate, or shall by himself or any 
others be proposed to-be elected to serve as a Member for any County, 
City, Riding, Borough, or any part or place now or hereafter send- 
ing a Member to the House of Assembly of this Province, shall, 
and he is hereby enjoined and required, upon reasonable request 
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to him to be made, at the time of such election, or before the day 
prefixed in the writ of summons for the meeting of Parliament, 
by any other person who shall stand a candidate at such election 
or by any two or more persons having a right to vote at such elec- 
tion, take a corporal oath, in the following form, or to the follow- 
ing effect: “I A. B. do swear, that I truly and bona fide have such 
a freehold estate, over and above all incumberances that may effect 
the same, and am otherwise qualified according to the provisions of 
Law, to be elected and returned to serve as a Member in the Com- 
mons House of Assembly, according to the tenor and true meaning 
of the Act of Parliament in that behalf, and that I have not obtained 
the same fradulently for the purpose of enabling me to be returned 
Member to the Commons House of Assembly of this Province, so 
help me God.” 


VII. And be it further enacted by the authority aforesaid, That 
if any of the said candidates, or persons proposed to be elected as 
aforesaid,-shall be guilty of false swearing in such oath, such candi- 
date or candidates, or person or persons as aforesaid, shall on con- 
viction thereof, receive and suffer the like pains and penalties to 
which any other person convicted of wilful and corrupt perjury is 
liable by the Laws and Statutes of this Province. 


VIII. And be it further enacted by the authority aforesacd, 
That the oath aforesaid, shall and may be administered by the 
Sheriff for any such County as aforesaid, or by the Mayor, Bailiff, 
or other Officer or Officers for any County, City, Borough, Riding, 
Place or Places aforesaid, to whom it shall appertain to take the poll 
or make the return at such election for the same County, City, 
Borough, Riding, Place or Places respectively, or by any two or 
more Justices of the Peace within this Province, and the said 
Sheriff, Mayor, Bailiff or other Officers, and the said Justices of 
the Peace. respectively, who shall administer the said oaths, are 
hereby required to certify to taking thereof, into His Majesty’s Court 
of His Bench within three months after the same, under the penalty 
of forfeiting the sum of two hundred pounds, to be recovered with 
full costs of suit, by action of debt, bill, plaint or information, in His 
Majesty’s Court of His Bench in this Province, and if any of the 
said candidates or persons proposed to be elected as aforesaid, shall 
wilfully refuse upon reasonable request to be made at the time of 
the election or at any time before the day upon which such Parlia- 
ment by the writ of summons is to meet, to take the oath hereby 
required, then the election and return of such candidate shall be 
void. 

IX. And be it further enacted by the authority aforesaid, That 
no fee or reward shall be taken for administering any such oath, or 
making, receiving, or filing the certificate thereof, except two shil- 
lings and six-pence for administering the oath, and five shillings for 
making the certificate, and five shillings for receiving and filing the 
same, under the penalty of one hundred pounds to be forfeited by 
the offender, and recovered as aforesaid. 


x. And be it further enacted by the authority aforesaid, That 
one moiety of all fines and penalties that shall be incurred under this 
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Act shall be immediately paid into the hands of the Receiver General 
for the use of His Majesty, His Heirs and Successors towards the 
support of the Civil Government of this Province, and shall be 
accounted for to His Majesty, His Heirs and Successors, through 
the Lords Commissioners of His Majesty’s Treasury for the time 

Informer. being, in such manner and form as His Majesty, His Heirs and 
Successors shall please to direct, and the other moiety to the person 
who shall sue for the same. 


RIGHT OF HOUSE OF ASSEMBLY TO INITIATE ALL MONEY BILLS. 
Journals of the House.of Assembly, Upper Canada.1 
Thursday, 12th March, 1818. 


The House met. Prayers were read. The minutes of yesterday were read. 

Mr. Robinson,? seconded by Mr. McNabb, moved that the Bill do now pass, and 
that it be intituled “An Act to make further provision for regulating the trade 
between this Province and the United States of America, by Land or Inland Navi- 
gation.” 

Which was carried, and the Bill signed. 

Mr. Robinson, of the Committee to carry up to the Honourable the Legislative 
Council the Bill intituled “ An Act to make further provision for regulating the 
trade between this Province and the United States of America, by Land or Inland 
Navigation,” and to request their concurrence thereto, reported they had done so. 

Thursday, 19th March, 1818. 
% * * % * % % , 

Mr. Jones, seconded by (Mr. Burwell, moved that it be resolved that as the amend- 
ments made by the Honourable the Legislative Council to a Bill sent up from this 
House, intituled “ An Act to make further provision for regulating the trade between 
this Province and the United States of America,” interfered with the undoubted and 
exclusive right inherent in the House of Commons of raising, levying and appro- 
priating money, this House are of opinion that the said interference is a high breach 
of its privileges. 

Which was ordered. 

Mr. Durand, seconded by Mr. Cotter, moved that Messrs. Jones and Hatt be a 
Committee to carry up to the Honourable the Legislative Council the resolution of 
this House upon the subject of its Privileges. 

Which was ordered. 


= 


I Saturday, 21st March, 1818. 
* %* * * * * * 

‘Mr. Baldwin, Master in Chancery, brought down from the Honourable the Legis- 
lative Council the following Resolutions. 

Resolved, that in making amendments to a Bill sent up from the -Commons 
House of Assembly, intituled “An Act to make further provision for regulating the 
trade between this Province and the United States of America” this House acted 
upon the principle that its concurrence was necessary to pass the same, which it 
could not, in the exercise of its judgment and discretion, without amendment. 

Resolved, That the Commons House of Assembly having hitherto rejected all 
Conference on the subject of Money Bills, no course remains to the Legislative Coun- 








1. From the certified typewritten copy of the Journal of the H f 
Lower Canada for the year 1818 in the Canadian Archives. one eee 
2. See page 487, note 1. 
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eil but implicitly to submit to its judgment and reason, or to reject wholly the 
offered Bill; unless the House of Commons will continue as it has heretofore in many 
cases done, even during the present Session, to reject the amendments of the Legis- 
lative Council without notice, and re-enact the matter, so as to receive the concur- 
rence of the other branches of the Legislature. 

Resolved, That this House does not consider the necessary amendments to a 
Money Bill as a breach of the Privileges of the Commons House of Assembly; never- 
theless as it is so considered by that House in the said Resolution, the Legislative 
Council will forbear all amendments to Bills for raising or levying money, and merely 
withhold its assent to the same.t 
Mr. Jones, seconded by Mr. Burwell, moved that the House do how resolve itself 
into a Committee, to take into consideration the Resolutions sent down by the 
Honorable the Legislative Council. 

Whhich was carried, and Mr. Casey took the Chair of the Committee. 

The House resumed. Mr. Casey reported progress, and obtained leave to sit 
again on Monday. 

Monday, 23rd March, 1818. 
* * * * * * * 

Report of the Committee on the Resolutions of the Hon. the Legislative Council 
in answer to a Resolution of the Commons House of Assembly on the subject of 
Privilege. 

To the Honorable the Commons 
of Upper Canada, in Provincial Parlia- 
ment assembled. 


Your Committee, in obedience to Your Honorable House, having maturely con- 
sidered the Resolutions referred to them, most respectfully submit to Your Honor- 
able House the following Report. 

That the said Resolutions are not satisfactory to Your Committee, and 

1st, because the said Resolutions claim for the Honorable House, upon the prin- 
ciple that its concurrence is necessary to pass all Bills, the exercise of its judgment 
and discretion in making amendments to Bills imposing burthens upon the people of 
this Province, to which the Commons House of Assembly have never, as Your Com- 
mittee find by numerous Parliamentary Proceedings, assented; for as all charges or 
burthens whatsoever upon the people of right begin with the Commons, so, they can- 
not be altered or changed by the Honorable the Legislative Council. 

2nd, Because the Honorable the Legislative Council show a disposition to trench 
upon the Privileges of, Your Honourable House, by citing as precedents the conci- 
liatory acts of the Commons in cases where they have rejected the amendments made 
by that tlonorable House to money Bills, and re-enacted the subject matter so as to 
receive the concurrence of the other branches of the Legislature, wherever the same 
could, by strained construction, be admitted for the best interests of the Province. 

3rd, Because the Honorable the Legislative Council deny that their amendments 
made to the Bill sent up from Your Honorable House intituled “An Act to make 
further provision for regulating the Trade between this Province and the United 
States of America,” or any other money Bill, are a breach of the Privileges of Your 
Honorable House; which Your Committee can prove by numerous precedents to be a 
high breach of its privileges, it being the undoubted, sole and exclusive right of Your 
Honorable House to commence all Bills granting aids or supplies to His Majesty, 
and imposing any charge or burthen whatsoever upon the people, and to direct, limit, 
and appoint in such Bills the ends and purposes, considerations, limitations and 
qualifications thereof; such grants, limitations and dispositions or appropriations 


1. For the opinion of the House of Assembly on this promise see page 546. 
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ought not to be interfered with by amendments in the Legislative Council, but that 
the said Legislative Council ought to pass all or reject all without diminution or 
alteration. 
JONAS JONES, 
Chairman of the Committee. 
House of Assembly, : 
23rd March, 1818. 


Resolved, that the Commons have never questioned the principle either of con- 
stitutional right of necessity of the concurrence of the Legislative Council in pas- 
sing Bills, but do insist that the exercise of its judgment and discretion on all Bills 
granting aids and supplies to His Majesty, or imposing burthens upon the people is 
by uniformly acknowledged precedent confined to assent without making any amend- 
ments, or to the rejecting totally such Bills; and that the admission of a contrary 
principle upon the part of the Commons would be surrendering a constitutional right 
always exercised by this House, and from time immemorial by the Commons of 
Great Britain, which this House wll never consent to.! 

Resolved, that the foregoing resolution is equally applicable to meet the reason- 
ing of the first part of the second resolution of the Legislative Council, and that in 
all cases when this House have rejected amendments of the Legislative Council without 
notice, and re-enacted the matter so as to receive the concurrence of the other branches 
of the Legislature, this House have done so from the most conciliatory disposi- 
tion and regard for the interests of. the Province, wherever the same could by 
strained construction be admitted; but in no instance where the amendments have 
been made to a Bill the direct object of which has been the raising, levying, or appro- 
priating money. 

Resolved, that the first part of the third resolution of the Legislative Council, 
avowing that they do not consider the necessary amendments to a money Biu as a 
breach of the privilege of the Commons House of Assembly, cannot be considered 
by this House without weakening that right which, in the true spirit of our constitu- 
tion, solely and exclusively appertain to this branch of the Legislature. 

Resolved, that it is the opinion of this House that the collected consideration of 
the three resolutions of the Legislative Council require the following avowal. 

That this House consider it as their constitutional right to commence all 
money Bills, either granting aids and supplies to His Majesty or imposing any charge 
or burthen whatsoever upon the people, and to direct, limit, and appoint in such 





1. The exclusive right of the House of Commons to determine and direct legislation 
imposing taxation was expressed in a resolution of the House in 1678. The House of Com- 
mons then asserted that “it is the undaunted and sole right of the Commons to direct, limit 
and appoint in such bills the ends, purposes, considerations, conditions, limitations and 
ceo ation of such grants; which ought not to be changed or altered by the House of 

ords.” 

The right of the House of Lords to reject money bills in their entiret i 
admitted in Great Britain and the House of Assembly of Upper Canada Lae Cae 
similar right on the part of the Legislative Council. It was not until 1860 that this ques- 
tion became a practical issue in Great Britain since until then the House of Lords had 
never rejected a bill imposing or repealing a tax raised exclusively for the purposes: of the 
public revenue. The House of Commons while increasing certain other taxes decided to 
repeal the tax on paper but the Paper Duties Repeal Bill after receiving a very small 
majority in the Lower House was given the ‘six months hoist’ by the House of Lords. 
While in strictness a money bill had not been rejected the right of the House of Commons 
to exclusive control over supply had been seriously infringed. On this occasion the Com- 
mons, while not denying the right of the House of Lords to reject any bill, expressed their 
determination to so frame bills of supply that their right ‘as to the matter, manner, mea- 
sure, or time, may be maintained inviolate.’ In the following year this policy was enforced 
when the Commons grouped all the financial measures, including the repeal of the paper 
uti ee. in ooo ee she Toute at Borde fies obliged to accept in its entirety. For a 

rief review o e history of the privilege o e House of Commons the ion. 
see Anson, Law and Custom of the Constitution Volume I, page 268. he quest ee 
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Bills the ends and purposes, considerations, limitations, and qualifications thereof 
and that such grants, limitations and dispositions ought not to be interfered with 
by amendments in the Legislative Council, because such has never been permitted 
by the Commons of this Province, nor is it the usage and practice of the British 
Parliament.! 


Tuesday, 24th March, 1818. 


% * * * * x * 


Mr. Boulton, Master in Chancery, brought down from the Hon. the Legislative 
Council a Resolution, which he delivered to the Speaker, and having withdrawn it 
was read as follows :— 


The Honorable the Legislative Council, on consideration of the Resolution of the 
House of Assembly, delivered yesterday at the Bar of this House, 

Resolved, that the Legislative Council and House of Assembly of the Province 
of Upper Canada are co-ordinate branches of a Limited Legislature, constituted by 
the Statute enacted in the thirty-first year of His Majesty’s Reign. 

That all powers, immunities and privileges of either branch are derived from 
that Statute, and extend to their respective advice and consent to His Majesty, to 
make laws not repugnant to that Act for the peace, welfare, and good Government of 
the Province. 

That in adopting the order and course of proceeding to advise and consent to 
laws, this House does not assume the powers, authority and privileges of the Upper 
House of Parliament, grown out of the practice of ages, and unsuitable to the cir- 
cumstances of this Colony. 

That the House of Assembly, adopting as its type the Commons House of Par- 
liament, and claiming all the powers, immunities and privileges thereof, is not justi- 
fied by the words or spirit of the Constitution, more than the Legislative Council 
would be justified to assume for itself and its members the powers, immunities and 
privileges of the Upper House of Parliament.? 

That the origin of all supplies in either House or exclusively in the House of 
Assembly must be indifferent so long as either house retains the power of rejection, 
that the exercise of the right to amend an original Bill is equally indifferent except 
that without the exercise of that right, or the resort to amicable conference between 
the two Houses time is wasted and the Public service delayed. : 

That the House of Assembly did by Resolutions delivered at the Bar of this 
House declare that it would not accede to any conference on the subject of a money 
Bill. 

That the amendments made to the Bill intituled “An Act to make further pro- 
vision for regulating the Trade between this Province and the United States of 
America,” by the Legislative Council, were to conform to a national regulation of 
trade imparted to both Houses by His Majesty’s Government to reduce the burthen 
of the people of whom the individuals of this House are a part only distinguished 
by the duty imposed on them in their Legislative capacity to protect defend and 
support the interest of the whole. 

That having no means of interchanging opinion with the House of Assembly, 
but by way of conference or amendments, the Legislative Council does not consider 
it reasonable that such amendments should be treated as a breach of privilege, and 








1. The phraseology of the avowal has been borrowed largely from the resolution of the 
House of Commons of 1678. See note on previous page. 5 

9. While the House of Assembly in both Lower and Upper Canada was claiming the 
privileges and immunities of the House of Commons the Tegislative Council in each pro- 
yinee expressly disclaimed the privileges of the Hovse of Lords. The ‘situation in Lower 
Canada arose in connection with the impeachment proceedings ; see page 506. For the 
opinion of the Law Officers of the Crown on the question of the privilege of the Canadian 


Houses of Assembly see page 480. 
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that having declared by its resolutions transmitted to the House of Assembly that it 
would forbear amendments to money Bills such resolution ought to afford reasonable 
satisfaction to that House (even if its privilege had been violated) and restore the 
course and harmony of proceeding in the Public business. 

That these Resolutions be communicated by the proper Officer of this House to 
the House of Assembly, and that the same, together with the Resolutions of the House 
cf Assembly of the 19th and 23rd instants delivered at the Bar of this House, and the 
first Resolution of this House thereupon, be printed. 


Legislative Council Chamber, 
24th March, 1818. 


Mr. Jones, seconded by Mr. Robinson, moved that the House do, on to-morrow, 
resolved itself into a Committee of the Whole, to take into consideration, the Resolu- 
tions of the Honorable the Legislative Council, communicated to this House this day. 

Which was ordered. 

The House then adjourned. 


Thursday, 26th March, 1818. 


The House met: Prayers were read: The Minutes of yesterday were read. 


Mr. Durand, of the Committee appointed to consider the Resolutions of the Hon. 
the Legislative Council of the 24th March, read a Report in his place, and delivered 
the same to the Clerk at his table. 


‘Mr. Jones, seconded by Mr. VanKoughnet, moved that the House do now 
resolve itself into a Committee of the Whole, to take into consideration the Report 
of a Select Committeé on the subject of the Resolutions of the Legislative Council, 
communicated to this House on the 24th instant. 

Which was carried, and Mr. Burnham took the Chair of the Committee. 

The House resumed. Mr. Burnham reported that the Committee had adopted the 
Report, and agreed to some Resolutions, which he was directed to recommend for 
the adoption of the House. 

Ordered that the Report be received, and the Resolutions adopted as follows :— 


Report of the Committee on the Resolutions of the Hon. the Legislative Council, 
_ of the 24th March in answer to the Resolutions of the Commons House of Assembly 
on the subject of Privilege. 


- To the Honorable the Commons 
House of Assembly of Upper Canada, 
in Provincial Parliament assembled. 


Your Committee, in obedience to Your Honorable House, having maturely con- 
sidered the Resolutions referred to them, most respectfully submit to Your Honorable — 
House the following report. 

That the Resolutions of the Legislative Council, dated 24th March, and deliv- 
ered by their Officer to the Speaker of the Commons House of Assembly, excite in 
Your Committee emotions of the highest interest, and being in their essence pregnant 
with principles subversive of the exercise of the functions of the Representative Body 
of the People. Your Committee would feel criminally neglectful of their duty to 
Your Honorable House, and to their Country, were they not to express their indig- 
nant feelings on this most important occasion, and particularly as the Legislative 
Council, by ordering their Resolutions, together with those of Your House, to which 
they are purposely annexed, as an intended refutation to be printed, submit to the 
Public the justice and propriety of their proceeding. 

That the Constitutional ground assumed by the Resolutions of Your House, of 
the 19th and 23rd instants, is justified by the act of the 31st year of His Present 
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Majesty, giving to each branch of the Legislature the constitutional privileges of 
the Mother Country! and reserving only a parental right to interfere in estab- 
lishing prohibitions or imposing duties for the regulation of navigation and external 
commerce. 

That the Resolutions of the Legislative Council, asserting that House and the 
House of Assembly are co-ordinate branches of a Limited Legislature, constituted 
by the said Statute of the 31st year of His present Majesty, inasmuch as the same 
declared the Parliament of this Province to be a Limited Legislature, cannot be sup- 
ported by the words of the said Act further than the restrictions expressed in the 
provisions of the said Act, which merely go to external commerce or to interference 
with the Crown Lands or Clergy Lands and endowments, where the prerogative of 
the Crown is materially involved; for were this to be admitted the extent of its 
powers would be defined.? 

That the Legislative Council did not, by its Resolutions transmitted to this 
House, declare that it would forbear all amendments to Money Bills, but only to such 
Bills as relate to the raising and levying money; and Your Committee are convinced 
that Your House would have been satisfied had the Legislative Council declared its 
determination to forbear all amendments to Bills raising, levying and appropriating 
moneys. 

That the Resolutions of the Legislative Council, stating that the origin of the 
supplies in either House, or exclusively in the House of Assembly, must be indif- 
ferent so long as either house retains the power of rejection, and that the exercise 
of the right to amend an original Bill is equally indifferent, except that without 
this exercise or resort to amicable conference, time would be wasted, Your Com- 
mittee are of opinion is a doctrine radically novel in British Legislation as far as 
_ relates to Bills of supplies, and where it does not, the Commons House of Assembly 
have never denied the right or betrayed the least reluctance to acquiesce with amend- 
ments of the Legislative Council, or to accede to conferences. 

That the Resolutions of the Legislative Council stating that their amendments 
to the Bill intituled “An Act to make further provision for regulating the trade 
between this Province and the United States” were to conform to a National Regula- 
tion of Trade, imparted to both Houses of His Majesty’s Government to reduce the 
burthen of the people, are liable, in the opinion of Your Committee, to the same 
objection of relating to the raising of moneys and levying duties, nor are the national 
regulations alluded to which were dated in one thousand éight hundred and twelve, 
applicable to the present situation and circumstances of this country, and if com- 
plied with would inevitably impose burthens on the people rather than reduce them, 
because they extended to admit into our markets, free of duty, flour and other arti- 
cles of provisions in competition with our own agriculturist, thereby deteriorating the 
value of his productions. ; 

That the Resolution of the Legislative Council stating that it does not assume 
the power authority and privilege of the Upper House of Parliament,? grown out of 





itutional Act did not expressly confer any ‘privileges’ on either the 
ae ere the Legislative Council. It did, however, according to the opinion of 
the Law Officers of the Crown, inferentially confer such Privileges as are incidental to, and 
necessary to enable them to perform their functions in deliberating and advising upon, and 
consenting to laws for the peace, welfare and good government of the Province. See page 481. 
2. Section XLVI. of the Constitutional Act expressly reserved to His Majesty and the 
Parliament of Great Britain the right to levy and collect duties for the regulation of navi- 
ation and commerce between the provinces or between either of the provinces and any other 
aay or state while section XLIV. required that all legislation relating to the exercise of 
any religious form or mode of worship or respecting the clergy reserves or the endowment 
of parishes should he reserved for the approval of both Houses of Parliament in Great 
Britain. 
3. See page 543. 
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the practice of ages, and unsuitable to the circumstances of this Colony, is an asser- 
tion which, as far as it affects their own dignity, Your Committee are satisfied Your 
House knows too well its functions to presume to interfere with, and Your Com- 
mittee would have been well pleased to have recognized reciprocal sentiments of 
deference for the rights of Your House in the course of proceedings on the part of 
the Legislative Council, and which reference to the practice of ages would confirm. 
It would not then have assailed its particular exclusive privilege as to all Money 
Bills, so fully insisted upon in the Resolutions of Your House of the 23rd. 

That the assertion of the Legislative Council that the House of Assembly, in 
adopting as its type the Commons House of Parliament, and claiming all the 
powers, immunities and privileges thereof, is not justified by the words or spirit of 
its constitution more than the Legislative Council would be justified to assume for 
itself and its Members the powers, immunities and privileges of the Upper House, 
may safely be admitted and appreciated, as Your Committee do the gift to this Colony 
of the glorious unmutilated boon of the British Constitution in all its plenitude of 
power and privileges, avowed by the Lords and Commons in Parliament, and con- 
firmed by the speech from the Throne, of His Excellency John Graves Simcoe, at 
the opening of the first Parliament in this Province.t Your Committee cannot yield 
to the impression that Your House will ever be induced by weak example to com- 
promise its undoubted and invaluable rights. 

Your Committee have only further respectfully to submit to Your Honorable 
House the gracious Speech of His Majesty’s representative, John Graves Simcoe, 
Esquire, at the opening and prorogation of the first Parliament of the Province, and 
the propriety of having them entered on the Journals of Your House, that part of 
Your Journals having been destroyed by the enemy.? 


JAMES DURAND, Chairman. 


Resolved, nem. con. that this House, in persisting in their right to reject all 
amendments made by the Legislative Council to Bills for raising and appropriating 
moneys, and to decline all conferences thereon, are assuming to themselves no new 
privilege; but are only adhering to the form of proceeding which has been maintained 
from the first establishment of the Provincial Legislature, and in which they have 
taken for their guide the representative form of constitution in the Mother Coun- 
try, by which that of this country is modelled, and by which the Legislative Council 
have in all their proceedings equally governed themselves; whatever it may suit their 
present purpose to disclaim. 

Resolved, nem. Con., that as this House desire to make no innovation, so they 
are determined to suffer none, but will persist in maintaining in all their delibera- 
tions those rules which they have found established, and which, being coeval with 
their constitution, they consider it would be as inconsistent with their duty as it is 
repugnant to their inclinations to abandon. : 

Resolved, nem. con., that the gracious Speech of His Majesty’s Representative, 
John Graves Simcoe, Esquire, at the opening and prorogation of the first Parliament 
of this Province, and the answers thereto, be entered on the Journals of this House: 
that part of the Journals having been destroyed by the enemy in the late war. 


Present:—Messrs. McMartin, Cameron, McDonell, VanKoughnet, Crysler, 5; 
Jones,, Cotter, Casey, Burnham, Robinson, 10; Nellis, Clench, Secord, Swayze, 
Burwell, 15; ‘McCormick, Hall, Durand, Hatt, 19. Pome 


* * * * * * * * %*% 





1. Lieutenant-Governor Simcoe’s opinion of the constitution of the Provi j c 

in his peepee of eee ee ea pale of Portland. See page 207. Le eee 
2: e Journals of the House o ssembly and the public sor , POY 

the American invaders during the summer of 1813. z records None (eee vem 
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Mr. Baldwin, Master in Chancery, brought down from the Honorable the Legis- 
lative Council a resolution which he delivered to the Speaker, and having withdrawn, 
it was read as follows. , 

The Legislative Council, being of opinion that resolutions reciprocally passed 
in either House cannot produce the desirable effect of restoring the due intercourse 
between the two branches of the Legislature, so long unhappily interrupted, and that 
the public business for which we are assembled cannot be brought to issue without 
an amicable conference betwen the two Houses. 

Resolve, That if assured that the House of Assembly will accede to a conference 
on the subject of a renewal of intercourse for the purpose of expediting the public 
business, the Legislative Council will, by a message, request such conference. 
Legislative Council Chamber, . 


26th March, 1818. = 


Mr. Jones, seconded by Mr. Swayze, moved that the House do now resolve itself 
into a Committee of the Whole, to take into-consideration the communication of the 
Honorable the Legislative Council, made to the Speaker of this House this day. 

Which was carried, and Mr. Nellis took the Chair of the Committee. 

The House resumed. Mr. Nellis reported a Resolution from the Committee. 

Ordered, that the Report be received, and it was resolved nem. con: 

Resolved, That the Commons House of Assembly, being ever desirous of har- 
monious intercourse between the two branches of the Legislature, they will appoint 
a Committee to meet a Committee on the part of the Legislative Council, to hear 
what they have to propose on the subject. 

Mr. McMartin, seconded by Mr. Robinson, moved that Messrs. Hatt and 
Cameron be a Committee to carry up to the Honorable the Legislative Council the 
Resolution of this House on the subject of the Resolution of the Honorable the Legis- 
lative Council, communicated this day to this House. 

Which was carried. 

The House then adjourned till ten o’clock to-morrow. 


* * * * * 

Mr. Speaker:—The Honorable the Legislative Council request a conference with 

the Commons House of Assembly on the subject of a renewal of intercourse between 
the two Houses, for the purpose of expediting the public business. 

The Legislative Council have appointed a Committee of two Members, who will 

be ready to meet a Committee of that House for that purpose in the Legislative Coun- 


cil Chamber at two o’clock this day. 


Friday, 27th March, 1818. 
% *% 


Wma. DUMMER POWELL, 


Speaker. 


Legislative Council Chamber, 
27th March, 1818. 


Mr. McMartin, seconded by Mr. Hatt, moved that Messrs. Jones, Durand, 
Burwell and Robinson be a Committee to meet the Committee of Conference 
appointed by the Honorable the Legislative Council to hear the reason set forth by 
said Committee on the subject of their resolution of yesterday, and report to this 


House the same. 
Which was ordered. 
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Mr. Jones, of the Committee to meet the Committee of the Honorable the Legis- 
lative Council, 
had presented a paper, which 
was submitted, and read as follows: 

The object of the required conference being to revive the intercourse between 
the two Houses for the purpose of expediting the public business, the Committee 
represents to the Committee of the House of Assembly that on the point of originat- 
ing and amending ‘Money Bills every concession has been made but that of declaring 
an opinion which the Legislative Council does not entertain. 

That the source of the division between the two Houses may be traced to the 
rejection of conference of Money Bills, which was never denied by the House of 
Commons in the most violent differences maintained with the Upper House of Par- 
liament. 

The Committee therefore propose to the Committee of the House of Assembly 
that the amended Bill which is the unfortunate subject of discussion be submitted 
to a conference thereon as if no amendment had been made and the Bill still 
remained in the possession of the Legislative Council, subject to its consideration. 

Mr. Robinson, seconded by Mr. Jones, moved that the House do now go into 
Committee to take into consideration the Report of the Committee appointed to meet 
the Committee of the Honorable the Legislative Council. 

Which was carried, and Mr. McCormick took the Chair of the Committee. 

The House resumed. Mr. McCormick reported a Resolution. 

Ordered, that the Report be received, and it was resolved, nem. con. 

Resolved, That it is the opinion of this House that the Committee of Conference 
be instructed to acquaint the Committee of the Honorable the Legislative Council 
that as the proposition of the said Committee of the Honorable the Legislative Coun- 
cil does not in any manner go to retract the spirit of the resolutions sent down to 
this House on the twenty-fourth March, the House of Assembly sees no further. matter 
whereon to concur; and that as the declared interruption of intercourse originated 
with the Honorable the Legislative Council, so it remains with that House to remove 
the grounds or take to themselves the consequences of any delay in the public 
business. 

Mr. Jones, of the Committee to communicate to the Committee of the Honorable 
the Legislative Council certain instructions of this House, reported that they had — 
done so, 

‘Monday, 30th March, 1818. 
Mr. Robinson, seconded by Mr. Van Koughnet, moved that Messrs. Hall and 
Swayze be a Committee to wait upon His Honor the Administrator, to know when 
he will be pleased to receive the Address of this House on the subject of supply, and 
to present the same. 
Which was ordered. 
The Address to His Royal Highness the Prince Regent was then read the third _ 
time, passed and signed by the Speaker as follows. - 
To His Royal Highness, George, 
Prince of Wales, Regent of the 
United Kingdom of Great Britain and 
Ireland, &e, &e, &e. 

May it please Your Royal Highness :— 

We, His Majesty’s dutiful and loyal subjects, the Commons House of Assembly 
of Upper Canada, in Parliament assembled, humbly beg leave to address Your Royal 
Highness with feelings of the most unfeigned duty and respect, and to express in 


ba” irae ay 
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the name of the People of this Province their grateful sense of the blessings 
entailed upon them and their posterity by Your Royal House in giving to them in 
the plenitude of its power and privileges the very image and transcript of the 
glorious Constitution of Great Britain, which has withstood the shock of Empires, 
the test of ages, and stands toweringly elevated to the highest pitch of glory under 
the auspices of Your Illustrious Race. ; 

Had not the people of this Colony the best of all proofs to offer to Your Royal 
Highness of the sincerity of their professions of personal attachment, had not the 
blood of their youth flowed freely on the very land given to their loyal and patriotie 
fathers; had they not at the hazard of life and property made good beyond dispute 
the solemn pledge of faith and loyalty to the Parent Country, they might have shrunk 
back assertion, doubtful because untried. The objection, however, does not exist, 
and they claim the high considerations, privileges and immunities of British Sub- 
jects. Having thus humbly laid open to Your Royal Highness the undisguised 
effusion of our hearts, we beseech Your Royal Highness’ attention to the declaration 
of His Excellency John Graves Simcoe, in his Speech from the Throne at. the open- 
ing of the first Session of the Legislature of this Province, at which important crisis, 
in language the most emphatical and enthusiastic, he promulgated the Constitution 
given to Canada by the wisdom and beneficence of the Parliament of Great Britain, 
which was as fully and exultingly recognized in the answer to his Speech by the 
Legislative Council through their enlightened Speaker, the late Chief Justice 
Osgoode. The expression of public sentiment upon that occasion characterized the 
people on whom the gracious boon was bestowed, and we, the Representatives of that 
people, jealous of the treasure, and unwilling to yield up the slightest particle of the 
sacred trust, or to disgrace by pusillanimity the public spirit of the country, humbly 
submit to Your Royal Highness an Abstract of the Proceedings of the present Ses- 
sion of the Legislature of this Province, wherein his Majesty’s Faithful Commons 
conceive their constitutional rights and privileges have been vitally assailed by the 
Resolutions of the Honorable the Legislative Council, delivered to the Speaker of 
the Commons House of Assembly, and evidently intended to limit and depreciate in 
Public estimation its functions, by the avowal of their consideration of its powers, 
as resolved by them, and to be printed, with a view no doubt, of being blazoned to 
the world. The consequent interruption of harmonious intercourse indicated by the 
Legislative Council, could not otherwise but tend to put an end to public business, 
and to prevent the Commons House of Assembly from providing by Bill a supply 
to mect the excess of the Civil expenditure of the Administration of the Govern- 
ment of this Province, as required of them by a message during their present Ses- 
sion, communicated by His Majesty’s Representative; nor could any other means be 
adopted on the part of the Commons to meet the exigency without recourse to a 
practice not unfrequent in their Parliamentary usage, of voting the amount by 
Address.1 

The answer received by His Majesty’s Faithful Commons in reply from the 
Administrator of the Government, as recorded on their Journals,? they do not hesi- 


1. This method of voting supply was frequently resorted to in Lower Canada and par- 
ticularly during the administration of Sir George Prevost who was regarded as being friendly 
to the House of Assembly. The House of Assembly by resolution and address to the 
Governor would direct the appropriation from the funds at the disposal of the House of a 
certain fixed sum for which they undertook to become responsible. 
2. The reply referred to is as follows :— : 
“Gentlemen,—The request contained in your Address to appropriate the sum of 
eight thousand pounds towards defraying the expenses of the administration 
of Justice and the Civil Government, without the concurrence of the whole 
Legislature is without precedent, and I cannot take upon myself to make the 
advance until I shall have received the signification of His Majesty’s pleasure 
thereon.” Journals of the House of Assembly, Upper Canada, 1818-1, page 189. 
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tate to consider ill advised, as the service for which the vote was provided was that of 
the actual subject of the Message from the Crown, to which no possible doubt of appro- 
bation of the Legislature could have been contemplated. It, however, strongly marks 
in a national and constitutional point of view the evil that must ever result from the 
Legislative and Executive functions being materially vested in the same persons, as 
its unfortunately the case in this Province, where His Majesty’s Executive Council 
is almost wholly composed of the Legislative body, and consisting only of the Deputy 
Superintendent of the Indian Department, the Receiver General, and Inspector 
General, the Chief Justice, the Speaker of the Legislative Council, and the Hon: 
and Rey. Chaplain to that House.! 

His Majesty’s Faithful Commons of Uppér Canada having thus performed the 
imperious duty which their peculiar circumstances called for, have only further to 
implore of Your Royal Highness, to give their representation the mature reflection 
that is due to its importance, as His Majesty’s Faithful Commons are sanguine in the 
hope that the voice of Your Royal Highness will approbate their Resolution, and 
firm determination to preserve inviolate their Civil and Constitutional Rights in their 
fullest amplification. 

Mr. Durand, seconded by ‘Mr. Hatt, moved that it be resolved that an Address 
be presented to His Honor the Administrator, praying that he will be pleased to 
transmit to His Royal Highness the Prince Regent the Address of this House on the 
subject of its privileges, and that Messrs. Burwell and McMartin be a Committee to 
draft the same. 

Which was carried and ordered. 

Mr, Burwell, first named of the Committee to prepare an Address to His Honor 
the Administrator, praying him to transmit to His Royal Highness the Prince 
Regent the Address of this House, on the subject of its privileges, reported a draft 
of an Address, which was received and read. : 


To His Honor Samuel Smith, Esq., 
Administrator of the Government 
of Upper Canada. 

May it please Your Honor:—We, His Majesty’s most dutiful and loyal subjects, 
the Commons of Upper Canada in Provincial Parliament assembled, having resolved 
that an humble Address be presented to His Royal Highness the Prince Regent, 
humbly beg leave to pray that Your Honor will be pleased to transmit the same to 
His Royal Highness. 

Wednesday, ist April, 1818. 


His Honor was then pleased to close the Session with a Speech from the Chair 
as follows. 


Honorable Gentlemen and Gentlemen :— 


When I called you together in obedience to the law it was in full expecta- 
tion that you would assiduously labour to bring up an arrear of Public Business. 

The ready pledge offered by your cordial Addresses in answer to my suggestions 
from the Chair confirmed me in that hope. 

I regret the more to have experienced disappointment, and finding no probability 
of any concert between the two Houses, I come reluctantly to close the Session its 
business unfinished. 

I do most earnestly entreat you to weigh well during the recess the important 
effects of such a disunion, and that you may meet resolved to conciliate and be 
useful. 

1. As in Lower Canada the members of the Hxecutive Council usually sat in the Legis- 


lative Council. Appointments to both Councils were made on the recommendation of tha 
Lieutenant-Governor. 
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After which the Hon. Speaker of the Legislative Council said:— 


It is His Honor the Administrator’s will and pleasure that this Provincial Par- - 
lament be prorogued till Friday, the first day of May next, to be then ‘and here 
holden, and this Provincial Parliament is accordingly prorogued till Friday, the 
First day of May next. 


PROCEEDINGS IN THE HOUSE OF ASSEMBLY RELATING TO THE 
CONVENTION OF 1818.1 


JOURNALS OF THE HOUSE OF ASSEMBLY, UPPER CANADA, 


: i 22nd October, 1818. 
Resolved, That the right of the people of this Province, individually or collec- 
tively, to petition our Gracious Sovereign for a redress of any public or private 
grievance is their birthright as British subjects, preserved to them by that free Con- 
stitution which they have received, and which, by the generous exertions of Our 
Mother Country, has, through an arduous contest, been maintained unimpaired. 

Resolved, That the Commons House of Assembly are the only constitutional 
representatives of the people of this Province. 

Resolved, That the electing, assembling, sitting and proceedings of certain per- 
sons calling themselves representatives or Delegates from the different Districts of 
this Province, and met in general convention at York, for the purpose of deliberating 
upon matters of Public concern, is highly derogatory and repugnant to the spirit of 
the Constitution of this Province, and tends greatly to disturb the public tran- 
quility.? 5 

Resolved, That while this House regret that some subjects of His Majesty, whose 
allegiance and fidelity are above suspicion, have been deluded by the unwearied and 
persevering attempts of the factious to lend their countenance to measures so dis- 
graceful, they cannot admit that their example should give a sanction to proceedings 
manifestly dangerous to the peace and security of the Province: proceedings which 
it is painful and humiliating to observe have drawn upon this loyal Province the 
attention of other countries, and of our Sister Provinces, and even of our Parent 
State, as to a Colony impatient of its allegiance and ungrateful for the fostering care 
that looking anxiously to the period of its strength has cherished its infancy, as to 
the moment of its revolt. 

Resolved, That to repel at once so foul an imputation, to undeceive the mis- 
guided, to stifle the hopes of the disturbers of public peace, and to give to our Parent 
State and to the world the best grounded assurance that the inhabitants of this Pro- 
vince know how to prize their happiness in belonging to the most exalted nation upon 
earth, and desire no more that the secure possession of that just liberty which her 
own more immediate children enjoy, it is the opinion of this House that some such 
Legislative provisions should be enacted as the wisdom of the Tmperial Parliament 
has found it proper to provide to meet similar occasions, which may hereafter put it 
out of the power of any designing persons to organize discontent and to degrade the 


character of the Province. ' 
Resolved, That these Resolutions be communicated to the Honorable the Legis- 


lative Council. 
Sais np 
rnals of the House of Assembly, Upper Canada, 1818, page 25. : 

ms ae ee ea ct Robert Gourlay, delegates from various parts of the Province 
assembled at York in July, 1818, for the purpose of discussing popular grievances and “to 
deliberate on the propriety of sending commissioners to England to call attention to the 
affairs of the Province.” See the Statute for preventing certain meetings, passed as a 
result of this convention, page 554. 
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Present :—Messrs. Burwell, McMartin, VanKoughnet, Cameron, Durand, Crysler, 
Nellis, Howard, Hatt, Jones, Cotter, Swayze, Burnham: 13. 


Mr. VanKoughnet, seconded by Mr. Cameron, moved that Messrs. Jones and 
Robinson be a Committee, to carry wp to the Honorable the Legislative Council the 
_ Resolutions of this House, on that part of His Excellency’s Speech, at the opening 
of the Present Session, which relates to the Meeting of a Convention of Delegates. 
Which was ordered. 


PETITION OF INHABITANTS OF KINGSTON.! 


To the Honorable the Legislative Council and House of Representatives of the Pro- 
vince of Upper Canada, in Provincial Parliament assembled. 


The Petition of the undersigned, Inhabitants of the said Province, residing in 
the Township and Town of Kingston, 
Humbly Shews :— 

That from the Speech of His Excellency the Lieutenant Governor to both 
Houses of the Legislature at the opening of the present Session, and from the answer 
of the two Houses thereto, we understand it is in contemplation to frame a law for 
preventing a Convention of Delegates, as dangerous to the Constitution.2 The occa- 
sion of this contemplated measure appears to be taken from a Convention holden at 
York last Summer, for the purpose of petitioning the proper authority for an inquiry 
into the state of the Province, with a view to the redress of grievances believed to 
exist in some departments of the administration of Government in this Province.® 
The sole object was to apply by petition, although there was a difference of opinion 
respecting the most suitable manner of directing and transmitting the application. 
The intention was certainly fair—it was laudable. The Proceedings were open, 
peaceable, lawful. To seek redress by petition is the right of British Subjects. When 
occasion requires it is their duty, an unpleasant one at all times, and frequently 
attended with offence; because it supposes the existence of evil requiring a remedy. 





1. From the Journals of the House of Assembly, Upper Canada, 1818-2, page 120. 

2. The speech of the Lieutenant-Governor to the Legislative Council and Assembly 
contained the following :— 

“In the course of your investigation you will, I doubt not, feel a just indignation at 
the attempts which have been made to excite discontent, and to organize sedition. Should 
it appear to you that a Convention of Delegates cannot exist without danger to the Con- 
stitution, in framing a law of prevention, your dispassionate wisdom will be careful that it 
shall not unwarily trespass on that sacred right of the subject, to such a redress of his 
grievances by petition.” Journals of the House of Assembly, Upper Canada, 1818-2, page 5. 

To this the Assembly replied :— 

“We feel a just indignation at the systematic attempts that have been made to excite 
discontent and organize sedition in this happy Colony, while the usual and constitutional 
mode of appeal for real or supposed grievances has ever been open to the people of this 
Province, never refused or even appealed to. and deeply lament that the insidious designs 
of one factious individual should have succeeded in drawing into the support of his vile 
machinations so many honest men and loyal subjects to His Majesty, 

We remember that this favored land was assigned to our fathers as a retreat for suffer- 
ing loyalty, and not a sanctuary for sedition. In the course of our investigation, should it 
appear to this House that a convention of Delegates cannot exist without danger to the Con- 
stitution, in framing a law of Prevention we will carefully distinguish between such con- 
ventions and the lawful act of the subject in petitioning for a redress of real or imaginary 
grievances, that sacred right of every British subject which we will ever hold inviolable.’ 
Journals of the House of Assembly, Upper Canada, 1818-2, page 12. 

The reply of the Legislative Council was as follows :— 

“We shall at all times feel a just indignation at every attempt which may excite dis- 
content or organize sedition, and if it shall appear to usthat a convention of delegates can- 
not exist without danger to the Constitution in framing a law of prevention we will be care- 
ful that it shall not unwarily trespass on the sacred right of the subject to seek by Petition 
a redress of his grievances.”” Canadian Archives, Series Q. 324, Part I, page 151. 

3. See page 551, note 2. 
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These evils must be more or less tangibly stated, and the statement of them generally 
imputes blame to somebody. They who are thus complained of for errors or abuses 
are often offended, and naturally feel an interest to stigmatize as factitious and 
seditious every effort to obtain relief. If they can succeed in fixing such a stigma 
upon those who petition for redress, they prevent investigation, screén themselves 
from censure, and may continue in their errors or abuses with impunity. Unpleasant, 
however, as the act of petitioning is, the right is nevertheless dear to British Supjects. 
It is second in political importance to none but that of electing their representatives 
in Parliament. But if they are to be restrained in its exercise, to petitioning singly, 
without consent or communication with their Fellow Subjects, this boasted privilege 
will become little more than a name. To render it effectual they must be allowed to 
unite in their petitions, and the necessary means of framing such union. If two 
persons may meet and confer together on, the subject of a petition in which they 
have a common interest, why may not ten do the same? Why not all the inhabitants 
of a Township? Upon the same principle, why not the Inhabitants of two or more 
townships or districts? Where is the line to be drawn? And instead of assembling 
personally in large meetings which are inconvenient, and apt to be tumultuous, if 
they meet by Committees or Delegates, where is the danger to the Constitution, pro- 
vided they confine themselves to the object of petitioning. We see none. On the 
contrary we apprehend very serious danger to Public Liberty from any law preventing 
such meetings. As Loyal Subjects, therefore, interested alike in the preservation of 
liberty and the support of order and government, we humbly pray that no such law of 
prevention may be passed. 
And as in duty bound, will ever pray. 


ANTHONY McGUIRE, J.P., and 
119 others. 


Kingston, October 24th, 1818. 


Mr. Durand, seconded by Mr. Hatt, moved that it be resolved that as the Peti- 
tion of sundry inhabitants of the Town and Township of Kingston refers to a subject 
already disposed of by this House during the present Session it cannot be now discussed, 
but it appearing to this House that unnecessary delay had occurred in the Post Office 
Department in forwarding the letter containing such Petition before it reached the 
Town of York, it be recommended as a subject of inquiry in the ensuing Session of 
Parliament. 

Which was carried. 

The House then adjourned till Monday. 
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held guilty of a 
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AN ACT TO PREVENT CERTAIN MEETINGS IN THE 
PROVINCE. OF UPPER CANADA! 


CHAP, XI, 


An Act to prevent CERTAIN MEETINGS within this Province. 
[Passed 27th November, 1818.] 


WHEREAS, the election or appointment of Assemblies, pur- 
porting to represent the people, or any description of the people, 
under the pretence of deliberating upon matters of public concern, 
or of preparing or presenting Petitions, Complaints, Remonstrances, 
and Declarations, and other Addresses to the King, or to both or 
either Houses of Parliament, for alteration of matters estab- 
lished by Law, or redress of alledged grievances in Church or State, 
may be made use of to serve the ends of factious and seditious per- 
sons, to the violation of the Public Peace, and manifest encourage- 
ment of Riot, Tumult and Disorder.2 It is hereby enacted by the 
King’s Most Excellent Majesty, by and with the advice and consent 
of the Legislative Council and Assembly of the Province of Upper 
Canada, constituted and assembled by virtue of and under the 
authority of an Act passed in the Parliament of Great Britain, 
entitled, “ An Act to repeal certain parts of an Act passed in the 
fourteenth year of His Majesty’s Reign, entitled, ‘An Act for mak- 
ing effectual provision for the Government of the Province of Quebec, 
in North America,and to make further provision for the Govern- 
ment of the said Province,” and by the authority of the same, That 
all such Assemblies, Committees, or other bodies of persons, elected 
or otherwise constituted or appointed, shall be held and taken, to be 
unlawful assemblies, and that all persons giving or publishing notice 
of the election to be made of such persons or delegates, or attending, 
voting, or acting therein by any means, are guilty of a high mis- 
demeanor; Provided always, That nothing in this Act contained shall 
impede the just exercise of the undoubted right of His Majesty’s 
Subjects to petition the King or Parliament for redress of any 
public or private grievance.® 


Repealed by 60 Geo. IIT., c. 4. 





1. From the Statutes of Upper Canada, 1818. 


2. See page 551, 


note 2. 


_ 3. The Act 60, Geo. IfI, cap. IV, repealing the one here printed states ‘ That the afore- 
said Act, and every matter and thing therein contained, shall be, and the same is hereby 


repealed.” 
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PROCEEDINGS OF THE HOUSE OF ASSEMBLY ON THE QUESTION OF 
PRIVILEGE.1 


JOURNALS OF THE HOUSE OF ASSEMBLY, UPPER CANADA. 
Saturday, 21st March, 1818. 


The House met. Prayers were read. The minutes of Thursday were read. 

Mr. Robinson, seconded by Mr. Jones, moved that it be resolved that a certain 
Advertisement in the Upper Canada Gazette, of the nineteenth of March, headed 

Statutes of Upper Canada” is an infringement on the rights and privileges of this 
House.” 

Which was carried. 

Mr. Robinson, seconded by Mr. Jones, moved that the Speaker of this House do 
require the attendance of Robert Charles Horne, the Printer of the Upper Canada 
Gazette, and that he be ordered to attend forthwith at the Bar of this House to 
answer such questions as may be put to him touching a certain publication in the 
Upper Canada Gazette of the nineteenth of March, 1818, headed “ Statutes of Upper 
Canada.” 

Which was carried, and the Speaker directed his Summons accordingly, in the 
following words: 

Mr. Robert Charles Horne: By order of the House of Assembly you are hereby 
required to attend at the Bar of the House of Assembly forthwith, to answer such 
questions, relative to a publication in the Upper Canada Gazette of the nineteenth 
ot March last past, headed “ Statutes of Upper Canada” which publication is deemed 
a breach of the Privileges of the House of Assembly. 

Given under my hand the twenty-first day of March, in the year of Our Lord, 
One thousand eight hundred and eighteen. 

The Sergeant at Arms returned the service of Summons, and the House went 
into Committee of Privilege. 

Mr. Robert Charles Horne appeared at the Bar and was examined. 

Mr. Jones, seconded by ‘Mr. Robinson, moved that it be resolved that R. C. Horne, 
Printer of the Upper Canada Gazette, by inserting and Advertisement in his paper 
of the nineteenth inst., headed “Statutes of Upper Canada,” of which he has 
acknowledged himself the author, and for which he had no authority, is guilty of a 
high breach of the privileges of this House. 

Which was carried. 





3. From the Journals of the House of Assembly, Upper Canada, 1818, page 165. 


2. The advertisement here referred to is as follows :— 

“ Soarutes or Upper Canapa. The Legislature being pleased to allow the Subscribers to 
print an additional number of copies beyond what they require, of a revised edition of the 
Laws of the Province, together with such British acts of Parliament, and of the Parliament 
of Lower Canada, as relate to this Province. Subscriptions will he received by the under- 
mentioned gentlemen, until the Ist May next. J. Dunlop, Esq., Glengarry ; Guy Wood, 
Esq., Cornwall; J. Watson, Esq., Perth; C. Jones, Esq., Brockville; J. Macaulay, Esq., Kings- 
ton; S. McNabb, Esq., Belleville; Major Rogers, Newcastle; C. Fothergill, Esq., Toronto; 
R. Hatt, Esq., Ancaster; J. Crooks, Esq., Niagara; T. McCormick, Esq., Queenston; D. 
Ross, Esq., Long Point; W. Hands, Esq., Sandwich. ; : 

Terms to Subscribers—Three Dollars per copy; one half to be paid at the time of sub- 
scribing, and the remainder on receipt of the work. It can be bound at a reasonable rate 
if required.” See Upper Canada Gazette, 19th March, 1818. 
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Mr. Jones, seconded by Mr. Robinson, moved that it be resolved that R. C- 
Horne, Printer of the Upper Canada Gazette, having been convicted upon his con- 
fession of high breach of the Privileges of this House, by publishing an Advertise- 
ment in his paper of the nineteenth instant, headed “Statutes of Upper Canada,” 
for which he had no authority, do, at the Bar of this House, make an apology for 
that offence, and publish the proceedings of this House upon that subject. 

Which was agreed to. 

Mr. Horne having apologized was discharged. 


APPOINTMENT OF ROMAN CATHOLIC BISHOP TO LEGISLATIVE 
. COUNCIL! , 
N° 102. 
Downing Street, 6 June, 1817. 
Sir, 

T have not failed to take into consideration your separate and confidential dis- 
patch of the 1% Jan¥ last in which you suggest the expediency of calling D* Duplessis? 
to a seat in the Legislative Council of the Province, and also the suggestion which 
has been conveyed to me that it would be very acceptable to him to be recognized 
Bishop of the Roman Catholic Church of Quebec, in a more formal manner than has 
hitherto been practiced since the time that the Canadas have become part of His 
Majesty’s Dominions.? 

I do entirely concur with you in opinion as to the merits and public services of 
that Prelate that I most gladly avail myself of any opportunity of evincing the sense 
which His Majesty’s Government entertain of the uniform propriety of his conduct 
during the whole time that he has filled the situation of Superintendent of the Romish 
Church. I have therefore not hesitated in submitting your recommendation of Dr. 
du Plessis to the favorable consideration of His Royal Highness the Prince Regent 
and I shall have much pleasure in conveying to you His Royal Highness’ Mandamus 
Appointing Dr. du Plessis to the Legislative Council by the style and title of the 
“Bishop of the Roman Catholic Church of Quebec.’ 

At the same time you will take care that the acknowledgement of the persons 
who may from time to time receive the Ecclesiastical situation now filled by Dr. du 
Plessis, as Roman Catholic Bishop of Quebec, must not be considered as a matter of 
course, but that they cannot expect to be authorized to assume that Title until His 
Majesty shall either by the Act of calling them to the Legislative Council, or some 
formal instrument have recognized them: under that denomination. 

I have the Honor to be 
Sir, 
Your most obedient 
Humble servant, 


Lieut. General BATHURST. 
Sir John C. Sherbrooke, G.C.B. 





1. From the original in the Canadian Archives, G.9, page 159. 

2. See page 304, note 3. ‘ 

3. In connection with the calling of Dr. du Plessis to the Legislative Council, Sher- 
brooke, observes :— 

“It would be a measure most gratifying to him and them, and fraught with much advan- 
tage to the interests of His Majesty’s Government in this Province if in increasing the num- 
ber of the Legislative Council the Roman Catholic Bishop were brought into that body. : 
ah ea it would strengthen the hands of the Provincial Government by increasing the 
confidence of the Canadians in it, and would at the same time bring a useful accession to 
the Legislative Council in the person of a gentleman of talents and information who has 
already on many occasions shown his readiness to second the views of Government wherever 
the nature of his holy office would permit his interference.’ Canadian Archives Duplicate 
Despatches, L.C., 1817. ; 

2. Monseigneur Plessis became a member of the Legislative Council by mandamus dated 
January 80, 1818. 
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Acts: No Act of Legislature to deal with 
more than one subject, 17, 37; Acts, method 
of drawing, 17, 37; observations upon, to 
be transmitted to Home Government, 1§, 
38; must not contain provisions already 
disallowed, without special sanction, 18, 38; 
royal assent to be withheld from 
Acts of less than two years’ duration, 18, 
38. 


Acts of Legislative Council and Assembly | 
respecting private property not to be. 
assented to unless right of Crown be pre- 
served, 17, 37. 


ferred to in Constitutional Act (1791), 
Section 42, to be laid before Parliament of 
Great Britain before receiving royal assent, | 
18, 38. | 

Acts: See also Bills. 

Act for the further increase and encourage- 
ment of shipping and navigation, reference 
to, 49. 

Act of 28th Geo. III regulating fisheries, re- 
pealed in part, 144. 

Act of the 31st Geo. III regulating practice of 
law, repealed in part, 144. 

Act for better preservation of His Majesty’s | 
Government, Lower Canada, 1797, 215. | 

Addington, County of, created, 79. 

Addington and Lennox, Incorporated Counties | 
of, defined, 223. | 

Address, Method of voting supply by, 549 and |} 

note. 

Administration of Government, Provisions for, | 
in certain circumstances, 12. 

Admiralty Court, Regulation regarding fees in, 
29, 47. 

Admiralty, Judge of, Lower Canada, Salary, 30. 

Advocate General, Office of, under French 
régime, 120. 

Aliens, Lands granted under Royal Seal not | 
transferable to, 51. 

Aliens, Lands of: Bills establishing titles in, | 
to be rejected, 19, 38. | 

Alien Law, Reference to, 410. 

Allcock, Henry, Reference to petition against | 
election of, 217 note; believed to be the 
author of Bill for establishment of Court | 
of Chancery in Upper Canada, 298 note. 

Allen, William, of York, Returning Officer, 326. | 

Amherst Island, formerly Isle Tonti, 79. | 

Amherst Island, Township of, defined, 223. | 

Appeals, in cases not exceeding three hundred | 
pounds to be heard by Governor and Council 
constituting Court of Civil Jurisdiction, 15, 


35; Ordinance relating to, 68; regulations | 
regarding cases from Courts of King’s | 








Bench, Lower Canada, 137, 139; to| 
be carried to Privy Council in certain | 
cases, ibe nowy from judgments of 


Court of Appeal to be allowed to 
Privy Council, 114; execution of judg- 
ment to be suspended during. appeal to 
Privy Council, 15, 35; Dundas regrets fre- 
quency of, 70. 


Aristocracy, Colonial, Opinion of John Graves 
Simcoe as to importance of, in Upper Can- 
ada, 208; Simcoe’s scheme for creation of, 
175 note; methods used by Simcoe for the 
encouragement of, 196 note. 

Arms of France to be removed from Churches 
and Courts of Justice, 25, 44. 


Arpent de Paris, Extent of, 492 note. 


Assemblies of delegates to consider public 
affairs declared unlawful, 554. 


Assemblies: See also Conventions, Meetings. 
Assessment, Form of, 99. 
Assessors, Duties of, 87. 


Atcheson, Mr., presents memorial of merchants 
to Lord Liverpool, 411 and note. 


Attorney General, Lower Canada, Salary of, 30. 


Attorney General, 
shtees of, 156: 


Attorney General (Sewell), Report of, on Act 
for relief of property-holders, 264; Report 
of, on the regularity of proceedings in con- 
nection with papier terrier, 275; Report of, 
on Court of King’s Bench, 283. 


Upper Canada, Table of 


Baby, Francois, appointed member of Execu- 
tive Council, Lower Canada, 14 and note; 
to be appointed member of Legislative 
Council, Lower Canada, 16, 170, 258. 


Baby, James, appointed member of Committee 
to administer Indian Affairs, 243 note. 


Bail, Provisions for admitting to, 148. 
Barbue River to be called the Orwell, 81. 


*Bathurst to Prevost, despatch of 12th July, 
1814, on the subject of the war and the 
impeachment of Judges, 464; despatch to 
Drummond, 12th July, 1815, on the reference 
to the Privy Council of the proceedings of 
the Assembly relating to the impeachment 
of Judges, 469; confidential despatch to 
Drummond, of 12th July, 1815, on the im- 
peachment of Judges, 472; despatch to Sir 
Gordon Drummond, 4th May, 1816, directing 
that the lands of John Caldwell be re- 
granted in free and common socage, 492; 
despatch to Sir John Sherbrooke, 31st May, 
1816, in regard to tne disposal of the 
Revenues of the Crown, 487; despatch to 
Sir John Sherbrooke, 7th June, 1816, giving 
instructions as to the policy he is to observe 
towards the provincial Legislature, 488; 
confidential Despatch to Sir John Sher- 
brooke, 30th September, 1816,o0n the policy 
he is to pursue towards the Legislative 
Assembly, 390; despatch to Sir John Sher- 
prooke, 6th June, 1817, announcing appoint- 
ment of the Roman Catholic Bishop of Que- 
bec to the Legislative Council, 556; despatch 
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to Sir John Sherbrooke, 7th July, 1317, in 
regard to the impeachment of Mr. Justice 
Foucher, 510; despatch to Sir John Sher- 
brooke, 8th April, 1818, directing the trans- 
mission of the evidence in the case against 
Mr. Justice Foucher to the Privy Council for 
adjudication, 532; despatch to the Duke of 
Richmond, 10th July, 1819, ordering the re- 
instatement of Mr. Justice Foucher, 536 and 
note; despatch to Drummond, of the 23rd 
August, 1828, on the subject of Martial Law, 
441. ' 


Bay of Chaleurs, Fisheries in, to be reserved to 
Crown, 28; privileges of fishermen on shore 
of, 28; regulations regarding use of shore, 
to be framed by Executive Council, 28. 


Bedard, Pierre Stanislas, Biographical reference 
to, 379 note; resolution moved by, to the 
effect that every attempt to dictate or censure 
the proceedings of Legislative Assembly is 
a breach of privilege, 366; arrest of, 379; 
proceedings in Court of King’s Bench re- 
lating to imprisonment of, 379; resolutions 
of the House of Assembly regarding impri- 
sonment of, 420; majority of PExecutive 
Council in favour of the release of, 422; 
reference to, 428, and note; nominated by 
the Assembly to present the Address to the 
Prince Regent, 457. 


Bedford, County of, created, 74. 


Belestre, Picotté de, to be appointed member 
of Legislative Council, Lower Canada, 16. 


Bills, Authority of Governor to assent to, 11; 
Royal assent to be withheld from Acts re- 
specting naturalization, divorce, and pro- 
perty held by aliens, 19,-38; to be printed 
in French and English before being read 
the first time, 105; proceedings in Legisla- 
tive Assembly regarding right of Legisla- 
tive Council to amend, 219; amending of, 
Legislative Assembly insists on its dis- 
agreement with Legislative Council in re- 
gard to, 221; naming of Commissioners or 
other officers in, objected to by Legislative 
Council, Lower Canada, 302, 303; Money 
Bills, proceedings in Legislative Assembly, 
Upper Canada, denying right of Legislative 
Council to amend, 549. 


Bills: See also Acts. e 


Bills of Credit, paper, not to be made legal 
tender, 19, 39; if voluntarily accepted by 
public creditors may be made legal tender 
in payments to the Public Treasury, 19, 39. 


Binbrook, Township of, Part of Township of 
Glanford to be added to, 225. 


Bishop of Nova Scotia, Certificate of, required 
by Protestant clergymen, 27, 46. 


Bishop of Quebec, Anglican, subject to the 
authority of the Archbishop of Canterbury, 
104; opinion of Sir John Nicholl on powers 
of, 839; character of jurisdiction of, over 
clergy, 339, 340; has no jurisdiction over 
larity or dissenting clergy in Canada, 340; 
has no power to grant marriage licenses, 
340; to grant certificates for schoolmasters, 
340; reply of, to protest of Chief Justice 
in regard to Bill affecting land-holders, 263 
note. 


Bishop of Quebec, Roman Catholic, Discussion of 
power of, 306; observations on methods of 
appointment of, 888; patronage of, 389; 
emoluments of, 252; increase of allowance 





INDEX 


4 GEORGE V., A. 1914 


to, approved, 256; reference to position and 

-emoluments of, 399; recognition of title of, 
not to be a matter of course, 556; reference 
to, 388; disapproved of interference of a 
priest in elections, 250; appointment of Mgr. 
duPlessis to Legislative Council, 556 and 
note. 


Bishop: See also Coadjutor. 
Bishop’s See, Erection of, by letters patent, 101. 


Black, John, Biographical reference to, 3238 
note; observations of, on Government of 
Canada, 328. 


Blanchet, Francois, Reference to, 422 note; 448 
note. 


Bonaparte, Alleged attachment of curés to, 
389; success of, in Europe, referred to, 390. 


Boroughs or Cities, with right of representa- 
tion, may be erected by letters patent, 314. 


Bouc, Charles B., elected member for Hffing- 
ham, 250 note; reference to, 285 note; pro- 
ceedings relating to the expulsion of, from 
the Legislative Assembly, 285; charges-made — 
against, 286 note; Act to disqualify, from 
being elected to the Legislative Assembly, 
294. 


Boucherville, R. Amable de, to be appointed 


member of Legislative Council, Lower 
Canada, 16. 

Bourdages, Louis, member of Legislative 
Assembly, Lower Canada, Reference to, 


3850; moves resolution declaring seat of P. 
A. DeBonne vacant, 371; reference to, 474. 


Bowen, Edward, Biographical reference to, 382 
note; appointed Solicitor General in place 
of James Stuart, 364; opinion of, in regard 
to method of procedure in cases of impeach- 
ment against Mr. Justice Foucher or others, 
524, . 


Branding of criminals, Authority given Courts 
to impose fine in lieu of, 247. 


Brant, Joseph, Reference to, 181. 


Brehaut, Peter, Reference to election advertise- 
ment of, 487 and note. 


Brenton, James, Judge, Reference to impeach- 
ment of, 467 note. 


British Constitution, Simcoe’s opinion as to 
importance of complete establishment of, in 


Upper Canada, 201. 


Bruneau, Pierre, Reference to election adver- 
tisement of, 487 and note. 


Buckinghamshire, County of, created, 73. 
Buller, James, Reference to, 471. 


Burford, Township of, Townsend Gore to be 
added to, 226. 


Burial of Dead; Freedom of, in churches and 
churchyards, to all denominations, 25, 44. 


Butler, Col., Reference to, 180 note. 
Cabot’s Head, Reference to, 197 note. 


Caldwell, John, Biographical reference to, 492 
note; memorial of, to have the holding of 
his lands changed from feudal tenure to 
free and common socage, 491; Harl Bath- 
urst directs that memorial of, be granted, 
492; questions in regard to re-grant of 
lands of, to be submitted to Executive 
Council, 492; proceedings regarding memor- 
ial of, for change of tenure of his lands, 
492, 494, 496, 498, 500, 501. 
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Camden, Lord, Biographical reference to, 481 
note; opinion of, as to privileges of Colonial 
Legislative Assemblies, 481. 


Spiess Extent of the population of, in 1810, 


Canadian Battalion, Patronage of, should be 
vested in the Gevernor, 256 and note. 


Canadians, Desirability of union amongst all 
classes of, 264; their method of dividing 
lands among heirs, 403; Corps of, employed 
in War of the Revolution: pensions to 
officers, 31. 


Capitulation of Quebec, Reference to terms of, 
404. 


Captain of the Port, Lower Canada, Salary of, 
31. 


Carleton, County of, defined, 223. 
Caron, Mr., Counsel for C. B. Bouc, 287. 


Cartwright, Richard, jr., to be appointed mem- 
ber of Legislative Council, Upper Canada, 
36. 


Castlereagh, Lord, Biographical reference to, 
318 note; despatch of, to Lieutenant Gover- 
nor Francis Gore, 19th June, 1807, directing 
suspension of Justice Thorpe from Office, 
330; despatch to Sir James Craig, 7th 
September, 1809, on subject of dissolution 
of House of Assembly, 363; private despatch 
to Sir James Craig, 7th September, 1809, on 
subject of dissolution of House of Assembly, 
364. 


Cens et rentes: See Lods et ventes. 
Census, Regulations for taking of, 29, 46. 


Chanail Ecarté, former name of Sydenham 
River, 179 note. 


Chancellor, Appointment of, desirable, in Angli- 
can Diocese of Quebec, 342. 


Chancery : See Court of Chancery. 


Chief Justice, Lower Canada, Salary of, 30; 
Dorchester recommends that salary should 
be increased and fees abolished, 169. 


Christie, Robert, historian, Biographical refer- 
ence to, 475; reference to History by, 348 
note, 349 note. 


Churches, Common use of, 24, 44; Royal Arms 
to replace those of France in, 25, 44. 


Church of England to have powers and privi- 
leges of an established church, 24, 43; opin- 
ion of Sir John Nicholl on powers of Bishop 
of Quebec, 339; character of jurisdiction of 
Bishop over Clergy, 339, 340; opinion of 
Attorney General on authority of Rectors, 
Churchwardens and Vestries, 189; opinion 
that the powers of Vestries, Churchwardens, 
&c., are the subject of legislative regulation, 
212; Benefices, right of presentation to, in 
hands of Governor, 9; opinion of Chief Jus- 
tice Monk relating to erection of parishes in 
Lower Canada, 413; lands to be allotted for 
endowment of churches, chapels and 
rectories, 9; proposal of Portland in regard 
to management of church lands, 206 note; 
rectories and parsonages to be provided, 8; 
provision for the establishment of a cathe- 
dral at Quebec, 254 note; allowance to 

— . Minister settled at Sorel, 31. 


Churchwardens, Opinion of Attorney General 
on authority of, 189; opinion that the 
powers of, are the subject of legislative 
regulation, 212. 


mObS 


Churchyards, Burial in, to be allowed _to all 
denominations, 25, 44. : 


Circuit Courts: See Courts. 


Civil Expenditure, Address of Legislative 
Assembly to Sir James Craig upon subject 
of, 367; reply of Sir James Craig to address 
of Legislative Assembly in regard to, 367); 
Sir James Craig refuses to endorse address 


of Legislative Assembly offering to provide 
for, 368. 


Civil Government, Provision for the mainten- 
ance of, 259 note; Assembly of Lower Can- 
ada declares its willingness to bear expenses 
of, as an obligation imposed upon them by 
duty and gratitude, 367; despatch of the 


oo of Liverpool in regard to expenses of, 
07. 


Civil Law, English, introduced into Upper 
Canada, 83; reasons for establishment of, 
in Upper Canada, 83. 


Civil Service List, Lower Canada, 30. 


Clarke, Alured, Commission to, as Lieutenant 
Governor of Lower Canada, 54; note in 
reference to, 54; proclamation of, regarding 
Crown Lands in Lower Canada, 60 ; despatch 
to Dundas, 28th April, 1792; despatch 
of, to Henry Dundas, 2nd July, 1792, on 
division of province into counties, 71. 


Claus, Capt., appointed to succeed Col. McKee, 
Deputy Superintendent of Indian Affairs, 
243 note. 


Clemency, Authority of Governor to exercise, in 
certain cases, 11. 


Clergy: Ministers of Church of England to be 
presented to benefices, 9; character of juris- 
diction of Bishop over, 3389, 840; Clergy, 
Protestant: certificate from Bishop of Nova 
Scotia required, 27, 46; opinion of William 
Grant on right of, to collect tithes, 211 ; reser- 
vation of lands for support of, 21, 41; tithes 
from lands occupied by Protestants to be 
reserved for support of, 24, 44; allowances to, 
in Lower Canada, 31; opinion of Attorney 
General Sewell on right of, to collect tithes 
191; not entitled to demand tithes, 193 ; peti- 
tion for establishment of, in Eastern Town- 


ships, 310, 312; Clergy, Roman Catholic, 
restrictions on, 26; Craig’s reference to, 
388. 


' Clergy Reserves, Proposal of fPortland in 


regard to management of, 206 note. 

Clerk of the Council, Lower Canada, Salary of, 
31. 

Clerk of the Crown in Chancery, Appointment 
of, 72. 

Clerk of the Crown and Pleas, Lower Canada, 
salary of, 30. 

Clerk of King’s Bench, Upper Canada, Fees of, 
156. 

Coadjutor Bishop, Craig’s observation 
method of appointment of, 389. 

Coal lands to be reserved, 28, 43. 

Cochran, Andrew William, Biographical refer- 
ence to, 493; letter of, to Chief Justice 
Sewell, 3rd August, 1816, in regard to the 
re-granting of the lands of John Caldwell 
in free and common socage, 492. 

Collins, John, to be appointed member of Legis- 
lative Council, Lower Canada, 16 and note. 

Commandant of the Savages, Lower Canada, 
Allowance to, 31. 


e 
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Commissioners, Authority of Governor to 
appoint, 11. 

Commissioners to negotiate with Upper Canada, 
nominated by the Legislative Assembly of 


Lower Canada, 302 note. ' 
Commissary for Indians, Lower Canada, Salary 


Offs ob. 
Common Pleas, Lower Canada: salaries of 
Judges, 30. 


Constitution, Opinion of Sir Vicary Gibbs on 
proposed change in, 406. 


Constitutional Act, Proclamation fixing date of 
enforcement of, 55; opinion that absence of 
Executive Councillors will prevent establish- 
ment of Constitution in Upper Canada, 57; 
privileges conferred on Legislative Assembly 
and Legislative Council by, 545 and note. 


Convention held at York, 1818, to consider 
popular grievances, Reference to, 551 and 
note, 552 and note. 


Conventions, Petition of inhabitants of King- 
ston, that right of holding, be not restricted, 
552. 

Conventions: See also Assemblies, Meetings. 

Copper mines, to be reserved, 238, 43. 

Cornwallis, County of, created, 73. 


Coroners, Officers of Militia authorized to act 
as, 142. 

Corporations, Erection of, in Upper Canada, 
disapproved by Portland, 205. 

Counties, Desptach of Clarke to Dundas on 
division of Lower Canada into, 71; opinion 
that limits of, can be changed only by Act 
of Parliament, 313; new division of, sug- 
gested by Craig, 397; re-division of Upper 
Canada into, 222; reference to division of 
provinces into, 409 note. 


Counties, Lieutenants of, recommended by Sim- 
coe, 196; Simcoe’s instructions to, 198 ; Com- 
mission to, 200; establishment of, dis- 
approved by Portland, 204; observations 
of John Graves Simcoe in vindication of 
appointment of, 207; opinion of Portland 
that, having been appointed, they are not 
to be set aside, 210. 


Court of Appeals: Lieutenant Governor thinks 
it undesirable that Governor be obliged to 
attend sittings of, note on, 63; opinion of 
Solicitor General on requirements of, 63 and 
note; additional instructions to Lord Dor- 
chester regarding, 71; appeals from judg- 
ments of, allowed to Privy Council, 114; 
reference to, 430; Governor not required to 
preside over, unless he is resident in 
Quebec, 70; Provincial Courts, established 
in Lower Canada, 136; power of Governor to 
appoint a President of, 136; opinion of the 
Law Officers on the constitution of, 479; 
terms of, 137; custody of records of, 137; 
Upper Canada: its composition, 35. 


Court of Chancery, Plan of a Bill for the 
erection of, in Upper Canada, 294; obser- 
vations of Lieutenant Governor Hunter on 
necessity of, 295; observations on Bill for 


erection of, in Upper Canada, 298; 
Order in Council respecting, 24th 
March, 1802, 300; provision for framing 


regulations for, 301; table of fees for, to be 
framed, 301 and note. 


Courts: Circuit Courts, Lower Canada, Estab- 
lishment and jurisdiction of, 138, 134, 135; 
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petition for establishment of, in Eastern 
Townships, 310, 311. 


Courts of Civil Judicature in Province of Que- 
bec, Ordinance regulating proceedings of, 
repealed in part, 143. 


Court of Civil Jurisdiction, for hearing appeals, 
Composition thereof, 15, 34; Ordinanec 
relating to Appeals to, 68; Governor, Lieu- 
tenant Governor, or Administrator of 
Upper Canada, with Executive Council, to 
form such Court, 35. 


‘ 


Courts of Civil and Criminal Jurisdiction in the — 


Province of Quebec, Ordinances regarding, 
repealed, 148. 


Court of Common Pleas, to have same juris- 
diction as Court of Prévoté under French 
régime, 113; remarks of Simcoe on, 146 
note; Province of Quebec, Ordinances of, 
repealed, 154. 


Courts of General or Special Sessions of the 
Peace, Recognizances forfeited in, to be 


estreated into Courts of King’s Bench, 141. 


Courts of Judicature, Authority of Governor to 
constitute, 11; methods of procedure in, 20, 
40. 


Courts of Justice, Royal Arms to replace those 
of France in, 25, 44; plan of a Bill relating to, 
111; Legislative Assembly, Lower Canada. 
appoints special committee to consider con- 
stitution of, 121; resolution of the House of 
Assembly, Lower Canada relating to the 
authority of, 443. 


Court of King’s Bench, Composition of, 430; 
authority to issue commissions for taking 
evidence, 153; Justices of, may depute their 
powers in certain cases, 129; Justices of, 
authorized to issue Writs of Habeas Corpus, 
142;for districts of Quebec and Montreal, 
established, 126; to possess jurisdiction of 
Courts of Prévoté under French régime, 
128; Lower Canada, special powers granted 
to, 128; superior terms of, for trial of civil 
causes at Quebec and Montréal, 128 ; inferior 
terms of, for civil causes at Quebec and 
Montreal, 129; terms of, for criminal and 
civil causes at Three Rivers, 130; provision 
for transference of certain suits from 
Inferior to Superior Terms, 130; Justices of, 
to hold annual circuits in Lower Canada, 
133; Report of Attorney General Sewell and 
Solicitor General Foucher on, 283; proceed- 
ings of, relating to imprisonment of Pierre 
Bedard, 379; establishment of, in Upper 
Canada, 146; Upper Canada, Jurisdiction 
and powers of, 147; notices to be served in 
English and in French, 149; Appeals from, 
allowed to Privy Council, 155. 


Courts of Oyer and Terminer, Proceedings of, 
to be reported to Governor, 127; suspension 
of sentences of, 127. 


Courts of Prévoté, Justice Royale, Intendant 
and Superior Council under French régime 
Jurisdiction of, granted to Courts of King’s 
Bench, 128. 


Courts, Provincial, of Gaspé, Quebec, Montreal, 
AL be 

Court, Provincial, at Gaspé, Terms and juris- 
diction of, 132, 133. 


Court, Provincial, at Three Rivers, Terms and 
jurisdiction of, 131; provision for removal 
of causes from, 182. 
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Court of Requests, Reference to, 146 note. 
Courts, Sessions of, determined, 112. 
Courts: See also District Courts. 


Court House, Montreal, Provision for the erec- 
tion of, 259. 


Court House, Quebec, Provision for the erection 
of, 258. 


Court Houses, Upper Canada, Provision for 
building of, 91. _ 


Court Records, Lower Canada, Provision for 
custody of, 135. 


‘ Craig, Sir James, Biographical reference to, 360 
note; reference to instructions to, 349 note; 
asks Executive Council to declare whether a 
Jew is eligible to sit in the House of 
Assembly, and if so, ‘is it not the duty of 
the Governor to protect such Jew,” 357; ex- 
tract from speech of, on proroguing Legis- 
lature, 366 note; reply of, to Address of 
Legislative Assembly in regard to Civil 
Expenditure, 367; refuses to endorse 
Address of Legislative Assembly offering 
to provide for Civil Expenditure, 368; 
Speech of, on proroguing Parliament, 371 
and note; dissolves Parliament on account 
of the proceedings against P. A. DeBonne, 
371; despatch to the Earl of Liverpool, 30th 
March, 1810, on Subject of dissolution 
of Paliament, 372; despatch to Liverpool, 
ist May, 1810, on the state of the 
Government of Lower Canada, 387; 
estimate of the population of the 
Colony in 1810, 387; suggests that the peo- 
ples be deprived of the constitution, 394; 
suggests reunion of the provinces, 395; reply 
of, to the observation of certain gentlemen 
on the*reunion of the provinces, 396; his 
objection to shop keepers as members of the 
Assembly, 397; suggests retaliatory mea- 
sures on part of Imperial Parliament, 398; 
appoints Police Magistrates in Montreal, 


140 note; letter to H. W. Ryland, 9th 
November, 1810, in regard to trade in 
Canada, 411. 


Crier, Court of King’s Bench, Upper Canada, 
Fees of, 157. 


Criminal Law of England, Act for the further 
introduction of, into Upper Canada, 246. 


Criminal Trials, 
Montreal, 126. 


Crown, Prerogative of, to nominate public 
officers, 302, 303; relations of, with the 
Roman Catholic Church, 304. 


Crown Lands, Lower Canada, Report of Execu- 
tive Council respecting, 59; proclamation 
regarding, 60; Minutes of Executive Coun- 
cil, Lower Canada, regarding disposition of, 
229; order regarding access to Minutes 
thereon, 232 note. 


Crown Reserves, Simcoe on application of 
reyenue arising from, 200; application of, 
should not be limited, 206; proposal of Port- 
land in regard to management of, 206 note. 


Terms for, at Quebec and 


Curés, Discussion of method of appointment of 
305; Craig’s opinion of the attitude of, 389. 


Customs, Commissioners of; Naval officers serv- 
ing under, to give security for performance 
of duty, 50; to be advised of any misde- 
meanours of Customs officers, 51. 
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Customs Duties, Claim of House of Assembly 
to be made acquairited with application of, 
203; no objection to informing Assembly as 
to amount and application of, 206. 


Customs Houses, Regulations for location of, 
50. 


Custom House and Port of Entry, Petition for 
establishment of, on boundary of the 
Eastern Townships, 310, 311. 


Customs, Officers of, to be exempted from 
serving as jurors or militia-men, 21, 40. 
Cuthbert, Ross, Judge, Reference to, 459. 


Cuvillier, Augustin, Biographical reference to, 
504 note. 


Dalhousie, Lord, Despatch of, referred to, 377 
note. 


De Bonne, Pierre Amabel, Judge of Court of 
King’s Bench, Biographical reference to, 170, 
351 note; opinion of, on the fourth article 
of the Royal instructions, 66 note; recom- 
mended by Dorchester as member of Council, 
170; proceedings in House of Assembly, 
Lower Canada, relating to the expulsion of, 
351 note, 370; resolution declaring seat of, 
in Legislative Assembly, vacant, 371. 


Defence, Authority of Governor to raise forces 
for, 9; Governor to report on conditions and 
requirements of, 30, 47; weakness of the 
King’s Dominions in America in respect of, 
324; suggestions for strengthening of, 325. 

Denaut, Mgr. Pierre, Roman Catholic Bishop 
of Quebec, Reference to, 251 note; biographi- 
eal reference to, 394 note; reference to, 388 
note; quotation from observation of, 395; 
reference to a memorial from, 399 note. 

Desbarats, Edouard, publisher of Le Vvrai 
Canadien, Reference to, 447. 


Detroit, Restoration of, to United States, 158 


note. 
Devon, County of, created, 73. 
Deschamps, Isaac, Judge, Reference to im- 


peachment of, 467 note. 


Discontent, Legislation needed to prevent the 
excitement of, 551, 552 note. 


Dismissal: power of Governor to dismiss from 
Office, 12. 


Dissenters, Right of, to vote in vestry, 341. 


Districts, Reference to division of provinces 
into, 409 note. 


Districts of Quebec, Three Rivers, and Montreal 
created, 125. 


Districts of Upper Canada defined, 223, 224, 
225, 226. 


District Courts, Establishment of, in Upper 
Canada, 158; location of, 158; in Upper 
Canada, jurisdiction of, 158; form of sum; 
mons in, 159. 


Divorce, Bills relating to, 
38. 


Domaine de la couronne, All the lands in Canada 
form part of, 275; income from, to be con- 
sidered part of Public Revenue, not of King’s 
Privy Purse, 275; reference to, 276. 


Dorchester, Lord, Commission of, as Governor 
of Upper and Lower Canada, Bis instructions 
to, as Governor of Lower Canada, 13; in- 
structions to, to take oaths of office, 13, 14, 
33, 34; instructions to, as Governor of Upper 
Canada, 33; instructions to, relating to 
Trade and Navigation, 49; additional in- 
structions to, on subject of Court of Appeal, 


to be rejected, 19, 
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71; suggestions of, for the Government of 
Canada, 106; despatch to Dundas, of 31st 
December, 1793, on the subject of a Chief 
Justice, 168; recommends the abolition of 
fees to Judges, 168 ; despatch to Dundas, 31st 
December, 1793, on subject of Executive 
Council, 170; note by, on Indian Depart- 
ment, 174; disapproves of recommendations 
of Simcoe regarding Indian Department, 177 
note; despatch of, to the Duke of Portland, 
20th February, 1795, on subject of the dis- 
organized state of the Government, 183; 
asks permission to resign his command, 184 
note. 


Dorchester, County of, created, 73. 
Doty, Rev. Mr., Reference to, 189. 


Doyle, Edward, in control of commissariat at 
Cornwall, charged with trespass, 437; ver- 
dict against him for £112 10s. damages, 440 
note. 


Drummond, Sir Gordon, Biographical reference 
to, 436 note; note on clause in his com- 
mission, 12; despatch to Earl Bathurst, 
of 5th April, 1814, on the subject of Martial 
Law, 436; dissolves House of Assembly, 
following resolutions on the decision of the 
Privy Council, 473 note; despatch to Bath- 
urst, of 27th February, 1816, on the subject 
of the dissolution of the House of Assembly, 
474; despatch to Bathurst, 6th March, 
1816, in regard to the proceedings of the 
Assembly in opposition to Government, 486. 


Duchesnay, A. G., recommended by Dorchester 
as member of Council, -170 and note. 


Dunean, Richard, to be appointed member of 
Legislative Council, Upper Canada, 36. 


Dundas, Henry, Despatch of, to Lieut. Governor 
Clarke, 12th July, 1792, regarding Court of 
Appeals, 70; despatch to Dorchester relating 
to plan of Government, 107; despatch to 
Clarke, of October 3, 1792, relating to the 
administration of Justice, 109; plan for a 
Judicial establishment proposed by, 111; 
observation of, on plan for a Judicial estab- 
lishment, 114 note; remarks of, on Ex- 
chequer Court in Canada, 118 note; despatch 
to Dorchester, of 11th May, 1794, on the 
subject of fees of office, 171; observations 
on the distinction to be made between cer- 
tain classes of bills where money. is involved, 
172; approves of choice of London as capital 
of Upper Canada, 178 note; considers that 
York should be chief fortress of Upper 
Canada, 178 note. 


Dundas, County of, created, 78; defined, 222. 


Dunn, Thomas, appointed member of Executive 
Council, Lower Canada, 14 and note; to be 
appointed member of Legislative Council, 
Lower Canada, 16; reference to, 170; pro- 
clamation conferring the Government of 
Lower Canada on, 315; reference to, 349 
note. 


Durham, County of, created, 80, 224. 
Duties: See Customs. 
Eastern District of Upper Canada, defined, 223. 


Eastern Townships, Tenure of free and common 
socage in, 310; petition from, for repre- 
sentation and other privileges, 309; petition 
from, for representation and other privileges, 
opinion of Attorney General Sewell thereon, 
312. 
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Ecclesiastical Jurisdiction: no foreign ecclesi- 
astical jurisdiction to be recognized, 24, 43. 


Education, State of, in Lower Canada, 405. 


Effingham, County of, created, 75; C. B. Bouc, 
member for, expelled from the House of 
Assembly and re-clected, 285, 293. 


Elections: time and place to be determined by 
Governor, 8; controverted, Act regulating 
trial of, in Lower Canada, 332; controverted, 
Act respecting the trial ‘of, in Upper 
Canada, 316. 


Blective Principle: Simcoe’s opinion that it 
should be restrained, 208. 


Hlectors, Qualifications of, in Upper Canada, 
246, 397. 


Electoral Districts of Lower Canada defined, 
is 


Electoral Districts of Upper Canada 
81. 


Elmsley, John, Chief Justice, Biographical note 
on, 212; appointment of, as Chief Justice 
of Upper Canada, 198 note; questions 
authority of the Administrator to issue com- 
mission for a puisne judge, 217; reference 
to, 240; appointed member of committee to 
act during absence of Lieutenant Governor 
of Upper Canada, 241. 


English language: Bills relating to criminal 
matters to be introduced in English, 105. 


Equity: See Court of Chancery. 


Equity Jurisdiction, Governor of Upper Canada 
has authority to exercise, 301. 


Essex, County of, created, 81; boundaries of, 
defined, 226; Alex. McKee, appointed Lieu- 
tenant, 200. 


Exchequer Court in Canada, Remarks of Henry 
Dundas on, 118 note. a 


Execution of judgment to be suspended during 
appeal to Privy Council, 15, 35. 


Executive Council: oaths of office to be admin- 
istered by Governor, 7; method of filling 
vacancies in, 15, 85; warrant for the 
appointment of honorary members of, 172 and 
note; obligations of members of, 16, 36; 
members of, to enjoy freedom of debate, 16, 
36; to audit Public Accounts, 19, 39; eldest 
member thereof to execute Commission of 
Governor in special circumstances, 12; Presi- 
dent or eldest member of, to act as Lieutenant 
Governor in his absence, and receive his 
salary, 31; not necessary efor Governor to 
communicate his instructions to, 16, 36; with 
Governor or Lieutenant Governor, to con- 
stitute Court of Appeals, 15, 34; question of 
right of honorary members to sit in Court 
of Appeal, 173 note; Lower Canada, mem- 
bers nominated by Crown, 14; quorum of, 
decided on for Lower Canada, 63; Dor- 
chester recommends increase of number of 
members, 170; to frame regulations 
regarding use of shore of Bay of Chaleurs, 
28; report of, respecting Crown Lands, 
59; Minutes of, proceedings regarding 
the nature of entries to be made 
therein, 227; minutes of, remarks of 
Governor Prescott on method of entering, 
230; opinion of, regarding creation of special _ 
fyles for minutes thereof, 231; extracts from 
minutes of, advertised for sale, 232; mem- 
bers of, object to sale of minutes, 2325 
considers that Governor has exceeded 
his instructions regarding the entry 
of minutes, 233; observations of Gov- 


defined, 
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ernor Prescott regarding entry of minutes, 
laid before, 235; report of committee of, on 
course to be taken for the confection 
of the ‘Papier Terrier, 272; decides 
that protest of Chief Justice is irregular and 
should be expunged, 274; despatch of 
Milnes in regard to admissibility of protests 
in, 278; right of members to enter protest 
referred to the King by the Lieutenant Gov- 
ernor, 280 note; right of entering protests 
on minutes of, denied, 282; extract from 
minutes of, relating to an Address to the 
King, 368; report of, on the imprisonment 
of Pierre Bedard, 422; question of impeach- 
ment of Judges brought to notice of 
by Sir George Prevost, 459 note; 
report of committee of, on proposal to re- 
grant lands of John Caldwell in free and 
common socage, 494; reference to, of a draft 
of a commission for trial 6f Mr. Justice 
Foucher, 522; report of, on trial of Mr. 
Justice Foucher, 529; Upper Canada, mem- 
bers to, nominated by Crown, 34; question of 
quorum necessary to give validity to pro- 
ceedings of, in Upper Canada, 212, 213 and 
note, 214; three members of, appointed to 
act in absence of Lieutenant Governor, 236; 


Lower Canada, 16; appointed clerk of the 
Crown in Chancery, 72; granted leave of 
é absence on the Postal service, 170. 
Fisheries, Importance of, 27, 46; annual report 
on, to be transmitted to Home Government, 
2%, 46; reservation of, in Bay of Chaleurs, 
to be made for the Crown, 28; cod fishing 
to be encouraged on coast of Labrador, 28. 


Fisheries, Act regulating, repealed in part, 144. 


Fishermen, to have use of beach and shore on 
Bay of Chaleurs, 28. 


Fishermen from Great Britain to have privi- 
leges on coast of Labrador, 28. 


Fortifications, Authority of Governor to erect, 
oF 


Foucher, Louis Charles, Solicitor General, Bio- 
graphical reference to, 342 note; elected 
member for York, Lower Canada, 250 note; 
report of, on the Court of King’s Bench, 
283; served with a writ in the precincts of 
the House of Assembly, 342; reference to, 
351 note; reference to, 480; Justice of the 
Court of King’s Bench, despatch of Sir John 
Sherbrooke in regard to the impeachment 
of, 502; articles of impeachment against, 


opinion of members of, as to duties to be 504; reference to, 504 note; resolutions of 
discharged by them during absence of a committee of the House of Assembly, in 
Lieutenant Governor, 237. regard to the impeachment of, 505 note; 


petition of Legislative Assembly for dis- 
missal of, 506; address of Legislative 
Council opposing Assembly’s petition 


Executive Government in Upper Canada, Sim- 
coe’s opinion as to strength of, 210. 


Executive and legislative functions: evil of their against, 507; memorial of, 508 and note; 
being vested in the same persons, 550. despatch of Harl Bathurst in regard to im- 
Executive, Power of, diminished under present peachment of, 510; draft Commission for 
constitution in Lower Canada, 250. trial of, 518 ; reference of a draft of a com- 
: : ’ mission for trial of, to Executive Council, 
Executive Councillors, Lower Canada, Salaries 522; reports of the Judges of the Court of 
of, 31. King’s Bench on the trial of, 522, 524; re- 
Expenditure, Civil, Lower Canada, Legislative port of Executive Council on trial of, 529; 
Assembly declares willingness to undertake despatch of Sir John Sherbrooke in regard 
to provide for, 367. to method of procedure in impeachment of, 
Extradition, Treaty with United States on sub- 531; evidence in case against, to be trans- 
ject of, proposed, 197. mitted to Privy Council for adjudication, 
533; despatch of the Duke of Richmond in 
Farm lots, not to exceed two hundred acres, regard to the impeachment of, 534; address 
22, 41. of Legislative Council, asking authority to 
Fees, of Admiralty Court, Regulations regarding, enter on speedy trial of, 534; re-instate- 
29, 47; table of, for Court of Chancery, to ment of, ordered, 536 and note. 


be framed, 301 and note; table of, in Dis- 
trict Court, 161; table of, for land grants, 
to be established, 22, 42. 


Fox, C. J., Motion of, to render Legislative 
Council elective, 207 and note. 


Foy, Lewis, assistant secretary to Governor, 


Fees of the Great Seal, Despatch of Portland Reference to, 423 note. 
regarding, 218. Fraser, John, to be appointed member of Legis- 
Feudal Tenure, Abolition of, attended with lative Council, Lower Canada, 16. 
difficulty, 264; effect of emancipation from, | Free schools, Reference to act for the estab- 
265; memorial of John Caldwell to have lishment of, 392 note; opposition of the 
tenure of his lands changed to free and curés to, 393. 
common socage, 491; memorial of John) french language: Bills relating to civil rights 
Caldwell to be granted, 492; report of com- to be introduced in French, 105; official use 
mittee of Executive Council on™ changing of, 149. 


land tenure to free and common socage, 494; “ ; f . 
opinion of Chief Justice Sewell on change to| ¥ ee er on of Canada in 1810, Estimate 
free and common socage, 496; opinion of eee 

law officers of the Crown on change to free | Frontenac, County of, created, 79; county of, 





and common socage, 498, 501. defined, 223. 

Fines, forfeitures or penalties: amount derived | Fur Trade, Regulations regarding, to be made 
therefrom to be applied to public use under by Legislature, 27, 46; licenses to be 
direction of the Commissioners of Treasury, obtained from Governors, 27, 46; annual 
17, 37; Governor may suspend payment of, report on, to be transmitted to Home Gov- 
in certain cases, 20, 39. ernment, 29, 46. 


Finlay, Hugh, appointed member of Executive | G@8e Island, formerly Isle au Press 79. ; 
Council, Lower Canada, 14 and note; to be | Gaols, Despatch of the Earl of Liverpoo!, in re- 
appointed member of Legislative Council, gard to, 407. 
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Garrow, Sir William, Biographical reference to, 
483 note; Attorney General of the United 
Kingdom, opinion of, on change of land 
tenure, 498. 


Gaspé County, Creation of, 73. 
Gaspé, Provincial Court of, 115. 


Gibbs, Sir Vicary, Attorney General, England, 
Biographical reference to, 407 note; opinion 
of, in regard to appropriation of provincial 
revenue, 321; opinion of, on proposed change 
in constitution, 406. 


Gifford, R., Opinion of, on.change of tenure of 
land, 501. 


Glanford, Part of township of, to be added to 
township of Binbrook, 225. 


Glengarry, County of, created, 78; boundaries 
of, defined, 81, 222. 


Gordon, Adam, special agent of the Canadian 
Provinces, 442 and note. 


Gore, Francis, Lieutenant Governor of Upper 
Canada, restores provincial revenue appro- 
priated without assent of Legislature, 323 
note; despatch to William Windham, 13th 
March, 1807, respecting character and con- 
duct of Mr. Justice Thorpe, 327. 


Gough, Thomas Barnes, Petition in favour of 
election of, 326. 


Gourlay, Robert, Reference to, 551 note. 

Governor, Authority of, to constitute electoral 
districts, 8 ; authority of, to determine number 
of representatives for each electoral district, 
8; authority of, under commission to issue 
Writs of Summons and Election, 8 ; authority 
of, to fix elections, 8; authority of, to sum- 
mon, prorogue and dissolve. Legislative 
Council and Assembly, 8; authority of, to 
provide for defence, 9; authority of, to erect 
fortifications, 9; authority of, to declare 
Martial Law, 9; authority of, to issue com- 
missions to officers of ships for execution of 
Martial Law, 9; authority of, to issue 
Warrants for payment of Public Monies, 10; 
authority of, to assent to Bills of Legislative 
Council and Assembly, 11; authority of, to 


constitute Courts of Judicature, 11; 
-authority of, to appoint Judges, Commis- 
sioners, and Justices of the Peace, 11; 
authority of, to establish markets, 11; 


authority of, to establish ports, 11; authority 
of, to grant reprieves, 11; authority of, to 
pardon certain offences and to remit fines, 
11, 20, 39; authority of, to remove or sus- 
pend persons from office, 12; authority of, 
to suspend various officers, 20, 40; authority 
of, to give assent to Bills, 17, 37; authority 
of, to act in unforseen eventualities, 30, 
47; opinion of Duke of Portland on 
authority of, 185. 


Governor of Upper Canada has authority to 
exercise an Equity Jurisdiction, 301. 


Governor with Executive Council to constitute 
Court of Appeals, 15, 34; with Bxecutive 
Council, to form Court of Civil Jurisdiction 
for Upper Canada, 35; not required to pre- 
side over Court of Appeal, Lower Canada, 
unless resident in Quebec, 70; authority of, 
to appoint a President of the Court of 
Appeals, Lower Canada, 136; to receive 
commission as Vice-Admiral, 29, 46; to be 
given commission for suppression of piracy, 
29, 47; not obliged to communicate his in- 
structions to Executive Council, 16, 36; to 
withhold assent to any Act respecting private 
property in which right of Crown is not 
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preserved, 17, 37; not to remove Officers 
appointed under Great Seal without special 
instruction, 20, 40; to grant licenses for 
marriages, Letters of Administration and. 
Probates of Wills, 26, 45; to issue licenses 
to schoolmasters, 27, 45; to report on con-- 
ditions and requirements of defence, 30, 47; 
to render aid to other states or plantations, 
30, 47; not tc go to Hurope without per- 
mission, 31, 48; to report on any member of 
Council taking oath to a foreign power, 36; 
to take oath in regard to trade and navi- 
gation, 49; to transmit to Home Government 
lists of ships trading within province, 50; 
enjoined to enforce laws regarding Planta- 
tion Trade under severe penalties, 51 ; to col- 
lect tax of six pence per month from sea- 
men’s wages for Royal Hospital at Green- 
wich, 51; additional instructions to, relating 
tothe Indian Department, 189; additional 
instructions to, regarding Indian Affairs, 
Lower Canada, 244; should have patronage 
of the Canadian Battalion, 256 and note; 
residence of, to be in Quebec, 30; salary of, 
30; not to receive additional salary when 
resident in other provinces than Lower 
Canada, 32, 48; provision for death or 
absence of, 31. 


Government of Canada, Lord Dorchester com- 
plains of the disorganized state of, 183; 
observations of John Black on, 323. 


Grand River Indians, Reference to, 181. 
Grand Voyer, Lower Canada, Salary of, 31. 
Grande Isle to be called Wolfe Island, 79. 


Grant, Alexander, appointed member of Hxecu- 
tive Council, Upper Canada, 31 and note, 36; 
appointed member of committee to admin- 
ister Indian Affairs, 243 note; Administra- 
tor of Upper Canada, reply of, to address 
of Legislative Assembly in regard to appro- 
priation of provincial revenue, 321 and note; 
despatch to Lord Castlereagh, 14th March, 
1806, in regard to appropriation of provin- 
cial revenue without assent of Legislature, 
318; opinion of, on the right of the Pro- 
testant Clergy to collect tithes, 211. 


Gray, Colonel James, Reference to, 209 and note. 


Great Seal, Officers appointed under, not to be 
removed by Governor, 20, 40; despatch of 
the Duke of Portland regarding fees of, 
218. 


Greenwich, Royal Hospital at, six pence per 
month to be collected from seamen’s wages 
for support of, 51. 


Grenville, County of, created, 78, 223. 


Habeas Corpus, Writs of, to be issued by 
Justices of Courts of King’s Bench, 142; 
regulations regarding Writs of, in cases of 
persons committed for High Treason, &c., 
216; motion for a writ of, in case of Pierre 
Bedard, 379. 


Habitants, Prosperity of, 250. 
Haldimand, County of, defined, 225. 


Hamilton, Robert, to be appointed member of 
Legislative Council, Upper Canada, 36. 


Hampshire, County of, created, 75. 


Harbours, Reports to be made on places suit- 
able for, 23, 48. 


Harcourt, Sir Simon, Biographical reference to, 
481 note. : 
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Harrison, Edward, to be appointed member of 
Legislative Council, Lower Canada, 16. 


Hart, Ezechiel, elected member for borough of 
Three Rivers, 351; objection taken to man- 
ner in which he subscribed to oath, 351; 
resolution that, in as much as he professes 
the Jewish religion, he cannot sit in House 
of Assembly, 354, 356; re-elected member 
for borough of Three Rivers, 354; takes 
oath in prescribed form, 356; opinion of 
Attorney General that he is not legally dis- 
qualified from _ sitting in Legislative 
Assembly, 358. 


Hastings, County of, created, 79, 223. 


Hemp and Flax, Growth and culture of, to be 
encouraged, 23, 43. 

Henry, John, Extracts from instructions to, 449 ; 
employed on secret mission in the New 
England States, 449 note. 


Hertford, County of, created, 73. 


High Constable, Nomination of, 89; form of 
warrant of, 99. 


High Court of Chancery of Great Britain, 
Appeals to, from judgments of Bishop, 103. 
High Treason, Persons committed for, to be 
’ detained in custody without bail, 215; per- 
sons committed for, to be restricted in right 

. of Habeas Corpus, 216. 

Highways and bridges, Amendments to Bill 
relating to, proposed by Legislative Council, 
219. 

Hobart, Lord, Biographical reference to, 300 
note. 


Home District of Upper Canada defined, 224. 

Horne, Robert Charles, printer of the Upper 
Canada Gazette, Action against, for breach 
of the privileges of the Legislative Assembly 
555. 


House of Assembly, 
completion of, 259. 


House of Assembly: See Legislative Assembly. 

House of Commons of Great Britain, Exclusive 
right of, to determine and direct legislation 
imposing taxation, 542 and note. 

Householders, List of, to be prepared by the 
assessor, 93. 


Howe Island, formerly Isle Cauchois, 79. 


Hunt, James, taken into custody for breach 
of the privileges of the Assembly, 165. 


Hunter, Peter, Lieutenant Governor, of Upper 
Canada, Biographical reference to, 236 note; 
provides for his absence from the 
Province, 236; observations of, on necessity 
of a Court of Equity, 295 note; directed 
appropriation of Provincial Revenue without 
assent of Legislature, 319. 


Huntingdon, County of, erected, 74. 
Measures to be taken to suppress, 


Quebec, Provision for 


Immorality, 
27, 465. 


Impeachment, Sir John Sherbrooke asks for 
instructions as to his conduct in cases of, 
503; articles of, against Mr. J ustice Foucher, 
504; address of Legislative Council, Lower 
Canada, on claim of Legislative Assembly 
to right of, 507; all cases of, to be tried by 
the Legislative Council, 511; report of Law 
Officers of Lower Canada on procedure in 
cases of, 512; Draft Commission for trial 
of Mr. Justice Foucher, under impeachment, 
518; opinion of Law Officers of Crown as to 
jurisdiction of Legislative Council in cases 
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of, 521; report of Judges of Court of King’s 
Bench on method of procedure in cases of, 
522, 524; despatch of Sir John Sherbrooke 
in regard to method of procedure in cases 
of, 580; despatch of Sir John Sherbrooke in 
regard to method of procedure in impeach- 
ment of Mr. Justice Foucher, 531; the evi- 
dence in the impeachment against Mr. Jus- 
tice Foucher to be transmitted to the Privy 
Council for adjudication, 583; despatch of 
the Duke of Richmond in regard to the im- 
peachment of Mr. Justice Foucher, 534; 

; address of Legislative Council claiming 
right of adjudication in cases of, 534. 


India Bill, Reference to, 170. 


Indians, Sale of liquor to, to be restrained, 27, 
46; missionaries to, to be gradually with- 
drawn, 25; Protestant missionaries to be 
sent to, in place of Catholics, 26; allow- 
ance to Commandant of Savages, Lower 
Canada, 31; commissary for, Lower Canada: 
salary, 31; presents to, to be regulated by 
list, Sa" 

Indians, to evacuate certain posts, 188. ° 

Indians, of Grand River, reference to, 181. 


Indian Affairs, Committee appointed to admin- 
ister, 243 note; Capt. Claus appointed 
Deputy Superintendent of, 243 note; addi- 
oc instructions to the Governor relating 
to, 244. 


Indian Councils to be encouraged, 188. 


Indian Department, Note on, 174; superinten- 
dent of, 174 note; Simcoe’s opinion on 
necessary reformation of, 176; Lord Dor- 
chester disapproves of recommendations of 
Simcoe regarding, 177 note; considered by 
Simcoe to be incompetent and dangerous, 
182; despatch of Duke of Portland regard- 
ing, 187; additional instructions to the 
Governor relating to, 189; despatch of 
Milnes to Portland on subject of, 244. 


Inglis, Rt. Rev. Chas., Bishop of Nova Scotia, 
Jurisdiction of, 26, 45; alteration in the com- 
mission of, 101. 


Instructions to Dorchester as Governor of 
Lower Canada, 138. 


Instructions of Governor to be communicated 
to Executive Council at his discretion, 16, 
86; nature of, withheld from public, 228. 

Tron mines to be reserved, 23, 438. 

Irvine, James, judge, Reference to, 459. 

Isle au Forét to be called Gage Island, 79. 

Isle Cauchois to be called Howe Island, 79. 

Isle Tonté to be called Amherst Island, 179. 

Jacques, Mr., of Detroit, Reference to, 58. 

Jamaica, Reference to appointment of a Pro- 
vincial Agent by, 485. 

Jay-Grenville Treaty, Reference to, 108, 175 
note. 

Jeofails, Statutes of, 150. 

Jesuits, Society of, to be dissolved, but provis- 
ion to be made for present members, 25, 


Jesuits’ Estates, Transfer of, to Royal Institu- 
tion for the advancement of learning, sus- 
pended, 488. 

Jewish Religion, Those professing, declared 
ineligible to sit in Legislative Assembly, 
354; Sir James Craig on political status 
of members of, 357. 
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Johnson, Sir John, Biographical reference to, 
174 note. 

Johnston, John, taken into custody for breach 
of privilege, 345 and note. 


Johnstown, District of, Upper Canada, defined, 
223. 


Journals of Legislative Council and Assembly: 
copies thereof to be transmitted to Home 
Government, 18, 38; destruction of, in 1818, 
546 and note. 


Justice, Administration of: instructions to Gov- 
ernor to prevent unnecessary delays, 20, 40. 


Judges, Authority of Governor to appoint, 11; to 
be appointed during pleasure only, 20, 39; 
Governor may suspend, for good and suffi- 
cient cause, 20, 40; suspension of Robert 
Thorpe from office of, 330; eligibility of, 
to sit in the Legislative Assembly, 326 and 
note, 827 and note; disadvantages arising 
from the election of, to the Legislative 
Assembly of Lower Canada, 350; incapable 
of being elected to Legislative Assembly, 
Lower Canada, 350 note; Act disqualifying 
them from sitting in House of Assembly, 
Lower Canada, 420. 

Judge of the Admiralty, Lower Canada, Salary 
or, 30: 

Judges of Common Pleas, 
Salaries of, 30. 


Lower Cunada, 


Judges, puisne, Despatch of Peter Russell in. 


regard to, 217. 


Judges of Lower Canada, Memorial of, on the 
subject of the impeachment of the Chief 
Justices, regretting that their names are not 
included in the charges, 458; proceedings 
relating to impeachment of, referred to 
Privy Council, 471. 


Judges of Nova Scotia, Impeachment of, 467 
note. 

Judicature Bill, Lower Canada, 1794, obser- 
vations of James Monk on, 118; text of Act 
125; proclamation giving effect to, 125 
note. 

Judicial establishment, Bill for, 111; obser- 
vations of Dundas on plan for, 114 note. 


Jurymen, Qualifications of, in certain cases, 51. 


Juries: officers of Customs to be exempted 
from serving as jurors, 21, 40. 


Jurors, Fees of, for serving in cases in District 
Courts, 160. 


Justice, administration of, Lower Canada, 
Appropriation for defraying expenses of, 
259 note. 


Justices of the Peace, Authority of Governor to 
appoint, 11; to be appointed during pleasure 
only, 20, 39. 


Kent, County of, Lower Canada, created, 74. 


Kent, County of, Upper Canada, created, 81, 
226. 


Kent, Duke of, appointed General and Com- 
mander-in-Chief of His Majesty’s Forces 
in America, 243 note. 


Kerr, Judge, agrees with Chief Justice in 
denying motion for writ of Habeas Corpus 
in case of Pierre Bedard, 387. 


King’s Bench, Courts of: See Courts. 


Kingston, Incorporation of, as a city, recom- 
mended by Simcoe, 196; petition of inhabi- 
tants of, that the right of holding conven- 
tions to frame petitions be not restricted, 
552. 
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Labrador, Importance of fisheries on coast of, 
27; rights of fishermen on coast of, to be 
preserved, 27. 


Lanaudiere, Charles de, to be appointed member 
of Legislative Council, Lower Canada, 16; 
note on, 121; protest of, against repeal of 
Act for division of province of Lower 
Canada, 121. 


La Nation Canadienne, Craig’s opinion of the 
aspirations of the people, 392. 


Lands, Total amount of, granted previous to 
Conquest, 252 note; method of division of, 
by French Canadians, 403; appropriation of, 
for endowment of rectories, 9; reservation 
of, for support of Protestant Clergy, 21, 41; 
reservation of timber lands for use of Royal 
Navy, 22, 42; Simcoe’s remarks on appli- 
eation of revenue arising from, 200; appro- 
priation of, should not be limited, 206; reser- 
vation of, for Church and Crown, proposal 
of Portland in regard to management of, 
206 note; estimate of extent of, at disposal 
of Government of Lower Canada, 254. 


Lands, Waste, Importance of, for increasing 
influence of Crown, 251; order regarding 
access to minutes thereon, 232 note. 


Lands, Bill for relief of persons holding, Chief 
Justice Osgoode objects to, 259, 262 and 
note; remarks of Bishop of Quebec on, 263 
note; report of Attorney General on, 264. 


Lands, Surveyor of, Lower Canada: Salary, 31. 


Land grants, Authority of Governor to make, 
under seal of the Province, 11; method of 
making, 21, 41; Executive Council recom- 
mends that part of cost of surveys be borne 
by petitioners, 60; to be made only to per- 
sons in a position to cultivate them, 21, 41; 
to be registered within six months, 21, 41; 
regulations as to grants other than town, 
park or farm lots, 22, 41; oaths prescribed 
to grantees, 22, 42; table of fees to be 
established, 22, 42; terms and conditions 
respecting, to be published, 23, 43; reser- 
vation of coal, silver, copper, tin, iron, and 
lead, 23, 43; proposal to annul reservation 
of certain mines in, 203; mines of gold and 
silver only to be reserved in, 205 note. 


Land granting system of Upper Canada, Sim- 
coe’s opinion of excellence of, 201. 


Lands granted under Royal Seal not trans- - 


ferable to aliens, 51. 


Land Tenure, under French régime, 119; under 
early British rule in Canada, 120; system 
of, in Lower Canada, disapproved by Lieu- 
tenant Governor Milnes, 249; free and com- 
mon socage in Eastern Townships, 310; 
proposal of John Caldwell that his 
lands be changed from feudal tenure to 
free and common socage, and proceedings 
thereon, 491, 492, 494, 496, 498, 500, 501; 
opinion of Chief Justice Sewell on change of, 
496; opinion of Law Officers of the Crown 
on change of, 498, 501. 


La Tranche River, now called the Thames, 81. 

Lavergne vs. Bertrand, case cited, 415 note. 

Law, practice of, Act regulating, repealed in 
part, 144. 

Law clerk, Appointment of, 
Assembly, 475. 

Lead mines to be reserved, 23, 48. 

Le Canadien, Inflammatory publications of, 


378; seizure of, 878 note; influence OI CEMES 
reference to, 475. 


by Legislative 
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Lee, Thomas, Reference to, 477 note. 
Leeds, County of, created, 78, 220. 


Lees, John, recommended by Dorchester to be 
member of Executive Council, 170. 


Le Francois, Charles, proprietor of Le Can- 
adien, Reference to, 448 note. 


Legal tender, Paper Bills not to be accepted as, 
EO eo. 


Legislative Assembly: Authority of Governor to 
issue Writs of Summons and Hlection, §; to 
be summoned, prorogued, and dissolved at 
discretion of Governor, 8; prorogation of, 
by intervals of forty days, 72; qualifications 
for membership in, 107 note, 397; eligibility 
of Judges to sit in, 326 and note, 327 and 
note; opinion of the Law Officers on the 
privileges of, 480; opinion of Lord Camden as 
to extent of privileges of, 481; assembly ofa 
Colony not entitled to same privileges as 
House of Commons of Imperial Parliament, 
481; right of, to information on the casual 
and territorial revenues, 275; method of 
voting supply by address, 549 and note; 
rules and regulations for, 105. 


Legislative Assembly, Lower Canada, usage in 
regard to Speaker’s voting in, 484; privi- 
leges of, 162, 342; serving writ within the 
precincts of the House, breach of privilege 
of, 345; resolutions of, respecting privileges, 
365; claims: privileges of House of Com- 
mons, 483; disadvantages arising from the 
election of Judges to, 350; Committee re- 
solves that Judges are incapable of being 
elected to, 350 note; Act disqualifying 
Judges from sitting in, 420; resolutions of, 
declaring that Ezechiel Hart, professing the 
Jewish religion, cannot sit or vote in the 
House, 354, 356; questions of Sir James 
Craig on eligibility of Jews to sit in, 357; 
opinion of Attorney General in favour of 
admitting Jews to, 358; “ the most indepen- 
dent Assembly that exists in any known 
Government in the world,” 390; preponder- 
ance of French influence in, 324; poor 
character of members of, 324; suggestion 
for raising the qualification of members of, 
324; Craig’s reference to novel methods of 
members in dealing with questions before 
the House, 390; certain members of, unable 
to write, 390; caustic remark of the Gov- 
-ernor on the social standing of members of, 
390; Craig’s opinion of the character of 
English members of, 390; reference by Chief 


567 


363; private despatch of Lord Castlereagh 
on subject of dissolution of, 364; address 
to the King by, 866; address of, to Sir 
James Craig, upon the subject of civil ex- 
penditure, 367; declares its willingness to 
bear expenses of Civil Government, 367; 
Sir James Craig’s reply to address of, in 
regard to Civil Expenditure, 367; proceed- 
ings in, relative 10 expulsion of P. A. De 
Bonne, 370; seat of P. A. DeBonne in, de- 
clared vacant, 371; resolution of, declaring 
that P. A. DeBonne, being one of Judges 
of Court of King’s Bench, cannot sit or vote 
in House, 371; Sir James Craig dissolves 
Parliament because of proceedings against 
P. A. DeBonne, 371; despatch of Sir James 
Craig on dissolution of, 372; pass vote to 
bear civil expenditure, without obtaining 
estimate of amount required, 377; to be pro- 
rogued or dissolved, if violent or intemperate 
proceedings are adopted, 411; resolutions of 
the House in favour of Pierre Bedard, 421; 
proceedings in, relative to the exercise of 
power of imprisonment by the Executive 
Council, 428; address of, to Prince Regent 
on subject of conduct of Judges, 452; pro- 
ceedings in the House relating to the im- 
peachment of Jonathan Sewell and James 
Monk, 454; address of, to Sir George Pre- 
vost, praying for the suspension of Jonathan 
Sewell and James Monk, 455; resolutions 
of, on the decision of the Privy Council in 
case of impeachment of Judges, 472 and 
note; pass resolutions praying for an oppor- 
tunity to maintain charges of impeachment 
against Judges, 4738 ; proceedings of, against 
Mr. Justice Foucher, 502, 504, 505 note, 506, 
508; address of Legislative Council on claim 
of, to a right of impeachment, 507 and note; 
address of Legislative Council on powers of, 
534; right of, to appoint special agent for 
the Province questioned by the Legislative 
Council, 457; proceedings of, relative to the 
appointment of a Provincial Agent in Great 
Britain, 484 and note; Revenue Bill pro- 
viding means for carrying on the war, re- 
jected by the Legislative Council, 462; des- 
patch of Sir Gordon Drummond in re- 
gard to conduct of, 486; instructions to Sir 
John Sherbrooke on his policy towards, 488 ; 
despatch of Sir John Sherbrooke in regard 
to the policy he is to pursue towards, 489 ; 
despatch of Earl Bathurst on policy to be 
pursued towards, 490. 


Justice Sewell to social standing of mem-| Legislative Assembly, Upper Canada, Act re- 


bers of, 402; special committee appointed 
by, to consider constitution of Courts of 
Justice, 121; resolutions of, relating to the 
constitution of Provincial Courts, 478; 
committee of, reports on the arrest of John 
Young, 164; claims that Legislative Council 
cannot introduce measures dealing with 
money, 166; proceedings in, in regard to 
the right of the Legislative Council to 
amend bills, 219; insists on its disagreement 
with Legislative Council in regard to 
amending of bills, 221; proceedings relating 
to the expulsion of C. B. Bouc from, 285; 
Act to disqualify C. B. Bouc from being 
elected to, 294; nominates commissioners to 
negotiate with Upper Canada, 302 note; 
claim of, to nominate commissioners in Bills, 
objected to by Legislative Council, 302 and 
note, 303; reasons given by Sir James Craig 
for dissolution of, 360; despatch of Lord 
Castlereagh on subject of dissolution of, 


specting qualifications of members of, 
194; Act for better representation 
of Commons of Upper Canada, 1808, 
Sal § Act respecting eligibility of 
persons to be returned to, 5387; oath pre- 
scribed to candidates for, 539; declares its 
members the only constitutional representa- 
tives of the people of the province, 551; 
extent of privileges of, 481; address of, to 
the Prince Regent, on the subject of the 
attack on their rights and privileges by the 
Legislative Council, 548; regulations for 
payment of members of, 91; members of, io 


- be paid ten shillings per day, 98; claim of, 


to be made acquainted with application of 
Customs duties, 203; should be made 
acquainted with whole revenue and expendi- 
ture of the Province, 206; address of, in 
regard to the appropriation of provincial 


- revenue without assent of Legislature, 320; 


reply of President Grant to address of, in 
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regard to appropriation of provincial revenue, 
321 and note; opinion of Attorney General 
and Solicitor General of Great Britain on 
address of, in regard to application of prov- 
incial revenue, 321; relinquishes the prov- 
incial ravenue illegally appropriated by 
Lieutenant Governor Hunter, 328 note, 328; 
proceedings in, relative to petition against 
election of Justice Thorpe, 325; proceedings 
of, relating to the arrest of Joseph Will- 
cocks for contempt of the House, 346; 
destruction of Journals of, in 18138, 546 and 
note; proceedings of, relating to disallow- 
ance of elections of James Wilson and John 
Roblin on ground that they are preachers, 
416; resolution of, regarding Martial Law, 
435; proceedings of, denying the claim of 
the Legislative Council to amend Money 
Bills, 540; proceedings of, relating to the 
Convention of 1818, 551; proceedings of, on 
a question of privilege, 555. 


Legislative Council: Authority of Governor 
to issue Writs of Summons, 8; to 
be summoned, prorogued, and dissolved at 
discretion of Governor, 8; motion of Mr. 
Fox to render elective, 207 and note; mem- 
bers of, to be given hereditary titles of 
honour, 208 and note; residence necessary 
to hold office in, 17, 36; opinion of the Law 
Officers on the casting vote of the Speaker, 
480; opinion as to right of Speaker to vote, 
482, 


Legislative Council, Lower Canada, Members 
of, nominated by Crown, 16; to settle 
limits of parishes, 26, 45; Craig’s opinion 
of the eminent respectability of, 389; 
usage in regard to Speaker’s voting in, 
484; proceedings in House of Assembly in 
regard to right of, to amend bills, 219; 
objects to Assembly naming Commissioners 
in Bills, 302 and note, 303; asserts prero- 
gative of Crown to nomination of public 
officers, 302, 303; refuses to accept amend- 
ments of Assembly, 425; accepts the reasons 
presented by Legislative Assembly, 431; 
resolutions of, on the right of the Assembly 
to appoint a special agent for the Province, 
457; presents address to the Prince Regent 
on subject of impeachment of Judges, 461; 
address of, in regard to the claim of the 
Legislative Assembly to the right of im- 
peachment, 507 and note; to try cases of 
impeachment, 511; opinion of the Law 
Officers of the Crown as to jurisdiction of, 
in cases of impeachment, 512, 521; address 
of, on the powers of the House of Assembly 
and on the right of adjudication in cases of 
impeachment, 5384; reject Revenue Bill 
passed by the Assembly, 462. 


Legislative Council of Upper Canada, Appoint- 
ment of members to, 36; proceedings in, re- 
lating to right of Assembly to commit to 
jail for breach of privilege, 425; pro- 
ceedings in regard to its claim to the right 
of amending Money Bills, 540; address of 
Legislative Assembly to the Prince Regent 
in regard to the attack on its privileges by, 
548, 


Legislative and Executive functions: evil of 
their being vested in the same persons, 550. 


Leinster, County of, created, 75. 


Lennox, County of, created, 79. 
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Lennox and Addington, Incorporated counties 
of, defined, 223 ; petition from inhabitants of, 
417. 

Lery, J. G. Chaussigros de, to be appointed 
member of Legislative Council, Lower 
Canada, 16. 

Lester, Mr., Reference to, 258. 


Letters of Administration to be granted by 
Governor, 26, 45. 


Le Vrai Canadien, organ of the 
Canadian party, 447. 


Liberty of Conscience to be permitted, 26, 45. 


Licenses for marriages to be granted by Gov- 
ernor, 26, 45. 

Lieutenant Governor, Qualifications of, 12; 
authority of, to execute commission of Gov- 
ernor in special circumstances, 12; to receive 
no part of Governor’s remuneration. when 
acting as such, 31; provision for death or 
absence of, 31, 48; President or eldest 
member of Executive Council to act during 
absence of, and receive salary of, 31; salary 
of, in Lower Canada, 30. 


Lieutenant-Governor, Upper Canada, with 
Executive Council, to form Court of Civil 
Jurisdiction for Upper Canada, 35; opinion 
of Executive Council as to duties to be dis- 
charged in his absence, 237. 


Lieutenants of Counties, Appointment of, recom- 
mended by Simcoe, 196; Simcoe’s instruc- 
tions to, 198 ; Commission to, 200; establish- 
ment of, disapproved by Portland, 204; ob- 
servations of John Graves Simcoe in vindi- 
cation of appointment of, 207; opinion of 
Portland that, having been appointed, they 
are not to be set aside, 210. 


Lincoln, County of, created, 80. 


Lincoln, First, Second, Third and Fourth 
Ridings of County of, defined, 80, 81, 225. 


Liquor, Sale of, to be restrained, 27, 46. 

Liverpool, Earl of, Biographical reference to, 372 
note; extract from despatch of, 406 note; 
despatch to Sir James Craig, 12th Septem- 
ber, 1810, in regard to erection of Gaols 
and expenses of Civil Government, 407; con- 
fidential despatch to Sir James Craig, 12th 
September, 1810, on condition of government 
of Lower Canada and suggested measures of . 
reform, 408. 


Lloyd, Sir Richard, Biographical reference to, 
481 note. 


Lods et ventes, despatch of Milnes in regard 
tOme2bs 265. 


French 


‘Lods et ventes, Despatch of Milnes in regard 


of Attorney General, do not form part of 
King’s privy purse, 275. 

London, Upper Canada, proposed by Simcoe 
as capital, 178 note; approved by Dundas 
as capital, 178 note; district of, defined, 226. 

Longueuil, Joseph de, appointed member of 
Executive Council, Lower Canada, 14 and 
note; to be appointed member of Legislative 


Council, Lower Canada, 16; reference to, 
LG 

Lord’s Day to be duly observed, 26, 45. 
Lots: See Lods. 


Lower Canada, Province of, created, 3; boun- 
daries of province defined, 45° 63 note on 
plan of, 4; plan of part of province of, error 
in, 74 note : population of, 265; province of, 
authority to Governor to divide ‘into electoral 
districts, 8; plan of division of, made by 
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order of Governor, 72; proclamation regard- 
ing division of, 72; Electoral districts of, 
defined, 77; proposed re-division of, for 
administrative purposes, 111; division of, 
into three districts, 125; commission of 
Dorchester as Governor of, 5; appointment 
of Bishop of, 101; proposed plan for the 
administration of Justice, 110; Act for pre- 
servation of Government, and securing the 
Peace, Constitution, Laws and Liberties of, 
1797, 215; despatch of Milnes to Portland 
on general condition of Government of, 249; 
Government of, conferred on the Hon. 
Thomas Dunn, 315; observations of H. W. 
Ryland on the political state of, 348; 
despatch of Sir James Craig on political 
situation of, in 1809, 360; suggestion to 
unite it with Upper Canada, 397; confi- 
dential despatch of the Earl of Liverpool on 
condition of government and suggested mea- 
sures of reform, 408. 


Loyalists, Settlement of the township by, 392. 


Loyalty, Evidence of, shown to the representa- 
tive of the Crown, 252. 


Lynburner, Adam, appointed member of 
Executive Council, Lower Canada, 14 and 
note. 


Mabane, Adam, appointed member of Executive 
Council, Lower Canada, 14 and note; to be 
appointed member of Legislative Council, 
Lower Canada, 16 ; reference to, 170. 


Magistrates, Petition for appointment of, in 
Eastern Townships, 310, 132. 


Mansfield, Lord, Biographical reference to, 481 
note. 


Markets, Authority of Governor to establish, 
aes 


Marque and Reprisal, Commissions of, Regula- 
tions regarding, 29, 47. 


Marriages, Table of, to be displayed in places 
of public worship, 27, 46. 


Marriage licenses, to be granted by Governor, 
26, 45; Anglican Bishop of Quebec has no 
power to grant, 340. 


Marshal, Upper Canada, Fees of, 157. 


Marshall, Charles, Solicitor General, Lower 
Canada, Report of, on procedure in cases of 
impeachment, 512; opinion of, as to juris- 
diction of Legislative Council in cases of 
impeachment, 521. 


Martial Law, Authority of Governor to declare, 
9; authority of Governor to issue com- 


missions to officers of ships for execution of, | 


9; declaration of, in 1775, 442 note; opinion 
of Chief Justice Monk on the declaration of, 
432; declaration of, in Upper Canada, 435 ; 
proclamation of, by De Rottenburg, revoked 
by the Lieutenant Governor, 436. 


McDonell, John, Counsel for petitioners of Len- 
nox and Addington, 418. 


McGill, James, Reference to, 170. 


McGill, John, Biographical reference to, 241 
notes 5 and 7; appointed extra member of 
Committee to act during absence of Lieu- 
tenant Governor of Upper Canada, 241.. 

McKee, Colonel Alexander: biographical note, 
178; recommended by Simcoe for appoint- 
ment to Council, 178; appointed Lieutenant 
of County of Essex, 200; reference to, 243 
note. 


Military Authority, 
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McKee, Thomas, appointed member of com- 


mittee to administer Indian Affairs, 243 
note. = 


Meetings, An Act to prevent certain, in 
Canada, 554. ADE 


Meetings: See also Assemblies, Conventions. 


Merchants, Mr. Atcheson presents memorial of, 
to Lord Liverpool, 411 and note. 


Mercury, The, Reference to, 391 note. 
Middlesex, County of, defined, 226. 
Midland District of Upper Canada, defined, 224. 


: in the North American 
Provinces, Despatch of Portland to Milnes on 
subject of, 242; despatch of Portland to 
York on extent of, 242. 


Military expenses, annual, £260,000, 253; pro- 
vided by Home Government, 410. 

Militia: officers of Customs to be exempted 
from serving in, 21, 40; effect of disembody- 
ing the, in Lower Canada, 250; Lieutenant 
Governor considers that more importance 
should be attached to, 252; influence of 
Captains of, desirable in interests of Gov- 
ernment in Lower Canada, 253; increased 
training of, proposed, 256; petition for 
organization of, in Hastern Townships, 310, 
312 and note; Lower Canada, bad organi- 
zation of, 324. 


Militia Act, Amendments to, suggested, 257. 


Mills, Sir ‘Thomas, Receiver General, Instruc- 
tions to, 276 note. 


Milnes, Robert Shore, Biographical reference to, 
242 note; despatch to the Duke of Portland, 
13th May, 1800, on subject of Indian Depart- 
ment, 244; despatch to the Duke of Port- 
land, 1st November, 1800, on general con- 
dition of Government of Lower Canada, 
249; considers it fortunate that amount of 
revenue is not equal to expenditure, since 
otherwise Legislature might demand com- 
plete control, 254; despatch to the Duke of 
Portland, 16th April 1801, on subject of a 
Bill relating to Jods and ventes, 257; 
despatch to the Duke of Portland, 15th 
May, 1801, on subject of protest of Chief 
Justice, regarding, lods and ventes,. 270; 
questions legality of entering protest of 
Chief Justice on minutes of Council, 273; 
despatch to the Duke of Portland, 12th 
June, 1801, on the subject of the admissi- 
bility of protests in the Executive Council, 
278. 

Mines, Instructions for reservation of, 23, 43; 
remarks of Simcoe on reservation of, 1985 
proposal to annul reservation of, in land 
grants, 203; gold and silver only to be 
reserved in land grants, 205 note. 

Mines in Upper Canada, Advantages Cimeetee 

Missionaries to Indians to be gradually with- 
drawn, 25; Protestants to replace Catholics, 
26. 

Money Bills, to originate in House of Assembly, 
106; discussion on the right of the Legisla- 
tive Council to introduce measures in which 
money is involved, 166. 

Money Bills: See also Bills. 

Monk, James, Attorney General, Biographical 
note on, 118; prepares draft of Bill for 
Judicial establishment, 111; despatch of, to 
Dundas 6th June, 1794: observations on 
Judicature Bill, 118; comment of, on Judi- 
cature Act, 126 note. 
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Monk, Chief Justice, Opinion of, relating to the 
erection of parishes in Lower Canada, 413; 
opinion of, on the declaration of Martial 
Law, 432; Chief Justice, of the District of 
Montreal, heads of impeachment of, 450; 
charged with attempting to subvert the con- 
stitution, 450; Privy Council dismiss pro- 
ceedings of Assembly relating to impeach- 
ment of Judges, 471; opinion of, in regard 
to method of procedure in cases of impeach- 
ment against Mr. Justice Foucher or others, 
522. 

Monk, Samuel Wentworth, Prothonotary for 
the .Court of King’s Bench, arrested for 
contempt of the Legislative Assembly, 503 
and note. 

Montreal, City and Town of, defined, 76. 

Montreal, County of, created, 75. 

Montreal, District of, created, .126. 


Montreal, Proposal to establish a Court of 
King’s Bench at, 111. 


Montreal, Provincial Court of, 115. 

Montreal, Police Magistrates appointed in, 140 
note. 

Montreal, Provision for erection of Court House 
at, 259. 

Mountain, Jacob, appointed Bishop of Quebec, 
101. 

Municipal Officers, Act regarding appointment 
of, 86. 


Munro, John, to be appointed member of Legis- 
lative Council, Upper Canada, 36. 

Murray, General, Report of, on the Government 
of Quebec, Reference to, 258 note; reference 
to report of, 276. 

Mure, John, Judge, Reference to, 459. 

Naturalization, Bills relating to, to be rejected, 
19, 38; note on, 107. 

Naval Officer, Lower Canada, Salary of, 31. 

Naval Officers to give security for performance 
of duty, 50. 

Navigation, Trade and, Instructions relating to, 
49. 

Nepean, Evan, Mr., Reference to, 57, 170. 

Newark, First Parliament of Upper Canada 
held at, 83; Court of King’s Bench to be 
held at, 147; town and township of, to be 
called Niagara, 225. 

New Brunswick: Order-in-Council relating to 
trade with United States, 50 note. 

Newcastle, District of, Upper Canada, to be 
eventually declared by proclamation, 225. 

Newspapers, An Act regarding the printing and 
publishing of, 405. 

Niagara, place of meeting of the Six Nation 
Indians, 179; incorporation of, as a city, 
recommended by Simcoe, 196; district of, 
defined, 225; town and township of, formerly 
called Newark, 225. 

Nicholl, Sir John, Biographical reference to, 339 
note; opinion of, on the powers of the Angli- 
can Bishop of Quebec, 339. 

Nichol, Robert, Reference to, 426 note. 

Norfolk, County of, created, 81, 226. 

Northey, Sir Edward, Biographical reference to, 
481 note. 

Northumberland, County of, Lower Canada, 
created, 75. 

Northumberland, County of, Upper Canada, 
created, 80, 224. 
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Nova Scotia, Bishop of, given jurisdiction in 
provinces of Quebec, New Brunswick, 
Islands of St. John, Cape Breton, and New- 
foundland, 26; alteration in commission of 
the Bishop of, 100; Order-in-Council relating 
to trade with United States, 50 note; refer- 
ence to impeachment of Judges in Province 
of, 467 note. 


Oaths of Office, of Executive Councillor to be 
administered by Governor, 7; to be admin- 
istered to persons professing the Roman 
Catholic Religion, 7. 

Oaths, prescribed to grantee of lands, 22, 42; 
prescribed for Roman Catholic incumbents 
of benefices, 25, 44; in regard to trade and 
navigation, to be taken by Governor, 49; 
objection to manner in which Ezechiel Hart 
subscribed to, 351; prescribed to candidates 
for the Legislative Assembly, Upper Canada, 
539. 


Officers of the Crown: method of appointment, 
LGonebs 


Officers: See Public Officers. 


Office-holders not permitted to execute more 
than one office by deputy, 20, 40. 

Ogden, J., J. B. R. Opinion of, in regard to 
method of procedure in cases of impeach- 
ment against Mr. Justice Foucher or others, 
522; opinion of, on the fourth article of the 
Royal instructions, 66 note. 


Ontario, County of, created, 79. 


Ordinance, of 27th Geo. III regulating pro- 
ceedings in courts of civil judicature, and 
establishing trials by jury in commercial 
actions, repealed in part, 1438; regarding 
Courts of civil and criminal jurisdiction in 
the Province of Quebec, repealed, 143. 


Orleans, County of, created, 76. 
Orwell River, formerly the Barbue, 81. 


Osgooéce,. William, appointed member — of 
Executive Council, Upper Canada, 34 and 
note ; to be appointed member of Legislative 
Council, Upper Canada, 36; note on, 124; 
Chief Justice of Lower Canada, 198 note; 
objections of, to Bill for relief of land- 
holders, 262 and note; despatch of Milnes 
in regard to protest of, 270; protest of, 
regarded as illegal by Lieutenant Governor 
Milnes, 273; protest of, consideréd irregular 
by the Executive Council, 274; letter to H. 
W. Ryland, enclosing copy of Dissent, 280. 


Oxford, County of, defined, 226. 


Over and Terminer, Court of, 112; authority of 
Governor to issue commissions of, 127; com- 
mission of, letter of H. W. Ryland in regard 
to, 285. 


Over and Terminer: See also Courts. 


Panet, Jean Antoine, Biographical reference to 
360 note; claims freedom of speech, 162 
note; declines office of Advocate General of 
province, 162 note; declines Judgeship, 162 
note; apologizes to Assembly for arrest of 
John Young, 165. 


Panet, Pierre, appointed member of Executive 
Council, Lower Canada, 14 and note; opin- 
ion of, on the fourth article of the Royal 
instructions, 66 note; reference to, 351 note. 

Papier Terrier, Objections to preparation 
of, 271; report of committee of BExecu- 
tive Council on course to be taken for con- 
fection of, 272; report of Attorney General 
on regularity of proceedings in connection 
with, 275. 
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Papineau, Louis Joseph, interviews the Gover- 
nor in regard to the release of Pierre Bedard, 
423 ; reference to, 476 note. 


Parishes, Method of erecting, 341; opinion of 
Chief Justice Monk relating to erection of, 
in Lower Canada, 413; difference between 
erection of Roman Catholic and Protestant, 
in Lower Canada, 414; limits of, to be 
settled by Legislative Council and General 
Assemblies, 26, 45. 


Parish Officers: See Municipal Officers. 


Park lots, not to exceed twenty-four acres, 22, 
41. 


Parliament, Upper Canada: First Parliament 
held at Newark, 83. 


Penetanguishene, Reference to, 197 note. 


Pensions to officers of a corps of Canadians 
employed in the Warof the Revolution, 31. 


Perrault, Oliver, Advocate General, Lower 
Canada, Biographical reference to, 381 note; 
opposes motion for writ of Habeas Corpus 
incase of Pierre Bedard, 381; reference to, 
459; opinion of, in regard to method of pro- 
eedure in cases of impeachment against Mr. 
Justice Foucher or others, 524. 


Petitions: need of a Provincial Agent to pre- 
sent petitions to Imperial Parliament, 485; 
petition of inhabitants of Kingston that 
right of holding conventions to frame peti- 
tions be not restricted, 552. 


Piracy, Regulations for suppression of, 29, 47, 
Pittsburg, Township of, defined, 223. 


Plessis, Mgr. Joseph Octave, Biographical refer- 
ence to, 304 note; report of Attorney General 
Sewell on a conversation with, 304; refer- 
ence to, 388 note; reference to, 399 note; 
Roman Catholic Bishop of Quebec, recogni- 
tion of title of, 556 and note; appointment 
of, to Legislative Council, 556. 


Plumer, Thos., Solicitor General of Great 
Britain, Opinion of, in regard to appropri- 
ation of provincial revenue, 321. 

Point au Boudet, Reference to, 58. 


Police Magistrates appointed in Montreal, 140 
note. 


Political State of Lower Canada, Observations 
of H. W. Ryland on, 348; despatch of Sir 
James Craig on, in 1809, 360. 


Population of Canada, Estimate of, in 1810, 
387. 


Portland, Duke of, Reference to, 125 note; 
despatch of, to John Graves Simcoe, 20th 
May, 1795, in regard to suggestions made 
by him, 204; disapproves of creation of 
corporations or establishment of Lieutenants 
of Counties in Upper Canada, 204; is of 
opinion that whole expenditure and revenue 
of the Province should be laid before the 
House of Assembly, 206; makes proposal 
in regard to management of Church and 
Crown Lands, 206 note; despatch to Lord 
Dorchester, of 27th May, 1795, on the sub- 

' ject of the Governor’s authority, 185; 
despatch to John Graves Simcoe, of 3rd 
September, 1795, on subject of Indian De- 
partment, 187; despatch of, to John Graves 
Simcoe, 3rd March, 1796, in regard to the 
appointment of Lieutenants of Counties, 
210; despatch to Peter Russell, 10th Janu- 
ary, 1798, on subject of fees of the Great 
Seal, 218; despatch to the Duke of York, 
21st February, 1800, on the extent of the 
Military Authority in the North American 





Provinces, 242; despatch to Robert Shore 
Milnes, 28th February, 1800, on the extent 
of the Military Authority in the North 
American Provinces, 242; despatch to 
Robert Shore Milnes, 6th January, 1801, 
on the condition of the Government of 
Lower Canada as outlined by the Lieuten- 
ant Governor, 255; despatch to Robert Shore - 
Milnes, 13th July, 1801, on the application 
of the territorial revenues, 281. 


Ports, Authority of Governor to establish, for 
convenience of shipping, 11. 


Powell, William Dummer, Biographical refer- 
ence to, 217 note; biographical reference to, 
441; opinion of, on the declaration of 
Martial Law, 441. 


Pownall, George, to be appointed member of 
Legislative Council, Lower Canada, 16 and 
note; Secretary of the Province, Lower 
Canada, reference to, 72 note. 


Prescott, Governor, Remarks of, on method of 
entering minutes of Executive Council, 230; 
observations of, regarding entry of minutes, 
laid before Council, 235. 


Prescott, County of, defined, 222. 


Presents to Indians, to be regulated by list, 
181. 


Prevost, Sir George: note on clause in his com- 
mission as Governor, 12; use of patronage, 
reference to, 466 note; despatch to Bath- 
urst, 10th March, 1814, on the subject of 
impeachment of Judges, 462; despatch to 
Bathurst, of 4th September, 1814, on the 
State of the Government of Lower Canada, 
465. 


Priests, Revenue of, derived from grain, 252; 
influence of, desirable in interest of Goy- 
ernment in Lower Canada, 253. 

Priests: See also Curés. 


Prince Edward, County of, created, 79, 223. 


Prince Regent, His Royal Highness the, Address 
of the Legislative Assembly, Upper Canada, 
to, 548. 


Printer to the Legislature, Reference to the 
appointment of a, 475. 


Printing and Printers, An Act for the regulation 
of, proposed by Chief Justice, 405. 


Prisons: Executive Council to provide and 
maintain buildings, 20, 40. 


Private Bills, Rules and regulations for, 105. 
Privateers, Regulations regarding, 29, 47. 
Privilege of Legislative Assembly, 342. 


Privilege of Parliament, Acts relating to, 344 
note. 


Privileges, of Colonial Legislature, Reference to, 
383 note; Legislative Assembly of a Colony 
not entitled to those of the House of Com- 
mons, 481; opinion of Lord Camden as to 
extent of, in Colonial Legislative Assemblies, 
481; conferred on the Legislative Assembly 
and Legislative Council by the Constitu- 
tional Act, 545 and note; question of, dis- 
cussed in Legislative Assembly, Lower 
Canada, 162; proceedings for breach of, 
165; declaration in regard to, 345; arrest 
of John Johnston for breach of, 345 and 
note; resolutions of Legislative Assembly, 
Lower Canada, respecting, 365; claims those 
of House of Commons, 483; extent of privi- 
lege in Legislative Assembly of Upper 
Canada, 481; amendments by the Legisla- 
tive Council to Money Bills a breach of, 
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541; address to the Prince Regent in regard 
to the attack made on, by the Legislative 
Council, 548; proceedings of the Legislative 
Assembly, Upper Canada, on a question of, 
555. 


Privy Council to hear appeals in certain cases, 
15, 35; to receive Appeals from Court of 
Appeal, 114; appeals from King’s Bench 
allowed to, 155; decision of, in the case of 
impeachment of Judges, 470; to receive and 
give judgment on the evidence in the im- 
peachment of Mr. Justice Foucher, 533. 


Prizes, Facilities to be given for condemnation 


of, 29, 47. 
Probates of Wills to be granted by Governor, 
26, 45. 


Procedure, forms of, Request of Legislature for 
opinions regarding, 119. 

Proclamation fixing date for commencement of 
new constitution, 55; regarding Crown 
Lands in Lower Canada, 60. 


Protestants to have use of churches in parishes 
where majority of inhabitants are Roman 
Catholics, 24, 44. 


Protestant Church, Lower Canada, Allowances 
to Ministers of, 81. 


Provincial Agent of Lower Canada, Bill for 
the appointment of, in United Kingdom, 369 ; 
proceedings relative to appointment of, 484 
and note; necessity of, to present petitions 
to the Imperial Parliament, 485. 


Provincial Courts, Resolutions of Assembly 
relating to constitution of, 478. 


Provincial Courts:See also Courts. 


Public Accounts: statement of revenue and ex- 
penditure to be transmitted half-yearly to 
Home Government, 11; to be audited by 
Executive Council, 19, 39. 


Public Officers, Right of Crown to nominate, 
asserted, 302, 303. 


Public Revenue: money levied under laws or 
ordinances to be applied to public use under 
direction of Commissioners of Treasury, 17, 
37. 


Pyke, George, Biographical reference to, 513 
note; opinion of, as to jurisdiction of Legis- 
lative Council in cases of impeachment, 511; 
opinion of, on procedure in cases of impeach- 
ment, 512, 514. 

Quebec Province, Boundaries of, 4 note; divided 
into Upper and Lower Canada, 8; Order- 
in-Council relatingy to trade with United 
States, 50 note; ecclesiastical jurisdiction 
in, 104. 

Quebec, City and Town of, .defined, 76. 

Quebec, City of, Proposal to establish Court of 
King’s Bench at, 111; provision for establish- 
ment of a cathedral of the Church of Eng- 
land at, 254 note; provision for erection of 
Court House at, 258; provision for com- 
pletion of House of Assembly at, 259. 

Quebec, County of, created, 75. 

Quebec, Provincial Court of, 115. 

Quebec, District of, created, 125. 

Quebec, See of, dependent upon the See of 
Rome, 404. 

Quebec, Capitulation of: See Capitulation. 

Quebec Gazette, Proclamation in, 379. 
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Receipts and expenditure, Lower Canada: 
average for five years from 1795, 253 note. 


Receiver General of the Revenues, Lower 
Canada, Salary of, 31. : 


Recognizances forfeited in Courts of General 
or Special Sessions of the Peace to he 
estreated into Courts of King’s Bench, 141. 


Records, of courts, Custody of, 116; provision 
for custody of, in Lower Canada, 135. 


Records of Court of Appeals, Lower Canada, 
Custody of, 137. 


Rectories, Method of creating, 341. 


Rectors, Opinion of Attorney General on 
authority of, 189. 

Rectors, Churchwardens and Vestries have not 
authority to make assessments for main- 
tenance of churches, 190. 


Redistribution Act for Upper Canada, 
245. 


Redistribution Act, Upper Canada, 1808, 331. 


Registrar’s Office: land grants to be registered 
within six months, 21, 41, petition for 
establishment of, in Eastern Townships, 
310, 311. : 

Reid, J., J. K. B., Opinion of, in regard to 
method of procedure in cases of impeach- 
ment against Mr. Justice Foucner or others, 
522. 


Religious Communities, with exception of 
Jesuits, to remain on their establishment, 
25; Craig’s obscivadicns on, 388; reference 
to, 405. 


Representation in resetie Petition from 
Eastern Townships for, 309. 


Representation in Legislative Assembly, Upper 
Canada, Basis of, 197; Upper Canada, 1808, 
331. 


Reprieve, Authority of Governor to grant, 11. 
Returning Officers, Appointment of, 72. 


Revenue, Statement of, to be transmitted half- 
yearly to Home Government, 10; deficiency 
of, 253; Lieutenant Governor considers it 
fortunate that amount of, is not equal to 
expenditure, since otherwise Legislature 
might demand complete control, 254. 


Revenue of Lower Canada in possession of the 
Crown, Earl Bathurst on disposal of, 487. 


Revenue, Casual and Territorial, Right of 
Assembly to information on, 275; despatch 
of Portland in regard to application of, 281. 


Revenue, Provincial, Despatch of Alexander: 
Grant in regard to appropriation of, with- 
out assent of Legislature, 318; Lieutenant 
Governor Hunter directed appropriation of, 
without assent of Legislature, 319; address. 
of Legislative Assembly in regard to appro- 
priation of, without assent of Legislature, 
320; reply of President Grant in regard to 
appropriation of, 321; can, in opinion of 
Attorney General and Solicitor General of 
Great Britain, be applied only as directed 
by provincial laws, 322; Lieutenant Gov- 
ernor Gore restores sums appropriated 
without consent of Legislature, 323 note; 
Legislative Assembly relinquishes sums 
appropriated by Lieutenant Governor Hun- 
ne without assent of Legislature, 323 note, 


Revenue Bill, Reasons given for its rejection 
by the Legislative Council, 462. 


Richelieu, County of, created, 74. 


1800, 
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Richmond, Duke of, to Earl Bathurst, despatch 
18th May, 1819, in regard to the impeach- 
ment of Mr. Justice Foucher, 534. 


Rigauville, Commandant of a Corps of Cana- 
dians employed in War of Revolution, Pen- 
sion to, 31. 


Road Act, Lower Canada, Petition for modifi- 
eation of, in Eastern Townships, 310, 311. 


Robertson, William, appointed member of 
Executive Council, Upper Canada, 34 and 
note; to be appointed member of Legislative 
Council, Upper Canada, 36. 


Robin, Pipon & Co., Grant of land to, on shore 
of Bay of Chaleurs, 28. 


Robinson, John Beverley, Biographical refer- 
ence to, 437 note; opinion of, in the case of 
Empey vs. Doyle, 437. 


Roblin, John, Proceedings relating to disallow- 
ance of election of, in Upper Canada, 416; 
election of, disallowed, 419. 


Roman Catholics, eligible for certain offices, 
7; oaths of office to be administered to, 7; 
to have use of churches in parishes where 
majority of inhabitants are Protestants, 
24, 44;.opinion of the Crown on the right of 
presentation of livings to, 424. 


Roman Catholic Church: restrictions on 
exercise of episcopal or vicarial powers, 
24, 43; discussion of power of Bishop in, 
306; patronage exercised by Bishop under 
French régime now vested in the King, 425; 
incumbents of benefices to be appointed 
under authority of Crown, 24, 44; incum- 
bents of benefices to be Canadians by birth, 
24, 44; no person to exercise ecclesiastical 
functions without license from Governor, 
24, 43; incumbents of benefices to sub- 
seribe to oath, 25, 44; incumbents of 
parishes to hold office during good be- 
haviour, 25, 44; discussion of method of 
appointment to benefices in, 305; in event 
of marriage of ecclesiastic, he is to be 
released from penalties, 25, 44; allowance to 
person licensed to superintend, 31; relations 
of, with the Crown, 304. 


Roman Catholic Religion, Reference by Lieut. 
Governor Milnes to increasing influence of, 
249; free exercise of religion, to be per- 
mitted, 24, 43; Sewell’s reference to the 
influence of, 4038. 


De Rottenburg, Major General, Proclamation 
by, declaring Martial Law in Upper Canada, 
435; his action in declaring Martial Law 
upheld by Judge Powell, 443. 

Royal Arms to be set up in all Churches and 
Courts of Justice, 25, 44. 

Royal Assent: authority of Governor to grant 
or withhold assent to Bills, or to reserve for 
Royal pleasure, 11. 

Royal Family, Prayers to be offered for, in all 
churches, 25, 44. 

Royal Navy, Timber lands to be reserved for, 
22, 42. 

Royal Institution for the Advancement of 
Learning, Reference to, 349 note; reference 
to, 488 note; transfer of Jesuits’ Estates to, 
suspended, 488. 

Royal Supremacy in matters ecclesiastical, to 
have its due scope and influence, 24, 43. 
Rules of Practice of the Courts of Justice, Pro- 
ceedings in House of Assembly relating to, 

443; extracts from, 444 note. 
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Rules and Regulations for House of Assembly, 
105. 


Russell, Peter, appointed member of Executive 
Council, Upper Canada, 31 and note; to be 
appointed member of Legislative Council, 
Upper Canada, 36; despatch to the Duke 
of Portland, 19th November, 1797, on sub- 
ject of puisne Judges, 217; reference to, 
240 note; appointed member of Committee 
to act during absence of Lieutenant Goy- 
ernor of Upper Canada, 241. 


Russell, County of, defined, 222. 


Ryland, Herman Witsius, Biographical reference 
to, 280 note; reference to, 274; letter to 
Chief Justice Monk, 8rd September, 1801, 
relating to a Commission of Oyer and 
Terminer, 285 ; observations of, on the politi- 
eal state of Lower Canada, 3848; prophecy 
of, regarding the House of Assembly, Lower 
Canada, 348; reference of Governor Craig 
to, 400. 


Salaries of Civil Officers, Lower Canada, 30. 


Sandwich, Judicial administration of Detroit 
transferred to, 158 note. 


Schoolmasters, Lower Canada, Allowance to, 31; 
to obtain license from Governor, 27, 45; 
Bishop of Quebec to grant certificates to 
the Governor for, 340. 


Schools, Provision to be made for, by Legisla- 
tive Council and Assembly, 26, 45. 


Scott, Thomas, Biographical reference to, 425. 


Seal of Province, Provisions for use and cus- 
tody of, 7. 

Secretary, French, Lower Canada, Salary of, 
oils 

Sedition, Indignation of the Legislature of 
Upper Canada at attempts made to organize, 
552 note. 

Seigniors, Exactions of, from peasants, 120; 
little disposed to assert their influence or 
improve their fortune, 249; to be en- 
couraged to assert their influence, 255. 


Seminary of Montreal, to remain in possession 
of its lands and follow the rules of its 
foundation, 25; suggestion regarding the 
lands of, 400; reference to, 405. 


Seminary of Quebec, to remain in possession of 
its lands and follow the rules of its 
foundation, 25; reference to establishment 
of, 399 note; reference to, 405. 


Sewell, Jonathan, Biographical reference to, 269 
note; opinion of, on the fourth article of the 
Royal instructions, 66 note; opinion of, on 
the authority of the Rectors, Churchwardens 
and Vestries of the Church of England, 189; 
opinion of, on right of Protestant ministers 
to collect tithes, 191; elected member for 
Borough of William Henry, 250 note; report 
of, on Act for relief of property-holders, 264 $ 
opinion of, regarding the right of the Legis- 
lative Assembly to information on the terri- 
torial revenue, 275; report of, on the 
regularity of proceedings in connection with 
papier terrier, 275; opinion of, regarding 
the rights of the King to territorial revenue, 
275; report of, on Court of King’s Bench, 
283; report of, to Sir Robert Shore Milnes 
in regard to a conversation with Monseig- 
neur Plessis, 304; opinion of, in regard 1o 
the petition from the Eastern Townships 
for representation and other privileges, 312; 
opinion of, in fayour of admitting Jews to 
Legislative Assembly, 858; Chief Justice, 
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judgment of, against motion for writ of 
Habeas Corpus in case of Pierre Bedard, 284 ; 
observations of, on Union of the Provinces, 
400; reference to social standing of members 
of the Assembly, 402; his estimate of the 
character of the inhabitants, 403; heads of 
impeachment of, 445; charged with attempt 
to subvert the constitution, 445; Privy 
Council dismiss proceedings by Assembly 
relating to impeachment of Judges, 471; 
reference to, 471 note; opinion of, on change 
of tenure of land, 496; opinion of, in regard 
to method of procedure in cases of impeach- 
ment against Mr. Justice Foucher or-others, 
524, 


Shaw, Aeneas, Biographical reference to, 241 
note; appointed member of committee to act 
during absence of Lieutenant Governor of 
Upper Canada, 241. 


Shepherd, James, Sheriff, apologizes to 
Assembly for arrest of John Young, 165. 


Shepherd, Sir Samuel, Biographical reference to, 
483 note; Solicitor General of the United 
Kingdom, opinion of, on change of land 
tenure, 498, 501. 


Sherbrooke, Sir John, Governor, Note on clause 
in his commission, 12; his instructions on 
his attitude towards the provincial Legisl- 
ture, 488; despatch to Earl Bathurst, 15th 
July, 1816, in regard to the policy he is to 
pursue towards the Legislative Assembly, 
489; despatch to Earl Bathurst, 10th March, 
1817, in regard to the impeachment of Mr. 
Justice Foucher, 502; despatch to. Earl 
Bathurst, 20th May, 1817, in regard to the 
proposed re-granting of the lands of Mr. 
Caldwell, 500; confidential despatch to Earl 
Bathurst, 10th January, 1818, in regard to 
method of procedure in cases of impeach- 
ment, 530; confidential despatch to Earl 
Bathurst, 10th January, 1818, in regard to 
the method of procedure in the impeachment 
of Mr. Justice Foucher, 531. 


Sheriffs, Lower Canada, Salaries of, 30. 
Sheriff, Upper Canada, Fees of, 157. 


Sherwood, Levius P., Biographical reference to, 
438 note; extract from speech of, 476; com- 
ment of the Governor on, 476 and note. 


Ships, Lists of, to be kept by Governor, 50. 

Shoolbred, John, Grant of land to, on shore of 
Bay of Chaleurs, 28. 

Silver mines to be reserved, 23, 43. 


Simcoe, John Graves, Commission of, as Lieu- 
tenant Governor of Upper Canada, 55; note 
in reference to, 55; note in reference to, 60; 
despatch of, to Dundas, November 19th, 
1791, 57; remarks of, on division of pro- 
vince of Upper Canada, 77 note; reference 
to speech of, 546, 549; remarks of, on Court 
of Common Pleas, 146 note; his scheme for 
a Colonial Aristocracy, 175 note; proposes 
London as capital of Upper Canada, 178 
note; despatch to the Duke of Portland 
of 21st December, 1794, on questions relat- 
ing to the Government of Upper Canada, 
196; recommends that Kingston and 
Niagara be incorporated as cities, 196; 
recommends appointment of Lieutenants of 
Counties, 196; instructions of, to Lieuten- 
ants of Counties, 198; despatch of, to the 
Duke of Portland, 22na January, 1795, in 
regard to the application of revenue from 
lands reserved for the Crown, 200; his 
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opinion as to importance of complete estab- 
lishment of the British constitution in 
Upper Canada, 201; his opinion of the ex- 
cellence of the land granting system of 
Upper Canada, 201; despatch to Portland 
of 17th February, 1795, on the subject of 
Indian Affairs, 173; note on Indian Depart- 
ment, 174 note; despatch to Lord Dorches- 
ter, 9th March, 1795, on subject of Indian 
Department, 176; recommends that Col. 
McKee, Deputy Superintendent of Indian 
Department, be appointed member of the 
Council, 178; considers Indian Department 
incompetent and dangerous, 182; despatch 
of, to the Duke of Portland, 30th October, 
1795, in regard to the appointment of 
Lieutenants of Counties, 206; considered it 
his duty to render Upper Canada “a per- 
fect image and transcript of the British 
Government and Constitution,’ 207; opinion 
of, as to importance of an aristocracy in 
Upper Canada, 208; opinion of, that the 
elective principle should be restrained, 208 ; 
was enabled, by creation of Lieutenants of 
Counties, to reward officers of distinction 
who thought themselves slighted by Dor- 
chester, 209. 


Simcoe, County of, defined, 224. 


Six Nation Indians: Council fire removed from 
Albany to residence of Sir William Johnson 
on the Mohawk River, 179 note; Council 
fire of, at Niagara, 179. 


Smith, William, appointed member of Executive 
Council, Lower Canada, 14 and note; to be 
appointed member of Legislative Council, 
Lower Canada, 16; opinion of, that absence 
of Executive Councillors will prevent estab- 
lishment of constitution in Upper Canada, 
57; prepares draft of Bill for. Judicial 
establishment, 111; note on, 124. 


Solicitor General, Opinion of, on requirements 
of Court of Appeal, 63 and note. 


Sorel, Allowance to Minister of Church of 
England settled at, 31. 


Speaker, Customs as to the voting of, in Lower 
Canada, 484. 


Speaker of the Legislative Council, Opinion of 
the Law Officers on the casting vote of, 480; 
opinion as to right of, to vote on all 
questions and to have a casting vote in case 
of an equality of voices, 482. 

Specie, Want of, in the country, 396. 

St. Maurice, County of. created, 75. 


St. Maurice Forges, Land in vicinity of, to be 
reserved, 23. 


St. Ours, Paul Roe de, appointed member of 
Executive Council, Lower Canada, 14 and 
note; to be appointed member of Legislative 
Council, Lower Canada, 16, 170 note. 


St. Sulpice, Reference to the Order of, 405. 

Statutes of Upper Canada, Advertisement in 
regard to, 555 and note. 

Stormont, County of, created, 18, 222: 

Street, Samuel, Speaker, Reference toy 2% 

Stuart, Andrew, Biographical reference to, 379 


note ; supports motion for a writ of Habeas 
Corpus in’ case of Pierre Bedard, 380. 


Stuart, James, King approves of removal of, 
from office of Solicitor General, by the 
Governor, 364; reference to, 448 note; dis- 
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missed from office of Solicitor General by 
Sir James Craig, 447 note; selected by the 
Assembly as special agent to prosecute the 
charges against Jonathan Sewell and James 
Monk, 456 note; reference to speech of, 477. 


Suffolk, County of, created, 81. 
Sulpicians, Reference to estates of, 424. 


Superintendent of Roman Catholic Church, 
Reference to, 388. : 


Supply, Method of voting, by address, 549 and 
note. 


Surrey, County of, created, 74. 


Surveyor of Lands, Lower Canada, Salary of, 


31. 


Surveyor of Woods, Lower Canada, Salary of, 
31. 


Surveys, Executive Council recommends that 
part of cost of, be borne by petitioners for 
lands, 60. 


Suspension : power of Governor to suspend from 
office, 12. 


Sydenham River, formerly Chanail Ecarté, 179 
note. 


Taschereau, Jean Thomas, Reference to, 258, 
422 note; reference to, 448 note. 


Tavern Keepers, not eligible to be officers of 
militia or justices of the peace, 199. 

Taxation, Act regulating local, for payment of 
members of Assembly, Upper Canada, 91; 
exemption from, 92. 


Tax Collectors, to be allowed fees for col- 
lections, 99. 


Taxes, Method of collecting, 94; penalties for 
non-payment of, 95. 


Terrebonne, Action of parish priest of, during 
election, 250. 


Thames River, formerly La Tranche, 81. 


Thorpe, Mr. Justice Robert, Biographical refer- 
ence to, 325 note; petition against election 
of, 326; proceedings relative to petition 
against-election of, 325; opinion of, as to 
eligibility of judges to sit in Legislature, 
326 note; despatch of Lieutenant Governor 
Gore respecting character and conduct of, 
327; Lord Castlereagh directs the suspen- 
sion of, from office, 330. 


Three Rivers, Town or Borough of, defined, 
76; district of, created, 126; -Ezechiel Hart 
elected member for, 351; Ezechiel Hart, re- 
elected member for, 354. 


Timber lands, Reservation of, for Royal Navy, 
22, 42. 


Tin mines to be reserved, 23, 43. 


Tithes, in parishes where majority are Protest- 
ants, to be paid to Protestant incumbent, 
24, 44; on lands occupied by Protestants 
to be reserved for support of a Protestant 
clergy, 24, 44; opinion of Attorney General 
Sewell on the right of Protestant ministers 
to collect, 191; opinion of William Grant, 
on the right of the Protestant clergy to 
collect, 211; reference to, 399 note. 


Titles of Honour, hereditary, to be conferred on 
members of Legislative Council, 208 and 
note. 

Town Clerk, Act regarding appointment of, 86. 

Town lots, not to exceed one acre, 21, 41. 

Town Officers: See Municipal Officers. 
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Townsend Gore to be added to Township of 
Burford, 226. 


Townships, Regulations for laying out, 21, 44; 
description of, 86 note; progress of, cause 
of jealousy, 392. 


ers and Navigation, Instructions relating to, 


Trade, between United States and United King- 
dom, West Indies, Nova Scotia, New Bruns- 
wick and Quebec, Order-in-Council relating 
to, 50 note; Governor enjoined to enforce 
laws regarding Plantation Trade under 
severe penalties, 51; letter of Sir James 
Craig in regard to, 411. 

Treason: See High Treason. 


Treasury, Commissioners of, to direct expendi- 
ture of public revenue, 17, 37. 


Trial by jury, Act establishing, in Upper 
Canada, 85; ordinance establishing, in com- 
mercial cases in Province of Quebec, re- 
pealed in part, 143. : 


Under List, Payments under, 93. 


Uniacke, Norman Fitzgerald, Biographical 
reference to, 381 note; reference to, 364; 
opposes motion for writ of Habeas Corpus 
in case of Pierre Bedard, 381; report of, on 
procedure in cases of impeachment, 512, 
513; opinion of, as to jurisdiction of Legis- 
lative Council in cases of impeachment, 521. 

Union of the Provinces, Proposal of, 324 ; advis- 
ability of, suggested by Craig, 395; opinion 
of certain gentlemen in reference thereto, 
395 note; observations of Chief Justice 
Sewell on, 400. 


United Kingdom: Order-in-Council relating to 
trade with United States, 50 note. 


United States, Regulation of trade with, 49, 50; 
Order-in-Council relating to trade with 
United Kingdom and West Indies, 50 note; 
people of, look forward to alienation of peo- 
ple of Upper Canada from Great Britain, 
210. 


Upper Canada, Province of, created, 3; 
boundaries of province defined, 4, 6; com- 
mission of Dorchester as Governor of, 5; 
province of, authority to Governor to divide 
into electoral districts, 8; proclamation 
dividing province of, into counties, 77; re- 
marks of Simcoe on division of, 77 note; 
electoral districts of, defined, 81; First Par- 
liament of, held at Newark, 83; an Act intro- 
ducing English Civil Law, 83; trial by jury 
established in, 85; Act regulating local 
taxation for payment of members of 
Assembly, 91; appointment of Bishop of, 
101; establishment of District Courts in, 
158; despatch of John Graves Simcoe to the 
Duke of Portland regarding Government 


of, 196; United States expect alien- 
ation of, from Great Britain, 210; re- 
division of, into Counties, 222; Redistri- 


bution Act, 1800, 245; Governor of, has 
authority to exercise an Equity Jurisdiction, 
301; suggestion to unite it with Lower 
Canada, 397. 

Upper Canada Gazette, Reference to, 555 and 

note. 

Vestries, Opinion of Attorney General on 
authority of, 189; opinion that the powers 
of, are the subject of legislative regulation, 
212; method of creating, and powers of, 
341; Dissenters have right to vote in, 341. 


Vestry meetings, Provision for, 26, 45. 
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Viger, Mr., presents reasons of the Assembly for 
insisting on amendments to the Bill sent 
down by Legislative Council, 429. 


Warrants for payment of Public Monies to be 
issued by Governor, 10. 


Warwick, County of, created, 75. 


Waste Lands of the Crown, Lower Canada, 
Report of Executive Council respecting, 59. 


Weekes, William, Reference to, 326 note. 


Welling, Augustus, messenger, called to the 
Bar of the House of Assembly, 3438. 


West Indies, Regulation of trade with, 50; 
Order-in-Council relating to trade with 
United States, 50 note. 


Western District of Upper Canada, defined, 226. 

Whale Fishing, Encouragement to be given to, 
29. : 

White, John, Attorney General 
Canada, 198 note. 


Willcocks, Joseph, member for West Riding 
of York, Proceedings relating to the im- 
peachment of, 346 and note; commitment 
of, to the common gaol, 347. 


William Henry, Town or Borough of, defined, 
76. 


Williams, Jenkin, Solicitor General, Report of, 
on requirements of Court of Appeal, 63 and 
note; positions held by, 68 note; reference 
to, 349 note; agrees with Chief Justice in 
denying motion for writ of Habeas Corpus 
in care of Pierre Bedard, 386. 


of Upper 
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Wills, Probates of, to be granted by Governor, 
26, 45. > 


Wilson, James, Proceedings relating to disallow- 
ance of election of, in Upper Canada, 416; 
resolution of House of Assembly in reference 
to trial of, 417; election of, disallowed, 419. 


Wolfe Island, formerly Grande Isle, 79. 
Wolfe Island, Township of, defined,, 223. 


Woods, Surveyor of, Lower Canada, 
of, 3h 


Writs, of Summons and Hlection, how issued, 
8; all writs to be issued in the name of the 
King, 20, 40. 


York, considered by Dundas as most suitable 
to be chief» place of strength in Upper 
Canada, 178 note. 


Salary 


York, County of, Lower Canada, created, 74. 
York, County of, Upper Canada, created, 80. 


York, East and West Ridings of County of, 
Upper Canada, defined, 80, 224. 


York, Port of, reference to, 197. \ 


Young, John, Biographical reference to, 162 
note; arrested under writ of capias, 162; 
claims freedom from arrest as member of 
the House of Assembly, 163; arrest of, 
declared to be breach of privilege, 164; 
recommended by Dorchester as member of 
Council, 170. 
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